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THE  NEWSPAPER  PRESERVATION  ACT 


THURSDAY,  JUNE   12,   1969 

U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly 

of  the  Committee  on  the  Judiciary, 

Washington,  D.O. 
The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Philip  A.  Hart  (chairman) 
presiding. 

Present :  Senators  Hart,  Dirksen,  Hruska,  and  Fong. 
Also  present :  S.  Jerry  Cohen,  staff  director  and  chief  counsel ;  Jack 
Blum,  assistant  counsel ;  Peter  N.  Chumbris,  chief  counsel  for  the  mi- 
nority ;  James  Schultz,  assistant  minority  counsel ;  Gladys  E.  Montier, 
clerk;  and  Patricia  Bario,  editorial  director. 

Senator  Fong.  The  committee  will  please  come  to  order.  We  are 
opening  these  hearings  on  Senate  bill  1520.  At  this  time  I  will  ask 
that  Senate  bill  1520  and  additional  amendments  be  included  in  the 
record. 

(S.  1520  and  amendments  follow :) 

[S.  1520,  91st  Cong.,  first  sess.] 

A   BILL   To    exempt   from   the    antitrust   laws    certain    combinations    and    arrangements 
necessary  for  the  survival  of  failing  newspapers  <. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 

Section  1.  This  Act  may  be  cited  as  the  "Newspaper  Preservation  Act". 

DECLARATION   OF   POLICY 

Sec.  2.  In  the  public  interest  of  maintaining  the  historic  independence  of  the 
newspaper  press  in  all  parts  of  the  United  States,  it  is  hereby  declared  to  be 
the  public  policy  of  the  United  States  to  preserve  the  publication  of  newspapers 
in  any  city,  community,  or  metropolitan  area  where  a  joint  operating  arrange- 
ment has  been  or  may  be  entered  into  because  of  economic  distress. 

definitions 
Sec.  3.  As  used  in  this  Act — 

(1)  The  term  "antitrust  law"  means  the  Federal  Trade  Commission  Act  and 
each  statute  denned  by  sections  4  thereof  (15  U.S.C.  44)  as  "Antitrust  Acts" 
and  all  amendments  to  such  Act  and  such  statutes  and  any  other  Acts  in  pari 
materia. 

(2)  The  term  "joint  newspaper  operating  arrangement"  means  any  contract, 
agreement,  joint  venture  (whether  or  not  incorporated),  or  other  arrangement 
entered  into  by  two  or  more  newspaper  owners  for  the  publication  of  two  or 
more  newspaper  publications,  pursuant  to  which  joint  or  common  production 
facilities  are  established  or  operated  and  joint  or  unified  action  is  taken  or  agreed 
to  be  taken  with  respect  to  any  one  or  more  of  the  following :  printing ;  time, 
method,  and  field  of  publication ;  allocation  of  production  facilities ;  distribu- 
tion ;  advertising  solicitation ;  circulation  solicitation ;  business  department ;  es- 

(1) 


tablishinent  of  advertising  rates ;  establishment  of  circulation  rates  and  rev- 
enue distribution. 

(3)  The  term  "newspaper  owner"  means  any  person  who  owns  or  controls 
directly,  or  indirectly  through  separate  or  subsidiary  corporations,  one  or  more 
newspaper  publications. 

(4)  The  term  "newspaper  publication"  means  a  publication  produced  on 
newsprint  paper  which  is  published  in  one  or  more  issues  weekly,  and  in 
which  a  substantial  portion  of  the  content  is  devoted  to  the  dissemination  of 
news  and  editorial  opinion. 

(5)  The  term  "failing  newspaper"  means  a  newspaper  publication  which, 
regardless  of  its  ownership  or  affiliations,  appears  unlikely  to  remain  or  become 
a  financially  sound  publication. 

(6)  The  term  "person"  means  any  individual,  and  any  partnership,  corpo- 
ration, association,  or  other  legal  entity  existing  under  or  authorized  by  the  law 
of  the  United  States,  any  State  or  possession  of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico,  or  any  foreign  country. 

ANTITRUST    EXEMPTION 

Sec.  4.  (a)  It  shall  not  be  unlawful  under  any  antitrust  law  for  any  person 
to  propose,  enter  into,  perform,  enforce,  renew,  or  amend  any  joint  newspaper 
operating  arrangement  if,  at  the  time  at  which  such  arrangement  is  or  was  first 
entered  into,  not  more  than  one  of  the  newspaper  publications  involved  in  the 
performance  of  such  arrangement  was  a  publication  other  than  a  failing  news- 
paper. 

(b)  Nothing  contained  in  this  Act  shall  be  construed  to  exempt  from  any 
antitrust  law  any  predatory  pricing,  any  predatory  practice,  or  any  other  con- 
duct in  the  otherwise  lawful  operations  of  a  joint  newspaper  operating  ar- 
rangement which  would  be  unlawful  under  any  antitrust  law  if  engaged  in 
by  a  single  entity.  Except  as  provided  in  this  Act,  no  joint  newspaper  operating 
arrangement  or  any  party  thereto  shall  be  exempt  from  any  antitrust  law. 

PREVIOUS   TRANSACTIONS 

Sec.  5.  (a)  Any  civil  action  in  any  district  court  of  the  United  States  in 
which  a  final  judgment  or  decree  has  been  entered,  under  which  a  joint  news- 
paper operating  agreement  has  been  held  to  be  unlawful  under  any  antitrust 
laws  shall  be  reopened  and  reconsidered  upon  application  made  to  such  court 
within  ninety  days  after  the  date  of  enactment  of  this  Act  by  any  party  to  the 
contract,  agreement,  or  arrangement  by  which  such  joint  operating  agreement 
was  placed  in  effect,  whether  or  not  such  party  was  a  party  to  such  action. 
Upon  the  filing  of  any  such  application  with  respect  to  any  such  action, 
any  final  judgment  or  decree  theretofore  entered  therein  shall  be  vacated  by 
the  court.  The  provisions  of  section  4  shall  apply  to  the  determination  of  such 
action  by  such  court  upon  such  reconsideration. 

(b)  The  provisions  of  section  4  shall  apply  to  the  determination  of  any  civil 
or  criminal  action  pending  in  any  district  court  of  the  United  States  on  the  date 
of  enactment  of  this  Act  in  which  it  is  alleged  that  any  such  loint  operating 
agreement  is  unlawful  under  any  antitrust  law. 

separability  provision 

Sec.  6.  If  any  provision  of  this  Act  is  declared  unconstitutional,  or  the  applica- 
bility thereof  to  any  person  or  circumstance  is  held  invalid,  the  validity  of  the 
remainder  of  this  Act,  and  the  applicability  of  such  provision  to  any  ot>^- 
person  or  circumstance,  shall  not  be  affected  thereby. 


[S.  1520,  91st  Cong.,  first  sess.] 
AMENDMENT 

Intended  to  be  proposed  by  Mr.  Brooke  to  S.  1520,  a  bill  to  exempt  from  the 
antitrust  laws  certain  combinations  and  arrangements  necessary  for  the  sur- 
vival of  failing  newspapers,  viz :  Beginning  with  line  8,  page  3,  strike  out  all 
to  and  including  line  11,  page  3,  and  insert  in  lieu  thereof  the  following : 


"(5)  The  term  'failing  newspaper'  means  a  business  enterprise  engaged  in  the 
publication  of  not  more  than  one  newspaper  publication  which  cannot  be  con- 
tinued in  operation  as  a  separate  and  independent  business  enterprise  for  the  fol- 
lowing reasons:  (A)  in  its  newspaper  publication  operations  it  has  sustained 
substantial  financial  loss  for  an  extended  period  of  time;  (B)  its  financial  re- 
sources are  substantially  depleted;  (C)  its  prospect  of  financial  rehabilitation 
by  the  proprietors  or  shareholders  thereof  is  so  remote  that  it  is  confronted  with 
grave  probability  of  business  failure;  (D)  its  failure  as  a  business  enterprise 
will  result  in  substantial  financial  loss  to  its  proprietors  or  shareholders  and 
substantial  injury  to  the  community  in  which  such  newspaper  publication  is 
published;  and  (E)  active  efforts  made  in  good  faith  by  the  managers  thereof  to 
obtain  a  purchaser  of  such  newspaper  publication  who  is  willing  and  able  to  con- 
tinue it  in  operation  as  a  separate  and  independent  newspaper  publication  have 
been  unsuccessful." 

[S.  1520,  91st  Cong.,  first  sess.] 
AMENDMENTS 

Intended  to  be  proposed  byt  Mr.  Brooke  to  S.  1520,  a  bill  to  exempt  from  the  anti- 
trust laws  certain  combinations  and  arrangements  necessary  for  the  survival 
of  failing  newspapers,  viz  : 

On  page  4,  line  15,  strike  out  the  word  "agreement,"  and  insert  in  lieu  thereof 
the  words  "arrangement  entered  into  on  or  after  January  1,  1933." 

On  page  4,  lines  19  and  20,  strike  out  the  words  "joint  operating  agreement," 
and  insert  in  lieu  thereof  the  words  "joint  operating  arrangement." 

On  page  5,  line  5.  strike  out  the  word  "agreement,"  and  insert  in  lieu  thereof 
the  word  "arrangement." 


AMENDMENT  TO  S.  1520  PROPOSED  BY  SENATOR  EVERETT  M.  DIRKSEN 

A   BILL   To    exempt   from   the   antitrust   laws    certain   combinations    and    arrangements 
necessary  for  the  survival  of  failing  newspapers 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled, 

Section  1.  This  Act  may  be  cited  as  the  "Newspaper  Preservation  Act." 

DECLARATION     OF    POLICY  >■ 

Sec.  2.  In  the  public  interest  of  maintaining  the  historic  independence  of  the 
newspaper  press  in  all  parts  of  the  United  States,  it  is  hereby  declared  to  be  the 
public  policy  of  the  United  States  to  preserve  the  publication  of  newspapers  in 
any  city,  community,  or  metropolitan  area  where  a  joint  operating  arrangement 
has  been  or  may  be  entered  into  because  of  economic  distress. 

DEFINITIONS 

Sec.  3.  As  used  in  this  Act — 

(1)  The  term  "antitrust  law"  means  the  Federal  Trade  Commission  Act  and 
each  statute  defined  by  section  4  thereof  (15  U.S.C.  44)  as  "Antitrust  Acts"  and 
all  amendments  to  such  Act  and  such  statutes  and  any  other  Acts  in  pari  materia. 

(2)  The  term  "joint  newspaper  operating  arrangement"  means  any  contract, 
agreement,  joint  venture  (whether  or  not  incorporated),  or  other  arrangement 
entered  into  by  two  or  more  newspaper  owners  for  the  publication  of  two  or 
more  newspaper  publications,  pursuant  to  which  joint  or  common  production 
facilities  are  established  or  operated  and  joint  or  unified  action  is  taken  or  agreed 
to  be  taken  with  respect  to  any  one  or  more  of  the  following:  printing;  time, 
method,  and  field  of  publication ;  allocation  of  production  facilities ;  distribu- 
tion ;  advertising  solicitation ;  circulation  solicitation ;  business  department ; 
establishment  of  advertising  rates ;  establishment  of  circulation  rates  and  reve- 
nue distribution. 

(3)  The  term  "newspaper  owner"  means  any  person  who  owns  or  controls 
directly,  or  indirectly  through  separate  or  subsidiary  corporations,  one  or  more 
newspaper  publications. 

(4)  The  term  "newspaper  publication"  means  a  publication  produced  on  news- 
print paper  which  is  published  in  one  or  more  issues  weekly,  and  in  which  a  sub- 


stantial  portion  of  the  content  is  devoted  to  the  dissemination  of  news  and  edi- 
torial opinion. 

(5)  The  term  "failing  newspaper"  means  a  newspaper  publication  which,  re- 
gardless of  its  ownership  or  affiliations,  (1)  appears  unlikely  to  remain  or  be- 
come a  financially  sound  publication,  or  (2)  is  in  danger  or  probable  failure. 

(6)  The  term  "person"  means  any  individual,  and  any  partnership,  corpora- 
tion, association,  or  other  legal  entity  existing  under  or  authorized  by  the  law 
of  the  United  States,  any  State  or  possession  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto  Rico,  or  any  foreign  country. 

ANTITRUST    EXEMPTION 

Sec.  4.  (a)  It  shall  not  be  unlawful  under  any  antitrust  law  for  any  person  to 
perform,  enforce,  renew,  or  amend  any  joint  newspaper  operating  arrangement 
entered  into  prior  to  the  effective  date  of  this  Act.  if  at  the  time  at  which  such 
arrangement  was  first  entered  into,  not  more  than  one  of  the  newspaper  publica- 
tions involved  in  the  performance  of  such  arrangement  was  a  publication  other 
than  a  failing  newspaper. 

Sec.  4.  (b)  It  shall  be  unlawful  for  any  person  to  propose,  enter  into,  perform, 
or  enforce  a  joint  operating  arrangement,  not  already  in  effect,  except  with  the 
prior  written  consent  of  the  Attorney  General  of  the  United  States.  Prior  to 
granting  such  approval,  the  Attorney  General  shall  determine  that  not  more  than 
one  of  the  newspaper  publications  involved  in  the  performance  of  such  an  ar- 
rangement was  a  publication  other  than  a  failing  newspaper ;  Provided,  however, 
that  any  publisher  may,  at  any  time,  propose,  enter  into,  perform,  or  enforce  an 
agreement  with  any  person  if  such  agreement  was  not  prohibited  by  law  prior 
to  the  effective  date  of  this  Act. 

Sec.  4.  (c)  Nothing  contained  in  this  Act  shall  be  construed  to  exempt  from 
any  antitrust  law  any  predatory  pricing,  any  predatory  practice,  or  any  other 
conduct  in  the  otherwise  lawful  operations  of  a  joint  newspaper  operating  ar- 
rangement which  would  be  unlawful  under  any  antitrust  law  if  engaged  in  by  a 
single  entity.  Except  as  provided  in  this  Act,  no  joint  newspaper  operating:  ar- 
rangement or  any  party  thereto  shall  be  exempt  from  any  antitrust  law. 

PREVIOUS   TRANSACTIONS 

Sec.  5.  (a)  Any  civil  action  in  a  district  court  of  the  United  States  in  which  a 
final  judgment  or  decree  has  been  entered,  under  which  a  joint  newspaper  operat- 
ing agreement  has  been  held  to  be  unlawful  under  any  antitrust  laws  shall  be 
reopened  and  reconsidered  upon  application  made  to  such  court  within  ninety 
days  after  the  date  of  enactment  of  this  Act  by  any  party  to  the  contract,  agree- 
ment, or  arrangement  by  which  such  joint  operating  agreement  was  placed  in 
effect,  whether  or  not  such  party  was  a  party  to  such  action.  Upon  the  filing  of 
any  such  application  with  respect  to  any  such  action,  any  final  judgment  or  decree 
thereto  entered  therein  shall  be  vacated  by  the  court.  The  provisions  of  section  4 
shall  apply  to  the  determination  of  such  action  by  such  court  upon  such 
reconsideration. 

(b)  The  provisions  of  section  4  shall  apply  to  the  determination  of  any  civil  or 
criminal  action  pending  in  any  district  court  of  the  United  States  on  the  date  of 
enactment  of  this  Act  in  which  it  is  alleged  that  any  such  joint  operating  agree- 
ment is  unlawful  under  any  antitrust  law. 

SEPARABILITY   PROVISION 

Sec.  6.  If  any  provision  of  this  Act  is  declared  unconstitutional,  or  the  appli- 
cability thereof  to  any  person  or  circumstance  is  held  invalid,  the  validity  of  the 
remainder  of  this  Act,  and  the  applicability  of  such  provision  to  any  other  person 
or  circumstance,  shall  not  be  affected  thereby. 

explanation  op  amendments 

Sec.  3.  (5)  Has  been  amended  by  adding  the  phrase  "is  in  danger  of  probable 
failure"  to  the  definition  of  a  failing  newspaper."  This  phrase  is  taken  from  the 
Bank  Merger  Act,  and  was  favorably  interpreted  by  the  Supreme  Court. 

Sec.  4  (a)  is  a  new  section,  replacing  the  section  4(a)  in  S.  1520.  This  new 
section  is  designed  to  offer  a  means  of  protection  to  the  small  suburban  and 


weekly  newspapers,  and  to  the  newspaper  unions,  while  preserving  the  separate 
editorial  voices  now  flourishing  in  the  22  cities  with  joint  operating  arrange- 
ments. 

It  should  be  noted  that  there  have  been  joint  newspaper  operating  arrange- 
ments since  1933,  and  the  Department  of  Justice  has  known  of  their  existence, 
but  has  lulled  them  into  a  false  sense  of  security.  To  now  test  the  joint  operat- 
ing arrangements  pursuant  to  a  Supreme  Court  test  devised  over  30  years  later 
is  both  absurd  and  unjust. 

The  new  section  does  not  automatically  protect  the  present  joint  operating 
newspapers,  but  they  would  be  subject  to  a  realistic  test,  which  was  approved  by 
the  Antitrust  and  Monopoly  Subcommittee  last  year. 

Sec.  4  (b)  is  a  new  section  which  provides  that  any  future  joint  operating 
arrangements  must  have  prior  Justice  Department  consent.  In  this  way,  the 
interest  of  the  suburban  papers  and  the  unions  will  be  considered  by  the  Justice 
Department  before  any  new  arrangements  are  authorized. 

These  two  new  subsections  4(a)  and  (b)  provide  a  reasonable  compromise  for 
all  of  the  parties  involved.  The  equities  of  the  present  situation  in  the  22  joint 
operating  cities  will  be  maintained ;  the  suburban  newspapers  and  unions  will 
be  protected  in  the  future ;  and  a  broad  exemption  to  the  antitrust  laws  has 
been  avoided. 

These  are  the  only  changes  in  S.  1520 — which  itself  is  identical  to  S.  1312,  of 
the  90th  Congress,  which  had  been  reported  favorably  by  the  Subcommittee  last 
year. 

Senator  Fong.  I  would  like  also  to  include  in  the  record  a  list  of 
groups  and  organizations  which  have  gone  on  record  in  Hawaii  as 
endorsing  the  newspaper  preservation  bill,  S.  1520.  The  membership 
represented  by  these  groups  and  organizations  comes  close  to  being  10 
percent  of  the  entire  population  of  the  State  of  Hawaii.  Included  in 
this  list  is  the  Hawaii  State  Legislature,  which  adopted  a  resolution  on 
May  14, 1969,  which  shall  be  included. 

(The  documents  mentioned  appear  at  p-  545.) 

Senator  Fong.  The  other  organizations  with  the  number  of  mem- 
bers are  the  Hawaii  Newspaper  Guild,  AFL-CIO  with  370  members; 
Honolulu  Printing  Pressmen  &  Assistants  Union,  with  85  members; 
Local  201,  Lithographers  &  Photoengravers  International  'Union 
with  200  members ;  Lodge  1245,  International  Association  of  Machin- 
ists with  1,400  members;  International  Longshoremen's  &  Ware- 
housemen's Union  with  26,000  members;  Hawaii  Education  Associa- 
tion with  7,500  members;  Local  996,  Teamsters  &  Allied  Workers 
with  4,000  members:  Local  5,  Hotel,  Restaurant  Employes  and  Bar- 
tenders' Union,  AFL-CIO  with  4,500  members;  Hawaiian  Govern- 
ment Employees  Association  with  17,500  members;  City  Council,  City 
and  County  of  Honolulu ;  Retail  Board  of  the  Chamber  of  Commerce 
of  Hawaii  with  600  firms,  large  and  small ;  Chinese  Chamber  of  Com- 
merce of  Hawaii  with  400  members ;  and  Honolulu  Japanese  Chamber 
of  Commerce  with  450  members. 

Did  you  have  any  opening  remarks  ? 

Senator  Dirksen.  Yes ;  I  have  a  short  statement. 

STATEMENT  OF  HON.  EVERETT  McKINLEY  DIRKSEN,  U.S.  SENATOR 

FROM  THE  STATE  OF  ILLINOIS 

Senator  Dirksen.  This  morning  we  begin  hearings  on  S.  1520,  re- 
sulting from  an  understanding  reached  at  the  meeting  of  the  Senate 
Judiciary  Committee  last  month  when  it  was  proposed  that  2  days  of 
hearings  be  held  on  the  bill  by  this  subcommittee  and  then  executive 


action  be  taken  as  soon  as  possible  thereafter.  This  understanding 
resulted  from  the  fact  that  the  Senate  Antitrust  and  Monopoly  Sub- 
committee held  over  20  days  of  public  hearings  on  its  predecessor  bill, 
S.  1312,  resulting  in  said  subcommittee  reporting  favorably  to  the 
Judiciary  Committee  that  bill,  as  amended  by  the  wording  as  now- 
contained  in  S.  1520  as  introduced. 

It  is  my  understanding  that  a  large  number  of  individuals  have 
requested  the  opportunity  to  testify,  some  of  whom  did  not  have  the 
opportunity  to  testify  during  the  hearings  in  the  90th  Congress.  I 
agreed  to  1  additional  day  of  hearings  of  June  20,  after  I  was 
assured  that  an  executive  session  would  be  held  immediately  there- 
after, which  I  understand  has  been  set  for  June  26,  1969. 

So,  Mr.  Chairman,  I  want  the  record  on  S.  1520  to  be  absolutely 
complete  and  that  we  are  still  confined  to  the  3  days  mentioned  above; 
so,  I  formally  ask  that  the  seven  volumes  of  printed  hearings  in  the 
prior  Congress  on  S.  1312  be  considered  a  part  of  the  record. 

Senator  Foxo.  It  shall  be  so  included. 

Senator  Dikksex.  And  it  is  further  my  understanding  that,  in  order 
to  facilitate  the  completion  of  the  testimony  within  the  3-day  period, 
very  few  spokesmen  in  favor  of  the  passage  of  S.  1520  will  appear  as 
witnesses,  especially  since  quite  a  number  of  the  spokesmen  in  favor 
of  the  predecessor  bill  are  recorded  in  the  seven  volumes  above 
referred  to. 

I  make  special  mention  of  this  so  that  no  inference  will  be  taken  in 
the  consideration  of  this  bill  that,  the  number  of  persons  appearing  in 
opposition  to  S.  1520  will  far  exceed  the  number  of  persons  appearing 
in  favor  of  this  bill. 

So,  when  you  consider  the  entire  record,  it  is  a  very  substantial  body 
of  testimony  in  favor  of  the  bill. 

I  shall,  Mr.  Chairman,  at  the  appropriate  time,  have  some  amend- 
ments to  offer,  but  I  will  not  beset  the  committee  with  those  at  this 
moment. 

Senator  Foxg.  We  have  already  incorporated  your  amendments  in 
the  record. 

Senator  Hruska  ? 

Senator  Hruska.  I  have  no  statement  at  this  time.  Thank  you,  Mr. 
Chairman. 

Senator  Foxg.  The  first  witness  is  the  Honorable  Henry  W.  Maier, 
mayor  of  Milwaukee.  Mayor  Maier,  please  come  forward. 

Senator  Dirksex.  Mr.  Chairman,  at  this  point  I  have  an  explana- 
tory statement  of  the  amendments  which  I  propose  to  offer,  and  I  ask 
your  indulgence  that  this  statement  be  included  as  a  part  of  mx 
opening  statement. 

Senator  Foxg.  It  shall  be  included. 

(The  amendments  referred  to  follow:) 

Opening  Statement  by  Senator  Everett  McKinley  Dirksen  on  the  Senate 
Antitrust  and  Monopoly  Subcommittee  Hearings  on  S.  1520 

Mr.  Chairman,  this  morning  we  begin  hearings  on  S.  1520  resulting  from  an 
understanding  reached  at  the  meeting  of  the  Senate  Judiciary  Committee  last 
month  when  it  was  proposed  that  two  days  of  hearings  be  held  on  the  bill  by 
this  Subcommittee  and  then  Executive  action  be  taken  as  soon  as  possible  there- 
after. This  understanding  resulted  from  the  fact  that  the  Senate  Antitrust  and 


Monopoly  Subcommittee  held  over  20  days  of  public  hearings  on  its  predecessor 
bill,  S.  1312,  resulting  in  said  Subcommittee  reporting  favorably  to  the  Judiciary 
Committee  S.  1312,  as  amended  by  the  wording  as  now  contained  in  S.  1520  as 
introduced. 

It  is  my  understanding  that  a  large  number  of  individuals  have  requested  the 
opportunity  to  testify,  some  of  whom  did  not  have  the  opportunity  to  testify 
during  the  hearings  in  the  90th  Congress.  I  agreed  to  one  additional  day  of  hear- 
ings on  June  20th,  after  I  was  assured  that  an  Executive  Session  would  be  held 
immediately  thereafter,  which  I  understand  has  been  set  for  June  26.  1969. 

Mr.  Chairman,  so  that  the  record  on  S.  1520  will  be  as  complete  as  possible 
and  still  confined  to  the  3  days  mentioned  above,  I  formally  ask  that  the  7  volumes 
of  printed  hearings  in  the  90th  Congress  on  S.  1312  be  considered  a  part  of  the 
record. 

It  is  further  my  understanding  that,  in  order  to  facilitate  the  completion  of 
the  testimony  within  the  three-day  period,  very  few  spokesmen  in  favor  of  the 
passage  of  S.  1520  will  appear  as  witnesses,  especially  since  quite  a  number  of 
the  spokesmen  in  favor  of  the  predecessor  bill  are  recorded  in  the  7  volumes  above 
referred  to. 

I  make  special  mention  of  this  so  that  no  inference  will  be  taken  in  the  con- 
sideration of  this  bill  that  the  number  of  persons  appearing  in  opposition  to  S. 
1520  will  far  exceed  the  number  of  persons  appearing  in  favor  of  this  bill. 

Mr.  Chairman,  in  order  to  meet  some  of  the  objections  against  the  bill.  I  am 
submitting  for  the  consideration  of  this  Subcommittee  several  amendments  with 
an  explanation  which  I  believe  will  improve  the  bill  in  the  eyes  of  all  parties 
concerned.  The  amendments  and  the  explanation  are  as  follows : 

AMENDMENT  NO.  1 

At  page  3,  at  the  end  of  line  9,  add  the  following : 
"(i)  Is  in  probable  danger  of  failure,  or  (ii)" 

Explanation. — In  the  hearings  during  the  90th  Congress  on  S.  1312,  there 
were  a  number  of  complaints  or  statements  made  that  the  definition  of  a  "failing 
newspaper"  was  too  broad  and  too  general.  It  was  likewise  stated  that  there 
was  no  need  to  define  a  special  "failing"  standard  for  newspapers,  as  the  Federal 
Courts  would  take  into  consideration  the  special  circumstances  affecting  news- 
paper publication  without  the  need  for  direction  from  the  Congress. 

On  March  10,  1969,  the  Supreme  Court,  in  Citizen  Publishing  Company  v. 
United  States,  demonstrated  the  fallaciousness  of  these  arguments.  Rather  than 
making  a  subjective  test  of  "failing"  as  applied  to  newspapers,  the  Court  re- 
affirmed and  materially  extended  its  "failing  company"  test  as  applied  to  a 
manufacturing  company  in  International  Shoe  Company  v.  Federal  Trade  Com- 
mission, 2S0  U.S.  291.  In  the  International  Shoe  case,  the  Court  found  a  manu- 
facturing company  to  be  failing  when  "it  faced  the  grave  probability  of  a  busi- 
ness failure".  Without  going  into  detail  here,  it  is  clear  that  in  the  Tueson 
Citizen,  decision  the  Court  has  additional  restraints  to  its  test  as  applied 
to  newspapers. 

Because  of  the  test  applied  by  the  Court  to  the  Tucson  newspapers,  it  is 
clear  that  there  is  scant  chance  for  any  of  the  44  newspapers  now  engaged  in 
joint  publishing  operations  to  meet  the  Court's  definition  of  a  "failing  news- 
paper". Therefore,  it  is  essential  that  the  Congress  amend  the  antitrust  laws 
so  as  to  overrule  the  Court  on  the  definition  of  "failing"  as  applied  to  news- 
papers, and  to  provide  a  new  and  more  reasonable  standard  for  the  Courts  to 
follow  in  determining  whether  a  newspaper  is  or  was  "failing".  The  definition 
of  a  "failing  newspaper"  in  Section  3(5)  of  the  bill  is  designed  and  intended 
to  replace  the  test  devised  in  International  Shoe  and  amplified  in  Tucson  Citizen. 

While  the  "failing  company"  test  is  a  Court  devised  doctrine,  it  has  been  rec- 
ognized by  the  Congress  in  the  Celler-Kefauver  Act,  which  provided  for  its 
continued  application.  Moreover,  Congress  has  demonstrated  that  it  can  amend 
the  definition  as  applied  to  specific  industries,  and  the  Supreme  Court  has  ac- 
cepted the  Congressional  definition. 

In  the  Bank  Merger  Act  of  1966,  Congress  recognized  a  public  interest  in 
broadening  the  "failing  company"  doctrine  as  applied  to  banks.  There,  the 
Congress  stated  that  a  bank  might  merge  with  a  competitor  "in  order  to  prevent 
a  probable  failure".  In  interpreting  this  Act,  Mr.  Justice  White,  in  United  States 
v.  Third  National  Bank  in  Nashville,  390  U.S.  171  at  187,  stated: 
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"Congress  was  also  concerned  about  banks  in  danger  of  collapse— banks 
not  so  deeply  in  trouble  as  to  call  forth  the  traditional  'failing  company 
defense,  but  nonetheless  in  danger  of  becoming  before  long  financially  un- 
sound institutions.  Congress  seems  to  have  felt  that  a  bank  failure  is  a  much 
"•rearer  community  catastrophe  than  the  failure  of  an  industrial  or  retail 
enterprise,  and  that  a  much  smaller  risk  of  failure  than  that  required  by 
the  failing  company  doctrine  should  be  sufficient  to  justify  the  rather  radical 
preventive  step  of  an  anticompetitive  merger." 
We  are  here  proposing  another  separate  test,  this  one  for  newspapers,  and 
again  for  public  interest  reasons  which  are  explicit  in  this  legislation. 

The  amending  language  "in  danger  of  probable  failure"  is  basically  from  the 
text  of  the  Bank  Merger  Act.  It  is  not  a  return  to  the  doctrine  of  International 
Shoe.  It  is  intended  to  provide  a  test,  to  be  applied  by  the  Federal  Courts  in 
line  with  the  intention  of  Congress  as  expressed  in  the  purposes  of  this  bill.  That 
i«  to  maintain  separate  editorial  voices  where  this  is  possible  through  use  of 
joint  operating  arrangements  where  not  more  than  one  of  the  newspapers  in- 
volved was  other  than  a  failing  newspaper.  _ 

Moreover,  the  additional  language  is  to  be  used  in  the  disjunctive  with  the 
original  language  in  this  section.  As  such,  it  is  intended  to  broaden  the  scope 
of  the  definition  and  not  to  narrow  it.  . 

With  regard  to  the  broadness  of  the  original  language,  classifying  as  failing 
a  newspaper  which  "appears  unlikely  to  remain  or  become  a  financially  sound 
publication"  I  feel  the  similarity  with  the  decision  in  the  Third  National  Bank 
in  Nashville,  "in  danger  of  becoming  before  long  financially  unsound  institu- 
tions", is  indeed  noteworthy. 

Clearly  we  intend  to  use  broad  language  to  accomplish  our  purposes.  The 
Sherman  and  Clavton  Acts  are  written  in  broad  and  general  language.  Certainly 
the  language  in  this  section  is  no  broader  nor  vaguer  than  the  "reasonable  proba- 
bility" test  of  the  Clayton  Act. 

It  is  my  belief  that  the  language  used  in  Section  3(o),  including  the  words 
I  have  proposed  to  be  added,  will  provide  a  reasonable  test  to  be  applied  in 
determining  what  is  a  "failing  newspaper". 

AMENDMENT    NO.    2 

Strike  out  all  of  Section  4(a)  and  in  lieu  thereof  insert  the  following: 

"Sec.  4(a).  It  shall  not  be  unlawful  under  any  antitrust  law  for  any 
person  to  perform,  enforce,  renew  or  amend  any  joint  newspaper  operating 
arrangement  entered  into  prior  to  the  effective  date  of  this  Act,  if  at  the 
time  such  arrangement  was  first  entered  into,  not  more  than  one  of  the 
newspaper  publications  involved  in  the  performance  of  such  arrangement 
was  a  publication  other  than  a  failing  newspaper. 

"Sec.  4(b).  It  shall  be  unlawful  for  any  person  to  propose,  enter  into,  per- 
form, or  enforce  a  joint  operating  arrangement,  not  already  in  effect,  except 
with  the  prior  written  consent  of  the  Attorney  General  of  the  United  States. 
Prior  to  granting  such  approval,  the  Attorney  General  shall  determine  that 
not  more  than  one  of  the  newspaper  publications  involved  in  the  performance 
of  such  an  arrangement  was  a  publication  other  than  a  failing  newspaper. 
Provided,  however,  that  any  publication  may  at  any  time  propose,  enter 
into,  perform  or  enforce  an  agreement  with  any  person  if  such  agreement 
was  not  prohibited  by  law  prior  to  the  effective  date  of  this  Act." 
At  page  4,.  line  3,  change  "  ( b ) "  to  "  ( c ) ". 

Explanation. — The  new  language  is  designed  to  offer  a  means  of  protection 
to  the  small  suburban  and  weekly  newspapers,  and  to  newspaper  employees  and 
their  unions,  while  preserving  the  separate  editorial  voices  now  flourishing  in  the 
22  cities  with  joint  operating  arrangements.  It  offers  a  compromise  solution  which 
should  meet  the  immediate  needs  of  all  involved:  those  papers  now  in  joint 
operating  arrangements ;  newspapers  which  may  some  day  have  to  turn  to  joint 
operations  as  their  only  chance  for  survival ;  suburban  newspapers  which  com- 
pete with  the  metropolitan  papers  for  advertising  revenue:  workers  who  are 
employed  by  newspapers ;  and,  most  significantly,  the  public  interest. 

The  new  language  in  (a)  provides  for  a  grandfather  clause  of  sorts.  But  it 
is  not  a  complete  "grandfathering"  of  all  joint  operating  arrangements  now  in 
existence  without  regard  to  the  circumstances  and  situations  which  led  them  to 
enter  into  these  arrangements.  The  existing  joint  operating  arrangements  would 
be  subject  to  a  testing  by  the  Courts  under  the  definitions  provided  in  this  bill. 
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If  a  Court  were  to  determine  that  one  or  more  papers  did  not,  at  the  time  of 
entering  a  joint  operating  arrangement,  meet  the  test,  then  such  papers  would 
be  subject  to  existing  antitrust  law. 

It  should  be  noted  that  there  have  been  joint  operating  arrangements  since 
1933.  The  Department  of  Justice  has  known  right  along  of  their  existence,  but, 
prior  to  the  Tucson  case,  took  no  steps  to  break  up  such  arrangements.  In  point 
of  fact,  the  Department  has  been  advised  in  advance  of  the  formation  of  such 
arrangements,  and  has  even  issued  "release''  letters  concerning  them.  Such  joint 
operating  arrangements  were  not  unknown  to  the  Congress,  but  were  discussed 
in  the  debates  of  the  Celler-Kefauver  Act,  and  also  came  up  in  hearings  before 
the  House  Antitrust  Subcommittee  a  few  years  ago. 

It  was,  therefore,  generally  assumed  that  joint  newspaper  operating  arrange- 
ments were  not  in  violation  of  the  antitrust  laws.  Then  came  the  Tucson  case, 
and  the  Courts  made  clear  that  under  existing  law,  such  arrangements  do  violate 
the  antitrust  laws.  But,  to  now  test  the  joint  operating  arrangements  pursuant 
to  a  test  devised  over  30  years  later  is  both  unrealistic  and  unjust. 

The  test  to  be  used  for  such  existing  joint  operating  arrangements  is  a  reason- 
able one.  In  fact,  it  was  approved  during  the  90th  Congress  by  the  Antitrust 
and  Monopoly  Subcommittee.  This  test  recognizes  the  public  benefits  provided 
by  having  two  editorial  voices  in  a  city  where  commercial  competition  between 
two  newspapers  would  be  impossible.  And,  the  test  properly  recognizes  the  in- 
justice which  would  be  done  to  the  newspapers,  the  public,  in  belatedly  attacking 
arrangements  which  had  been  entered  into  in  good  faith  and  with  the  knowledge 
of  the  authorities.  Thus,  a  separate  test  has  been  devised  for  the  22  joint  operat- 
ing arrangements  now  in  existence. 

There  has  been  some  concern  expressed  regarding  the  possibility  of  new  joint 
operating  arrangements  being  established  under  the  terms  of  S.  1520,  as  intro- 
duced. There  are  still  some  36  or  37  cities  where  two  or  more  papers  are  competing 
commercially  as  well  as  editorially.  And,  there  has  been  a  genuine  fear  expressed 
by  suburban  papers,  newspaper  unions,  and  some  segments  of  the  public,  and  to 
the  dangers  inherent  if  some  of  these  other  papers  were  to  improperly  enter  into 
joint  operating  arrangements — resulting  in  what  might  he  a  stronger  competitive 
force,  the  loss  of  jobs,  and  maybe,  eventually,  a  loss  of  independent  viewpoints. 

This  is  what  I  had  in  mind  in  proposing  Section  4(b).  Before  any  new  joint 
operating  arrangements  could  come  into  being,  the  papers  involved  would  be  re- 
quired to  come  before  the  Attorney  General  for  his  approval.  This  is  not  really 
an  unusual  situation,  since  the  Department  of  Justice  now  receives  prior  notice 
of  many  impending  mergers  by  the  parties,  who  themselves  are  seeking  "release" 
letters.  I  envision  the  procedures  under  Section  4(b)  to  be  akin  to  the  ^release" 
letter  technique  now  employed  by  the  Department.  Before  authorizing  such  ar- 
rangements in  the  future,  the  Department  could  hear  from  other  interested 
parties — competing  papers,  unions,  etc. — as  well  as  make  its  own  investigation,  in 
order  to  be  certain  that  the  new  arrangement  is  essential  and  is  justified. 

Further,  Section  4(b)  will  act  as  a  brake  upon  other  newspapers  which  might 
otherwise  prematurely  turn  to  joint  operating  arrangements,  without  testing 
other  means  of  maintaining  full  commercial  and  editorial  competition. 

The  proviso  at  the  end  of  Section  4(b)  is  just  to  make  sure  that  we  have  not 
inadvertently  made  illegal,  in  fact  or  by  implication,  arrangements  which  are 
now  lawful.  For  example,  if  two  commercially  competing  newspapers  in  one 
metropolitan  area  make  joint  use  of  some  mechanical  facilities,  or  both  employ  a 
single  distribution  service,  this  bill  is  not  intended  to  affect  such  arrangements. 
Finally,  the  language  of  Section  4(b)  of  the  bill,  as  introduced,  is  retained  in- 
tact, but  now  as  Section  4(c).  This  is  the  section  which  guards  against  predatory 
practices. 

The  bill,  S.  1520,  with  my  proposed  amendments,  would  provide  only  a  limited 
exemption  to  the  antitrust  laws.  This  exemption  would  cure  an  anomaly  in  the 
existing  law,  and  would  be  in  the  public  interest. 

Senator  Fong.  Proceed,  Mr.  Maier. 
STATEMENT  OF  HON.  HENRY  W.  MAIER,  MAYOR  OF  MILWAUKEE 

Mayor  Maier.  Mr.  Chairman,  members  of  the  committee.  I  am  not 
here  to  approach  this  bill  literally  in  the  sense  of  what  it  will  do  and 
where  it  applies  and  where  it  may  not  apply.  I  am  aware  that  as  the 
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bill  stands,  single  ownership  of  two  newspapers  as  in  Milwaukee  is 
not  exempted  from  the  provisions  of  the  antitrust  laws.  However, 
based  on  my  own  experience  with  a  single  ownership  in  Milwaukee, 
I  believe  that  any  legislation  which  tends  to  deal  simply  and  exclu- 
sively with  the  matter  of  consolidation  of  the  power  of  information  is 
basically  unsound.  I  believe  further  that  we  need  legislation  which 
would  seek  new  means  of  expanding  opportunities  for  providing  a 
free  flow  of  public  information  in  which  all  viewpoints  would  have 
access  to  the  public. 

I  am  here  to  comment  on  the  approach  of  the  bill  to  what  I  consider, 
Mr.  Chairman,  a  basic  problem  in  urban  America  and  a  great  danger 
to  our  society.  I  am  also  here  in  the  full  realization  that  what  I  have 
to  say  may  be  a  mere  exercise  in  futility. 

Few  in  the  United  States  seem  willing  to  listen  to  the  grave  warnings 
of  our  concerned  big  city  mayors.  Nevertheless,  the  serious  conditions 
which  are  attached  to  municipal  leadership  today  ought  to  warrant 
a  pause  for  reflection. 

A  municipal  official  quite  often  faces  the  condition  once  described 
by  Arthur  Sylvester  who  said,  and  I  quote  directly  : 

The  most  flagrant  abuse  management  operation  in  this  country  is  the  one 
carried  on  by  the  press  itself,  How?  They  do  it  by  failing  to  publish  reams  of 
important  news,  by  leaving  out  more  than  they  put  in.  That  is  how  they  deny 
their  readers  the  full  facts. 

If  the  municipal  official  in  our  large  urban  centers  cannot  get  key 
positions  published  to  balance  with  opposing  positions  on  key  social 
issues,  and  if  a  press  revieAv  board  cannot  be  established  in  a  monopoly 
situation,  and  if  a  monopoly  press  is  allowed  to  set  community  priori- 
ties unchallenged,  and  if,  gentlemen,  the  basic  issues  of  our  urban 
society  are  swept  under  the  rug  while  only  internal  central  city  conflict 
issues  are  projected,  then,  gentlemen,  I  hope  that  the  Congress  of  the 
United  States  will  be  able  to  face  up  to  the  revolution  ahead. 

I  believe  that  the  whole  approach  to  this  type  of  legislative  situation 
is  fundamentally  unsound.  I  do  not  believe  that  the  economic  health 
of  existing  news  operations  is  the  issue.  Rather,  Mr.  Chairman,  as  I 
said  before,  I  believe  that  the  issue  is  whether  or  not  the  United  States 
of  America  shall  seek  a  means  of  guaranteeing  expanding  ways  of 
providing  a  free  flow  of  information  and  competitive  opinion  to  the 
public.  This  approach  to  the  problem  may  allow  existing  institutions 
to  stand  in  their  present  form,  but  also  afford  an  opportunity  to 
Americans  with  a  small  aggregation  of  capital  to  enter  the  publishing 
field  against  large  existing  aggregations  of  capital. 

I  am  not  an  expert  in  antitrust  law,  Mr.  Chairman,  or  business 
practices  or  newspaper  business  practices  or  fathoming  the  latest 
decisions  of  the  U.S.  Supreme  Court.  But,  I  know  a  monopoly  when  I 
see  one.  And,  in  Milwaukee  there  certainly  is  monopoly  control  of 
information.  It  is  this  monopoly  control  of  ideas  and  opinions  and 
issues  with  which  I  am  most  concerned.  Here  is  what  Federal  Judge 
Myron  Gordon  of  Wisconsin's  eastern  district  said  about  the  situation 
in  Milwaukee.  I  quote  directly : 

You  now  read  the  news  the  Journal  Company  chooses  to  print.  We  now  read 
the  advertisements  the  advertiser  chooses  to  rim.  Advertisers  now  pay  the  rate 
that  he  chooses  to  charge.  Without  competition  or  even  the  threat  of  competition 
he  is  an  absolute  monarch.  He  represents  a  shocking  hazard  to  our  free  society. 
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Mr.  Chairman,  Wisconsin's  State  supreme  court  Justice  Robert 
Hansen  had  this  to  say  : 

A  person  or  corporation  who  owns  a  great  or  two  great  newspapers  in  a  major 
city  has  a  lot  of  power  and  a  person  who  owns  and  operates  the  largest  television 
station  in  a  great  metropolitan  community  has  a  lot  of  power.  A  person  or  cor- 
poration who  operates  the  largest  radio.  FJI  or  AM,  station  has  a  lot  of  power 
and  I  submit  to  you  that  the  person  or  corporation  who  owns  all  three  has  too 
much  power.  The  idea  of  the  conglomerate  is  dangerously  applied  in  the  opinion 
influencing  area  of  American  lives. 

Today  in  Milwaukee,  Mr.  Chairman,  we  do  have  a  monopoly  press 
which  controls  the  free  expression  of  opinions  and  facts. 

Senator  Fong.  How  many  newspapers  have  you  in  Milwaukee,  Mr. 
Maier  I 

Mayor  Maier.  We  have,  in  effect,  one  newspaper.  We  have  two  divi- 
sions of  one  newspaper  operating  under  two  names  owned  by  the 
same  company. 

Senator  Fong.  You  have  one  owner.  You  have  only  two  newspapers. 

Mayor  Maier.  We  have  one  corporation  that  owns  the  two  news- 
papers. 

Senator  Fong.  One  morning  and  one  afternoon  ? 

Mayor  Maier.  One  morning,  one  afternoon,  Mr.  Chairman. 

One  of  the  earmarks  of  the  monopoly  in  Milwaukee  to  me  is  the 
fact  that  there  is  no  editorial  competition  between  the  two  voices  of 
the  Journal  Co.  Never  do  we  see,  as  we  do  in  the  two  newspapers  in 
Madison,  for  instance,  our  State  capital,  one  newspaper  flailing  edito- 
rially against  the  other  to  reinforce  freedom  of  expression  and  inform 
the  public. 

Such  conditions  as  we  have  in  Milwaukee,  Mr.  Chairman,  duplicated 
across  the  country,  led  Carl  E.  Myer  to  advocate  in  the  October  issue 
of  Esquire  magazine  that  it  should  be  made  unconstitutional  for  any 
city  of  500,000  inhabitants  to  be  served  by  a  single  newspaper.  And  he 
called  for  Congress  to  encourage  newspaper  competition  by  subsidizing 
and  rationing  newsprint. 

Here  are  his  comments :  I  quote  directly : 

If  all  papers  were  limited  to  20  pages  each  day,  advertisers  would  be  impelled 
to  spread  their  purchases,  encouraging  weaker  papers  and  stimulating  new- 
comers. The  smaller  papers  would  be  easier  to  handle,  the  newsprint  ration 
could  have  the  incidental  virtue  of  postponing  for  a  while  the  annihilation  of 
Canadian  and  American  forests. 

The  point  was  forcefully  presented  by  one  of  the  witnesses  in  your 
1967  hearings.  Mr.  Eugene  Cervi,  the  editor  and  publisher  of  Cervi's 
Rocky  Mountain  Journal,  stated:  "The  constitutional  writers  never 
intended  to  issue  licenses  to  print  money  and  to  institutionalize  un- 
mitigated privilege,"  and  he  added:  '"Knowledge  is  power,"  and  that 
is  largely  what  newspapers  provide  and  I  submit  that  in  a  democratic 
system  knowledge  should  be  distributed. 

Press  power  was  also  described  succinctly  by  Peter  T.  Clark,  pub- 
lisher of  the  Detroit  News  in  the  February  issue  of  The  Quill.  He,  too, 
contended  that  the  basis  of  power  today  is  information  and  he  said, 
and  I  quote  again  directly  : 

One  fundamental  American  moral  premise  is  that  any  power  over  the  desti- 
nies of  others  is  always  subject  to  question  and  that  excessive  power  is  evil. 

Mr.  Clark  said  that  criticism  of  power  and  the  powerful  is  essential 
to  a  free  open  society.  And  I  agree.  I  always  have,  and  I  believe  that 
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the  monopoly  news  media  have  a  stranglehold  on  power  because  they 
have  a  stranglehold  on  information. 

Mr.  Chairman,  I  come  from  a  monopoly  city.  A  city,  I  suspect,  our 
monopoly  would  like  to  have  renamed  "Milwaukee  Journal,  Wis." 
In  recent  weeks  the  Journal  Co.  has  taken  pages  of  newspaper  space 
that  it  could  have  more  usefully  devoted  to  in-depth  treatment  of  local 
issues  to  try  to  tell  the  people  of  Milwaukee  that  it  is  not  a  monopoly. 
But  no  matter  how  much  the  Journal  Co.  protests,  if  you  ask  the  peo- 
ple of  our  city  if  they  believe  that  it  is  a  monopoly  newspaper,  they 
will  say,  yes.  If  you  ask  them  if  they  think  there  should  be  competi- 
tion they 'will  say  yes,  but  what  can  we  do  about  it? 

The  Journal  monopoly  is  not  elected,  so  it  cannot  be  voted  out  of 
office,  nor  is  it  subject  to  recall  petitions. 

It  is  sensitive  to  all  outside  criticism,  whether  it  comes  from  the  aca- 
demic world,  government  world,  or  from  the  world  beyond.  Infact, 
one  dares  to  criticize  publicly  only  at  his  own  risk,  so  very  high  is  the 
danger  of  Journal  retribution. 

This  situation  is  of  great  concern  to  the  office  of  the  mayor  of  Mil- 
waukee and  perhaps  my  concern  can  best  be  expressed  by  reading  into 
the  record  at  this  point  my  letter  to  the  Milwaukee  city  attorney  dated 
April  11,  1969.  The  letter  is  addressed  to  Mr.  John  J.  Fleming,  city 
attorney,  and  reads  as  follows : 

Dear  Mr.  Fleming,  the  City  of  Milwaukee  is  a  municipal  corporation.  As  a 
municipal  corporation,  it  is  charged  with  the  responsibility  of  protecting  the 
rights  of  its  citizens  from  monopolistic  practices  which  unreasonably  and  un- 
fairly deprive  them  of  either  their  basic  rights  or  their  rights  to  obtain  services 
on  a  fair  and  reasonable  basis.  And  I  consider  that  there  is  present  within  our 
city  a  monopolistic  practice  that  is  injurious  both  to  the  citizens  of  Milwaukee 
and  to  the  performance  of  good  government. 

It  is  with  this  in  mind  that  I  address  this  communication  to  you.  It  is  a  mat- 
ter of  record  that  the  Milwaukee  Journal,  a  newspaper  published  by  the  Journal 
Company,  has  for  many  years,  because  of  its  financial  success,  created  for  itself 
in  the  community  and  in  the  state  substantial  and  far-reaching  influence. 

Because  of  its  financial  success  and  because  of  its  unique  position  as  the  only 
afternoon  daily  and  Sunday  newspaper,  it  has  a  singular  ability  to  motivate 
public  opinion  in  important  municipal  programs  and  procedures. 

In  the  past  several  years  it  has  acquired  the  only  other  large  newspaper 
published  in  the  city,  the  Milwaukee  Sentinel.  Thus,  the  Journal  Company 
controls  both  the  Milwaukee  Journal  and  the  Milwaukee  Sentinel. 

This  control  of  two  large  newspapers,  which  covers  the  span  of  a  full  day 
and  Sunday,  accords  the  Journal  Company  a  monopoly  in  the  publication  of  news 
through  a  newspaper  and  I  consider  this  to  be  a  contradiction  of  our  American 
concept  of  free  competition. 

It  is  also  gravely  significant  that  the  Journal  Company  in  addition  to  its  take- 
over and  publishing  of  the  Milwaukee  Sentinel,  owns  and  operates  a  powerful 
radio  station  and  a  large  television  station  in  the  City  of  Milwaukee.  This  power- 
ful concentration  of  newspaper  media  control  established  the  position  to  manage 
and  slant  news  and  public  affairs  to  the  sole  advantage  of  the  Journal  Company. 
Competition  is  negated  and  the  reading  public  is  denied  an  unrestricted  choice 
of  impartial  accounts  of  news  and  is  placed  in  jeopardy  of  receiving  only  that 
news  which  the  Journal  Company  decides  or  desires  to  print  and  publish. 

It  should  be  further  noted  that  the  Journal  Company  has  complete  control 
of  all  advertising  in  both  newspapers.  As  Mayor  of  the  City  of  Milwaukee,  I 
consider  that  I  have  a  duty  and  a  responsibility  to  protect  the  rights  of  not 
only  the  citizens  of  this  community  but  the  City  of  Milwaukee  functioning  as 
a  municipal  corporation.  To  that  extent  I  ask  your  office,  one,  to  prepare  and 
file  a  complaint  from  me  as  Mayor  of  the  City  of  Milwaukee  with  the  Justice 
Department,  Antitrust  Division,  directing  its  attention  to  the  monopoly  which 
exists  in  our  community  with  respect  to  the  ownership  of  these  two  large  news- 
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papers   so  that   that  Department  of  the   Federal  Government  may   ascertain 
whether  an  antitrust  action  should  be  instituted  by  and  pursuant  to  law. 

2.  That  a  similar  procedure  also  be  followed  with  the  Attorney  General  of 
the  State  of  Wisconsin. 

That  is  the  end  of  the  letter  to  the  city  attorney,  who  is  now  taking- 
steps  to  follow  the  recommendations. 

During  the  1967  hearings,  Mr.  Chairman,  your  connnittee  heard  at 
least  two  witnesses  who  touched  briefly  on  the  Milwaukee  situation.  On 
July  12,  1967,  Mr.  Arthur  B.  Hanson,  the  general  counsel  of  the 
American  Xewspaper  Publishers  Association,  stated  this.  I  quote 
directly : 

In  Milwaukee  you  had  a  Hearst  paper  that  had  lost  millions  of  dollars  over  a 
period  of  years.  It  had  been  supported  by  the  rest  of  the  Hearst  organization. 
Finally,  they  could  not  do  it  any  longer,  so  they  put  it  on  the  market.  Nobody 
wanted  it.  The  Milwaukee  Journal  Company  in  its  good  judgment  bought  the 
assets  of  that  paper  and  they  took  over  their  staff,  the  works. 

I  might  add  parenthetically  that  this  is  not  the  case,  since  a  number 
of  the  staff  were  persona  non  grata  by  the  Journal  and  were  not  hired 
by  the  monopoly. 

Later  the  discussion  came  up  again  in  a  discussion  with  Mr.  Wil- 
liam J.  Farson,  who  was  testifying  as  the  executive  vice  president  of 
the  American  Newspaper  Guild.  Mr.  Farson  related  that  there  was 
reliable  information  that  there  had  been  other  bids  for  the  Hearst 
paper  but  the  bids  were  turned  down. 

There  is  a  wide  discrepancy  between  the  description  of  the  transac- 
tion as  related  by  the  representative  of  the  Newspaper  Publishers 
Association  and  the  accounts  by  the  representative  of  the  American 
Newspaper  Guild.  I  believe  it  would  be  well  worth  this  committee's 
time  to  try  to  get  at  the  truth. 

This  was  a  transaction  that  had  an  important  and  continuing  effect 
on  the  community.  Yet,  it  was  carried  out  in  utter  secrecy  and  to  this 
date  the  people  of  our  city  do  not  know  the  facts  about  the  real  condi- 
tion of  the  old  Sentinel  at  the  time  of  its  purchase  by  the  Journal.  And 
it  does  not  know  for  how  long  the  Journal  Company  considered  this 
purchase.  It  does  not  know  the  price  the  Journal  paid  for  its  monopoly 
privilege  by  buying  the  Sentinel.  And  all  we  know  is  the  monopoly 
keeps  telling  us  what  a  great  favor  it  did  us  when  it  bought  the  Sen- 
tinel and  brought  it  into  its  baronial  mansion  at  4th  and  State  Streets, 
Milwaukee. 

I  confess,  gentlemen,  I  feel  strongly  about  the  matter  because  I  be- 
lieve as  others  of  your  witnesses  have  stated  that  the  growth  of  the 
monopoly  press  in  this  Nation  is  a  subversion  of  the  First  Amendment. 
When  the  Constitution  was  written,  if  you  did  not  like  the  newspaper 
you  were  reading  you  had  a  chance  of  starting  another  one.  Nowadays 
only  entrenched  interests  can  possibly  find  the  funds  to  start  a  news- 
paper and  even  then  the  going  is  impossible  if  you  try  to  invade  monop- 
oly territory.  It  has  reached  a  point,  I  believe,  where  perhaps  the  only 
solution  in  some  areas  would  be  the  establishment  of  either  Carl  Myers' 
ideas  or  of  a  publicly  owned — but  let  me  add  this  parenthetically  and 
underscored — but  not  politically  controlled  educational  daily  press,  a 
kind  of  a  counterpart  of  the  educational  television. 

An  educational  press  could  give  in-depth  treatment  to  city  issues 
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and  keep  the  public  fully  informed  on  all  sides  of  issues  and  allow  the 
tree  flow  of  information  and  opinion  in  the  public  market  place. 

I  realize,  Mr.  Chairman,  that  this  idea  alarms  and  disturbs  the 
establishment  press  but  if  such  a  press  functioned  to  present  full 
and  continuing  discussion  of  the  information  a  citizen  needs  in  order 
to  make  public  decisions  in  our  democracy,  it  would  free  the  com- 
mercial monopolies  to  continue  doing  what  they  are  doing,  playing 
up  the  sensational  and  the  trivial,  generating  conflict,  presenting  gov- 
ernment and  social  issues  as  entertainment,  and  following  business-as- 
usual  policies  in  a  time  of  great  domestic  turmoil  in  our  cities.  And 
they  could  do  all  these  things  plus  providing  food  recipes  and  comic 
strips.  And  the  public  would  still  have  a  means  of  obtaining  the  infor- 
mation that  it  needs. 

Mr.  Chairman,  I  presented  my  views  on  this  subject  to  the  public 
in  the  Milwaukee  area  in  a  series  of  telecasts  which  detailed  a  number 
of  cases  of  downright  suppression,  distortion  and  monopolistic  prac- 
tice by  the  Journal  Company.  Just  to  cite  a  few  examples,  in  December 
1 967  the  Journal  Company  refused  an  advertisement  from  the  mayor's 
office  and  then  wanted  to  change  the  copy  in  a  manner  that  would 
change  the  emphasis  and  meaning  of  the  ad.  The  ad  attacked  no  one 
nor  did  it  libel  anyone  but  it  would  raise  an  issue  connected  with 
local  editorial  practices. 

Item.  On  April  15,  1969,  the  publisher  of  the  Journal  Company 
made  serious  charges  against  the  mayor  of  Milwaukee,  all  of  which 
were  printed  on  the  monopoly  press.  My  four  pages,  answering  the 
"harges,  were  effectively  suppressed. 

Item.  When  Milwaukee's  model  cities  director  and  associates  re- 
signed this  spring,  citing  Journal  generated  synthetic  conflict  as  a 
reason,  I  wrote  to  the  Journal  management  urging  them  to  release 
two  of  their  top  executives  to  direct  the  program — dollar  a  year  men. 
The  monopoly  buried  my  request  in  the  back  pages  and  suppressed 
the  text  which  gave  the  reason  for  the  request. 

More  important  than  these  isolated  instances  is  a  more  overriding 
concern  which  I  expressed  in  these  telecasts.  In  my  telecast  of  April 
?>0th  I  put  it  like  this: 

All  the  time  the  Journal  grows  richer  while  the  city  grows  poorer  in  lost 
opportunities.  For  this  monopoly  disarrays  our  priorities,  impairs  the  progress 
of  out  excellent  operation  Boostrap,  it  emphasizes  the  negative  and  sabotages 
our  crusade  for  resources. 

This,  Mr.  Chairman,  is  a  result  of  the  continuous  efforts  of  the  Jour- 
nal monopoly  to  set  the  community  agenda  on  its  own  terms.  What  is 
good  for  the  Journal  monopoly  is  not  necessarily  good  for  the  people  of 
Milwaukee.  The  monopolist  editors  live  in  the  suburbs  and  the  monop- 
oly approach  to  the  centra1  city  is  largely  suburban  oriented.  The 
central  city  is  a  nice  place  U  \iake  a  buck  but  they  would  not  want  to 
live  there.  They  are  free  witi*  their  advice  to  central  cities  because  it 
costs  them  nothing,  while  it  costs  the  city  millions. 

Mr.  Chairman,  for  years  the  monopoly  has  preached  to  the  central 
city :  Change  the  central  city  status  quo,  it  says.  For  example,  build 
more  public  housing,  it  tells*  Milwaukee,  and  it  committed  $3  million 
plus  in  property  tax  money  which  yearly  is  not  enough,  it  says,  but  it  is 
silent  on  such  basic  issues  as  exclusionary  housing  practices  in  the  home 
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communities  of  its  editors.  It  says  preserve  that  status  quo.  Let  the 
poor  continue  to  shoulder  the  burdens  of  the  poor. 

Gentlemen,  I  submit  that  if  we  are  going  to  change  the  status  quo  in 
our  metropolitan  areas  and  if  we  are  going  to  end  racial  and  social  and 
economic  apartheid  between  city  and  suburbs  and  if  we  are  going  to 
reach  solutions  to  our  urgent  urban  problems,  then  the  first  place  we 
have  to  look  for  change  is  in  the  status  quo  of  the  most  entrenched 
establishment  of  all,  the  daily  monopoly  press. 

Thank  you. 

Senator  Foxg.  Mr.  Maier,  you  are  against  monopoly  press  and  so  are 
we.  We  are  trying  to  save  a  failing  newspaper  so  that  we  can  have 
diversity  of  opinions  in  the  community.  Do  you  think  that  a  newspaper 
should  be  given  a  chance  to  survive  ? 

Mayor  Maier.  Should  a  newspaper  be  given  a  chance  to  survive? 

Senator  Foxg.  So  that  there  will  not  be  a  monopolistic  press. 

Mayor  Maier.  Well,  my  answer  to  that  is  yes,  a  newspaper  should  be 
given  a  chance  to  survive. 

Senator  Foxg.  And  this  is  what  we  are  trying  to  do.  There  are  many 
newspapers  that  are  on  the  verge  of  bankruptcy.  If  not  given  an  oppor- 
tunity to  coprint,  to  combine  with  another  newspaper  in  the  city,  it  will 
not  have  a  chance  to  survive.  This  is  the  sole  purpose  of  this  lull. 

Mayor  Maier.  Mr.  Chairman,  I  take  exception  to  that.  From  my 
point  of  view,  I  do  not  think  that  that  really  faces  up  to  the  alterna- 
tives. I  do  not  think  that  to  freeze  a  situation  such  as  you  will  be  do- 
ing, to  give  it  the  protection  of  your  bill,  is  the  proper  approach  to 
this  thing.  The  main  point  of  my  presentation,  is  that  we  must  find 
ways,  as  we  have  done  with  educational  television,  to  help  a  failing 
press  financially  without  giving  it  this  kind  of  antitrust  immunity.  We 
must  find  other  ways  of  guaranteeing  competition. 

Senator  Foxg.  Do  you  think  our  approach  is  wrong? 

Mayor  Maier.  It  is  my  feeling  that  it  does  not  deal  with  the  basic 
problem. 

Senator  Foxg.  You  think,  though,  we  should  give  a  hand  to  the 
failing  newspaper  and  help  it  out. 

Mayor  Maier.  No.  That  is  not  what  I  am  saying.  I  am  saying  that 
this  kind  of  antitrust  exemption  is  not  the  way  to  give  a  hand  to  free 
press.  If  we  are  going  to  guarantee  a  free,  competitive  press  in  this 
country  we  ought  to  find  a  way  to  enable  small  aggregations  of  capital 
to  get  into  the  newspaper  field. 

Senator  Foxg.  And  usually  they  find  that  competition  is  too  strong 
on  the  other  side  and  are  now  failing. 

Mayor  Maier.  They  might  find  that  the  aggregation  of  capital 
coupled  with  the  antitrust  immunity  of  this  bill  are  too  great  to  com- 
pete against. 

Senator  Foxg.  Without  this  bill  we  do  not  have  any  new  capital 
infused  into  the  market. 

Mayor  Maier.  You  can  have  new  capital  infused  into  the  newspaper 
market  just  as  we  manage  to  find  capital  in  this  country  for  educa- 
tional television.  You  have  the  power  to  say  to  the  newspaper  pub- 
lishers of  this  country,  we  are  not  going  to  heed  your  lobbying  advice 
and  we  are  o;oing  to  allow  the  SBA  to  help  capitalize  in  the  area  of 
communications  in  the  United  States.  I  do  not  know  why  we  should 
treat  giant  aggregation  of  capital  which  calls  itself  a  newspaper  as  a 
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privileged  operation,  which  is  exactly  what  we  are  doing  in  the  United 
States  of  America. 

I  can  only  relate  personally  and  directly  to  the  Milwaukee  situation. 
I  cannot,  Mr.  Chairman,  relate  to  any  other  situation.  And  I  am  not 
here  in  the  cause  of  any  kind  of  a  general  press  indictment.  I  am  giving 
you  the  one  case  that  I  am  familiar  with. 

Senator  Fong.  If  in  Milwaukee  you  had  two  owners  and  the  morn- 
ing newspaper,  say,  was  failing,  would  you  allow  the  morning  news- 
paper to  join  with  the  afternoon  paper  to  have  joint  printing,  joint 
advertising,  joint  dispatching  of  the  newspaper  in  order  to  survive 

Mayor  Maier.  If  I  were  able 

Senator  Fong.  — and  yet  preserve  independent  editorial  voices  ? 

Mayor  Maier.  Mr.  Chairman,  that  is  not  the  alternative  that  I  would 
seek.  My  thesis  is  that  we  ought  to  provide  means  so  that  that  paper 
can  survive  wih  absolute  independence  and  keep  an  absolute  open 
free  market. 

Senator  Fong.  We  have  not  been  able  to  find  that  means  of  keep- 
ing it  going. 

Mayor  Maier.  Well,  Mr.  Chairman,  I  think  you  are  fully  capable 
of  finding  the  means  if  you  examine  the  question  in  depth.  I  have 
every  confidence  that  the  brains  of  the  U.S.  Senate  could  do  this 
if  it  were  to  examine  the  question  from  that  standpoint.  There  is  not 
doubt  in  my  mind. 

Senator  Dirksen.  Mr.  Maier,  it  is  very  easy.  All  you  have  to  do  is 
subsidize  the  failing  newspaper.  Do  you  favor  that  course? 

Mr.  Maier.  I  did  not  hear  you,  Senator,  I  am  sorry. 

Senator  Dirksen.  I  say  all  you  have  to  do  is  subsidize  the  failing 
newspaper.  We  can  do  that  right  out  of  the  Treasury.  We  will  just 
pass  a  bill  in  Congress  subsidizing  them  for  what  they  need  to  remain 
alive.  What  is  wrong  with  that  ? 

Mayor  Maier.  Well,  Senator,  I  think  that  possibly  that  is  over- 
simplifying. I  do  not  think  it  is  very  easy  but  I  point  out,  Senator, 
that  we  are  subsidizing  educational  television  in  the  Unted  States  of 
America  and  we  do  not  have  political  control  over  educational  tele- 
vision. In  my  community  we  subsidize  an  educational  television 
station. 

We  pay  $600,000  a  year  of  local  municipal  funds  to  keep  this  station 
alive  and  we  have  absolutely  no  political  control.  In  fact,  Senator,  I 
cannot  hold  a  live  press  conference  on  this  educational  television  sta- 
tion, so  there  is  a  complete  absence  of  control.  And  if  we  are  doing  it 
in  this  area  I  see  no  reason  why  we  could  not  approach  this  thing  in 
the  manner  of  subsidizing  newspapers  just  as  we  are  subsidizing 
airlines  and  any  number  of  operations  in  the  United  States  including 
our  import  and  export  operations. 

Senator  Dirtcsex.  What  value  would  a  newspaper  have  if  it  operated 
under  such  restrictions  and  limitations  ? 

Mayor  Maier.  Senator,  would  you  mind  speaking  a  little  louder? 
I  have  slightly  defective  hearing. 

Senator  Dirksen.  You  arc  not  defective.  I  am  defective. 

What  virtue  would  there  be  in  publishing  a  newspaper  under 
those  restrictions?.  You  could  not  do  this,  you  could  not  do  that.  You 
could  not  reflect  on  politics.  You  could  not  give  politicians  hell.  You 
could  not  take  a  Senator  apart  like  they  do  me  every  day  of  the  year. 
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Mayor  Maier.  Well,  I  beg  to  differ  with  you,  Senator.  We  have  a 
subsidized  State  radio  station  in  Wisconsin.  There  is  no  more  bitter, 
no  more  open  presentation  of  different  political  points  of  view  than 
there  are  on  that  station. 

Senator  Dirksex.  So,  you  do  not  favor  subsidies. 

Mayor  Maier.  I  do  not  ? 

Senator  Dirksex.  I  say,  do  you  ?    » 

Mayor  Maier.  I  do. 

Senator  Dirksex.  Oh,  you  do. 

Mayor  Maier.  I  am  just  giving  an  example  of  how  a  subsidy  is  work- 
ing to  present  the  kind  of  thing  you  are  talking  about,  opposing  points 
of  view;  critical  points  of  view,  but  always  on  two  sides,  always  in 
balance.  Fifteen  minutes  to  one  side,  15  minutes  to  the  other  side.  Not 
very  powerful  in  its  effect  because  very  few  people  listen  to  it.  But 
it  could  be  very  powerful  in  a  central  city  like  Milwaukee.  It  could 
be  very  powerful  if  we  had  an  opportunity,  for  instance,  to  present 
our  point  of  view  on  the  basic  issues  of  our  society,  our  metropolitan 
society,  which  we  are  not  afforded  now,  because  the  monopoly  press  is 
suburban  oriented  in  its  outlook  and  will  not  deal  with  the  basic  issues. 

Senator  Dirksex.  Well,  Mr.  Maier,  we  are  dealing  here  with  the 
Federal  statute 

Mayor  Maier.  Yes,  sir. 

Senator  Dirksex  (continuing) .  Not  a  State  subsidy  or  State  statute, 
and  we  are  waiting  for  a  suggestion.  I  just  threw  out  this  idea  to  bait 
you  a  little  and  get  some  precise  definite  suggestions  from  you.  But 
you  have  none.  You  have  now  filed  your  bill  of  complaints  with  all  its 
specifications. 

OK.  Now,  suggest  the  remedy.  You  say  there  must  be  a  way.  Well, 
this  bill  had  20  days  of  hearings  in  the  90th  Congress  and  nobody  has 
come  along  yet  and  shown  the  way.  So,  you  ought  to  throw  a  little  light 
on  the  subject. 

Mayor  Maier.  What  are  you  asking  for  ? 

Senator  Dirksex.  Well,  I  am  asking  for  a  suggestion,  Mr.  Maier. 
Now,  we  have  been  generous  with  the  time  of  the  committee.  All  right. 
Now,  tell  us  what  you  would  do.  Just  not  pass  the  bill  and  let  papers 
fail  ? 

Mayor  Maier.  I  will  tell  you  what  I  would  do,  Senator.  I  would 
put  this  bill  on  ice  and  then  I  would  go  into  a  thorough  examination 
of  how  we  can  find  ways  to  subsidize  competition  in  the  United  States. 
That  is  what  I  would  do,  Senator.  That  is  precisely  what  I  would  do. 

Senator  Dirksex.  Well,  my  friend,  if  this  has  not  been  investigated 
and  explored  and  examined,  I  do  not  know  what  has.  But  by  the  time 
you  get  through  with  that,  you  have  got  a  court  decision  that  is  going 
to  be  running  out  and  if  that  paper  fails,  then  you  are  going  to  get 
your  Milwaukee  situation  whether  you  like  it  or  not. 

They  did  not  pick  up  those  failing  newspapers  in  New  York.  They 
died  dead,  period.  That  was  the  end  of  it.  That  was  true  in  Houston 
and  that  was  true  in  Indiana.  Now,  they  are  out  of  business. 

So,  you  complain  about  the  monopoly  of  the  Milwaukee  Journal 
Publishing  Co.  All  right.  You  are  going  to  get  that  by  default  whether 
you  like  it  or  not.  If  that  Tucson  paper  goes  out  of  business,  if  the 
newspaper  goes  out  of  business  in  Honolulu,  that  is  it,  and  nobody 
has  undertaken  to  pick  them  up. 
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Now,  what  have  you  got  to  say  ? 

Mayor  Maier.  Senator,  I  respectfully  submit  that  I  do  not  think 
you  have  addressed  yourself  to  my  points.  Now,  I  think,  Senator,  and 
I  say  this  with  the  utmost  respect  for  you,  that  you  are  saying  let  us 
do  something  bad  here  because  we  are  in  a  hurry.  I  can  find  nowhere 
in  the  record,  Senator — and  I  certainly  have  examined  it — where 
the  Congress  of  the  United  States  has  in  any  way  gone  into  the  alter- 
native propositions  involved  here  in  any  considerable  depth.  And  that 
is  what  I  said  to  you.  If  I  had  my  "druthers1'  on  this  thing,  that  is 
what  I  would  rather  have  you  do. 

Senator  Dirksex.  Well,  that  is  very  clear. 

Senator  Hart  (now  presiding).  Mayor,  I  apologize  for  being  late 
and  I  thank  Senator  Fong  very  much  for  undertaking  the  hearing. 
I  am  sure  that  when  I  have  had  a  chance  to  read  in  full  your  state- 
ment I  will  be  even  more  impressed  but  your  responses  already  have 
impressed  me. 

Mayor  Maier.  Thank  you. 

Senator  Hart.  I  think  you  have  got  a  good  suggestion.  Put  the  bill 
on  ice  and  let  us  see  if  we  cannot  insure  a  more  effective  level  of  com- 
petition among  newspapers  rather  than  moving  to  what  is  really  an 
ultimate  subsidy.  I  cannot  imagine  a  more  ultimate  subsidy  than  a 
State-approved  monopoly.  And  when  you  are  talking  about  the  mo- 
nopolization of  information,  we  are  running  on  very  dangerous 
ground. 

Mayor  Maier.  Thank  you,  Mr.  Chairman,  members  of  the 
committee. 

(Mayor  Maier  s  telecasts  follow:) 

Mayor  Henry  Maier's  Telecast  :   The  Orbit  of  Conflict  in  Model  Cities, 

May  8.  1969,  WITI-TV,   Channel  6 

A  recent  article  in  the  Wall  Street  Journal  said  that  many  big  city  mayors  are 
quitting  because  of  dilemmas  faced  in  these  sensitive  times,  with  little  authority, 
power,  or  resources. 

However,  I  feel  this  award  winning  city  is  moving  and  will  move  ahead,  but 
we  must  resist  the  Journal  monopoly,  its  dissipation  of  our  limited  power  and 
resources,  its  building  of  synthetic  conflict,  a  source  of  Journal  enrichment  at 
our  expense.  For  years,  it  has  preached  to  the  central  city.  Change  the  central 
city  status  quo,  it  says.  For  example,  build  more  public  housing,  it  tells  Mil- 
waukee. A  committed  $3,000,000  plus  net  cost  of  property  tax  money  yearly  is 
not  enough,  it  says.  But  it  is  silent  on  exclusionary  housing  practices  in  the  home 
communities  of  its  editors,  preserve  that  status  quo.  Let  the  poor  shoulder  the 
burden  of  the  poor. 

This  was  the  rationale  of  its  crusade  for  central  city  only  open  housing  and  its 
«ow-crusade  for  areawide  homes  for  the  expressway  homeless. 

This  is  the  Journal  Company's  fundamental  hypocrisy.  This  is  the  basis  of  its 
scapegoating. 

In  plain  Milwaukee  language,  the  monopoly  is  a  kibitzer  that  bets  against  you 
and  then  demands  to  play  your  hand.  It  always  wins  because  it  cannot  lose  as 
its  suburban  market  expands. 

The  monopoly  wrecked  our  first  start  on  Model  Cities.  We  must  now  recruit 
another  director,  and  start  anew.  The  federal  government  will  take  several  weeks 
to  process  our  contract. 

But  if  the  monopoly  still  uses  the  program  as  an  orbit  of  conflict,  abandon- 
ment may  be  necessary  to  save  other  priorities.  For  any  one  priority,  the  ad- 
ministrative resources  are  limited.  Certainly  not  enough  to  rebuild  our  house 
and  beat  off  the  monopoly's  flooding  crew.  Model  Cities  is  but  one  priority. 

For  we  must  continue  on  many  fronts. 
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We  must  continue  our  fight  to  reform  the  state  tax  system  to  gain  property 
tax  relief. 

Our  fight  to  build  an  economic  program  of  over  40  major  projects. 

Our  fight  for  tax  relief  for  the  aged. 

Our  fight  for  suburban-wide  relocation  of  the  expressway  homeless  and  the 
end  of  exclusionary  housing  practices,  and  to  continue  our  war  against  prejudice. 

We  must  work  to  keep  a  relatively  crime  free  city,  and  hold  our  high  standards 
of  housekeeping  and  continue  planning  our  cultural  advancement. 

And  further,  we  must  now  fight  the  Journal  monopoly's  manipulation  of  central 
city  people  into  divisive  conflict  like  stringed  puppets. 

Tonight  we  examine  the  latest  case  of  the  monopoly's  conflict  building,  the 
orbit  of  conflict  around  Model  Cities. 

By  an  "orbit  of  conflict,"  I  mean  this :  The  Journal  monopoly  does  not  merely 
fabricate  conflict  with  one  main  tool.  In  its  tool  box  are  also  a  number  of  people 
only  secondarily  involved  in  the  issue. 

An  unsuspecting  federal  bureaucrat. 

An  unsuspecting  citizen  whose  remarks  are  twisted  out  of  context. 

A  former  city  official  with  an  axe  to  grind. 

A  publicity  seeker. 

A  Congressman  far  away  in  Washington. 

A  state  payroller  whose  boss  has  political  motivations. 

And  if  this  is  not  enough,  they  use  their  Sunday  morning  quarterbacks — 
the  editorial  writers. 

It's  an  old,  old  pattern. 

The  Journal  will  supply  you  with  the  names  again,  and  again,  and  again. 

Illustrations  of  the  conflict  pattern  range  from  the  John  Doe  fiasco,  to  the 
embroilment  of  the  Social  Development  Commission,  to  the  monopoly's  crusade 
for  city-only  open  housing. 

In  the  latter,  the  Journal  used  the  repeated  reverse  line.  A  propaganda  tech- 
nique. The  line  was,  "Major  is  against  city  only  open  housing,"  rather  than, 
"for  metropolitan  open  housing." 

This  technique  is  designed  to  condition  the  unsuspecting  reader. 

But,  more  undermining  to  our  democratic  system,  is  their  building  of  syn- 
thetic conflict. 

The  formula  is  simple.  Early  in  the  game,  stories  appear  casting  negative 
shadows  over  a  positive  program.  It  is  immaterial  if  quotes  are  untrue. 

The  monopoly  says  its  duty  ends  with  quoting,  not  the  pursuit  of  truth. 

This  happened  again  and  again,  in  Model  Cities.  But  an  interesting  thing  oc- 
curred in  the  Model  Cities  episode.  This  time,  other  media  did  not  follow  the 
Journal's  agenda.  It  is  noteworthy  that  the  black  press  did  not  enter  the  Journal's 
conflict  orbit  for  several  months. 

Model  Cities  was  a  natural  for  the  monopoly's  orbit  of  conflict  building. 

Just  what  is  Model  Cities?  Why  is  it  so  important? 

Model  Cities  is  a  federally  aided  program  to  improve  a  large  area  of  the  city. 
It  requires  a  complex  baling  wire  type  of  coordination  between  the  city,  county, 
and  state,  private  agencies,  and  citizens.  If  funded  by  the  Congress,  it  could 
be  a  hopeful  priority. 

From  the  beginning,  federal  guidelines  clearly  called  for  responsibility  by  an 
elected  official.  It  could  have  been  the  governor,  the  county  executive,  or  the  mayor. 
At  a  Washington  meeting,  Milwaukee,  with  its  Community  Renewal  program,  was 
used  as  the  example  city.  Early  funding  looked  very  promising. 

And  so,  in  the  fall  of  1966,  I  asked  the  Common  Council  for  an  authorization  to 
apply  for  a  Model  Cities  planning  grant. 

However,  this  first  effort  was  blocked  by  a  small,  willful  group  in  the  Council. 

To  salvage  the  program.  I  then  offered  the  program  to  the  governor  and  the 
county  executives.  There  were  no  takers :  So,  under  federal  rules,  we  have  to 
wait  a  year.  The  Common  Council  gave  approval  in  the  spring  of  1908. 

On  this  matter,  Milwaukee  had  held  more  public  hearings  than  any  other  city 
in  the  country. 

Before  final  federal  approval  of  our  application,  the  monopoly's  orbit  of  con- 
flict began  to  spin  again. 

On  October  1,  1968,  at  a  public  meeting  attended  by  only  nine  people,  Triple 
O — a  federally  funded  project — set  its  strategy  of  publicity  confrontation. 

That  meeting  was  never  reported — although  the  monopoly  knew  about  it. 
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And  so,  within  a  few  weeks,  the  monopoly  willfully — despite  its  advance  knowl- 
edge—rocketed Triple  O  into  the  community  spotlight  The  strategy  was  ac- 
commodated. 

But  let  me  say  very  carefully  that  the  issue  here  is  not  the  tactics  of  Triple 
O,  but  the  tactics  of  the  Journal  Company  monopoly — the  launching  pad  for 
projection  into  the  orbit  of  conflict. 

Let's  examine  its  choices  on  Model  Cities.  Let's  look  at  the  facts.  Facts 
which,  for  the  most  part,  I  gave  the  Journal  establishment  at  their  request  in 
an  hour's  interview  that  was  never  reported.  Sometimes  they  don't  even  show 
up  for  requested  interviews.  Their  tactic  is  to  task  questions  privately  so  no 
one  will  know  what  was  said.  They  wanted  exclusive  answers  out  of  the  earshot 
of  the  other  news  media.  Then,  no  one  but  the  mayor  can  question  their  distortions. 
I  have  since  changed  my  press  rules.  They  shall  not  continue  to  waste  my  time  at 
their  option.  They  say  they  manage  the  news.  That  is  correct,  but  they  will  not 
manage  the  office  of  Mayor. 

But  here  are  some  of  the  facts  of  how  they  managed  the  news  on  Model 
Cities : 

Fact  No.  1 

The  monopoly  never  told  the  public  what  Triple  O  really  was  during  the  first 
four  months  the  conflict  was  in  orbit. 

Instead,  during  those  four  months.  Triple  O  was  variously  described  as  a 
'coalition"  of  inner  city  "grass  roots"  organizations;  an  organization  of  resident 
groups  of  the  Model  Cities  area  ;  an  inner  city  "coalition;"  and  as  representatives 
of  "many"  organizations. 

The  monopoly  made  Triple  O  appear  as  the  spokesman  for  the  people  of  the 
Model  Cities  area. 

Nothing  could  have  been  further  from  the  truth. 

The  Office  of  Economic  Opportunity — which  funds  Triple  0 — reported  last 
year  that  Triple  0,  and  I  quote,  "has  not  been  able  to  mount  a  truly  effective 
program,"  unquote. 

The  monopoly  did  not  report  this. 

Triple  0  was  funded  $130,188  over  three  years.  Thev  claimed  onlv  39  organiza- 
tions out  of  a  possible  500. 

For  months,  the  monopoly  failed  to  tell  who  and  what  Triple  0  really  was,  so  I 
met  with  Journal  editors.  My  point  was  very  simple — the  public  had  a  right  to 
know. 

Finally,  on  March  5th — after  much  public  prodding — they  gave  a  loose  descrip- 
tion. 

A  story  listed  30  organizations,  some  long  defunct,  that  supposedly  were  mem- 
bers of  Triple  0.  Officers  and  delegates  from  some  couldn't  be  traced.  Still  others 
obviously  were  not  "grass  roots"  organizations. 

Fact  No.  2 

Now,  here  is  what  they  did  not  tell  you  in  that  story :  Of  the  95  identifiable 
delegates,  officers,  and  paid  staff  of  this  so-called  "grass  roots"  organization,  73 
percent  live  outside  the  Model  Cities  area,  including  four  of  Triple  0's  five  officers, 
one  of  them  its  president.  Effective  control  seems  to  be  in  the  hands  of  eight 
people. 

This  is  the  Journal  monopoly's  "grass  roots"  representative  in  the  Model  Cities 
area. 

Fact  No.  3 

Triple  0's  president  is  the  director  of  the  Concentrated  Emplovment  Program  in 
Milwaukee,  another  federally  staffed  and  funded  agency.  This' fact  was  omitted 
for  monhs  by  the  Journal. 

A  group  of  concerned  Model  Cities  residents,  led  by  Mr.  O.  T.  Butler  said : 

"The  ....  Organization  of  Organizations  is  dominated  bv  people  who  are  using 
federal  money  to  prevent  a  program  that  could  work  for' the  betterment  of  the 
entire  city  ...  we  are  calling  upon  the  responsible  local  and  federal  agencies  to 
investigate  the  use  of  federal  money  to  block  something  like  Model  Cities." 

I  forwarded  the  group's  complaint  to  Washington  for  investigation.  These 
Model  Cities  residents  were  concerned.  But  the  monopolv  buried  their  voice  They 
were  not  in  orbit. 

Fact  No.  I, 

Changing  federal  rules  and  regulations  had  added  another  complex  load  of 
administrative  concerns.  The  HUD  secretary,  George  Romney,  commented  on 
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this  type  of  situation  in  his  April  28th  statement.  While  the  monopoly  created 
the  impression  that  our  situation  was  unique,  the  truth  was,  none  of  the  sixteen 
cities  in  the  region  was  funded.  And  we  were  the  first  to  be  offered  a  contract. 
But,  as  pointed  out  elsewhere,  the  monopoly  was  so  chagrined  that  we  were  offered 
a  contract  that  they  propagandized  a  Page  One  top  headline  conspiracy. 

How  did  the  monopoly  choose  to  suppress  some  facts  and  distort  others?  Here 
are  some  illustrations : 

The  Allied  Council  of  Senior  Citizens  had  an  outlet  when  their  statement  of 
support  was  suppressed  by  the  monopoly.  Their  article  appeared  in  the  official 
publication  of  the  aged  of  our  state,  "The  Wisconsin  Senior  Citizen."  It  is  head- 
lined :  "Managing  the  News." 

Here  is  what  the  article  said,  I  quote : 

"Copies  of  the  Allied  Council  of  Senior  Citizens  letter  to  Mayor  Maier  were 
sent  to  the  Milwaukee  Journal  and  Milwaukee  Sentinel. 

"The  newspapers  ignored  the  letter.  This  slight  is  highlighted  by  the  fact  that 
two  newspapers  have  long  been  running  daily  accounts,  mostly  controversial, 
about  the  Model  Cities  program."  End  of  quote. 

Now.  what  about  stories  like  this  one?  Ask  yourself  if  the  monopoly  practices 
the  pious  preachment  stated  in  its  recent  Sunday  self  servers,  that  it  prints  the 
news  "as  fully  and  fairly  and  squarely  as  could  be  done." 

The  headline  said :  "Core  Leader  Quits  Model  Cities  Panel." 

The  headline  spotlights  a  resignation  from  the  Model  Cities  Interim  Steering 
Committee.  Conflict. 

If  you  read  the  story,  you  find  several  other  items  of  important  information 
for  headlines. 

For  example,  a  competitive  newspaper  might  have  said:  "5  Core  Leaders 
Added  to  Model  Cities  Panel." 

Or,  it  might  have  said  this  :  "Triple  O  Request  Rejected  by  HUD." 

Or,  it  might  have  said  this :  "Model  Cities  Citizen  Role  Approved  by  HUD." 

But  the  headline  was  manipulated.  Keep  the  conflict  in  orbit. 

Shortly  after  this  article  appeared,  another  group  of  residents  came  out  in 
support  of  Model  Cities. 

The  monopoly  at  first  ignored  these  builders  of  progress,  then  played  down  their 
efforts. 

Only  the  strident  voice  of  conflict  must  be  given  attention ;  ignore  the  coura- 
geous voice  of  cooperative  effort  said  the  monopoly,  in  effect. 

(Wieghart's  Story  Misquoting  Peter  Clute  of  HUD) 

Here's  another  classic  case.  It  gives  the  impression  we  are  not  meeting  federal 
requirements  for  citizen  participation  in  Model  Cities. 

It  says  federal  officials  are  "very  concerned"  and  that  a  federal  bureaucrat 
sent  me  a  letter  asking  for  "clarification." 

The  accent  is  on  conflict. 

What  was  the  truth? 

No  letter  was  ever  received. 

The  federal  regional  director  for  Model  Cities  said  that  two  witnesses  could 
verify  that  the  remarks  were  quoted  incorrectly. 

Still  another  example  of  how  the  monopoly  built  "synthetic  conflict"  by  using 
the  same  old  orbit  of  conflict  technique. 

Small  wonder,  then,  that  after  months  of  this  orbit  of  conflict.  George  Simos. 
the  director,  and  John  Givens,  the  associate  director,  of  the  Model  Cities  Agency 
resigned  in  frustration. 

Here  is  what  George  Siinos  said  : 

"Press  coverage  of  Model  Cities  has  emphasized  conflict  and  confrontation, 
building  a  community  impression  that  residents  and  the  Mayor  are  somehow 
opponents  in  the  Model  Cities  program." 

George  Simos,  an  intelligent,  trained  man  will  not  return  to  the  directorship. 
The  monopoly  said  his  resignation  was  a  ploy,  and  later  tried  to  create  the 
impression  he  had  actually   returned  to  the  directorship.   Sheer  propaganda ! 

Mr.  Simos  and  Mr.  Givens  had  great  responsibility  without  resources.  But  the 
resources  of  the  monopoly  press,  with  no  responsibility,  made  their  job 
impossible. 

The  alternative  ought  to  have  been  to  match  the  monopoly's  power  with  respon- 
sibility. So  I  wrote  to" the  publisher  of  the  Journal  and  asked  him  to  appoint  two 
of  his  top  executives,  one  white,  one  black,  to  direct  the  program. 

I  explained  that  the  reason  for  my  request  was  this : 
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"The  basis  of  power  today  is  information. 

"A  handful  of  opponents  have  been  successful  in  creating  a  partnership  with 
the  press  to  control  the  flow  of  information. 

"Press  standards  and  attitudes  nourish  and  will  continue  to  nourish  the  syn- 
thetic conflict  unless  somehow  the  free  flow  of  meaningful  information  can  be 
re-established. 

"Despite  repeated  attempts,  they,  the  Model  City  administrators,  have  been 
unsuccessful  in  opening  up  the  channels  of  communication  so  that  the  citizenry 
can  have  access  to  meaningful  facts. 

"I  have  often  felt  that  one  of  the  reasons  our  urban  centers  are  in  so  much 
crisis  is  that  'men  of  the  new  power'  most  notably  newsmen,  as  Peter  B.  Clark, 
publisher  of  the  Detroit  Xews  puts  it,  will  not  assume  responsibility  com- 
mensurate with  their  power." 

I  carefully  pointed  out  that  my  request  was  for  top  managers.  The  dollar  a 
year  man  is  an  old  symbol  of  contribution  to  civic  need. 

How  did  the  monopoly  react? 

First,  they  buried  the  request  in  a  story  in  the  back  pages. 

Second,  they  suppressed  all  of  the  reasoning  I  have  just  read  to  you. 

The  monopoly  had  reacted  predictably. 

For,  as  Federal  District  Judge  Myron  Gordon  said  : 

"You  now  read  the  news  the  Journal  Company  chooses  to  print." 

So  my  letter  was  not  printed.  A  scant  reference  was  reported,  buried  in  the 
back  pages.  You  are  hearing  the  full  account  for  the  first  time  tonight.  They  read 
the  letter,  but  you  were  not  privileged  to  read  it. 

Pravda  could  hardly  perform  more  effectively  behind  the  iron  curtain. 

Now.  the  Journal  could  have  conceivably  complied,  except  for  one  thing — 
despite  their  preachments  to  all  of  us  about  civil  rights,  they  simply  do  not  have 
a  black  man  among  their  top  management. 

Further,  the  strategy  of  confrontation  worked  out  by  a  handful  at  the  un- 
reported October  1st  meeting,  came  to  a  head  at  a  March  30th  citizens  meeting 
at  Mt.  Zion  Baptist  Church,  with  overtones  of  potential  violence. 

I  had  warned  that  the  Journal  monopoly's  conflict-building  tendencies  could 
lead  to  more  than  just  sensationalism  in  its  news  columns.  On  the  subject,  I 
had  said  in  a  letter  to  the  other  media  : 

"The  name  of  the  game  in  the  United  States  of  America  is  confrontation.  Tlie 
tool  is  publicity.  The  objective  is  to  assume  power  without  responsibility.  The 
desired  result  will  be  either  chaos  or  civil  disorder." 

Later,  I  predicted  that  the  monopoly  was  building  a  "rallying  point  for  the  local 
chapter  of  the  national  traveling  squadron  of  dissenters — many  people  who  could 
not  care  less  whether  Milwaukee  has  a  Model  Cities  program,  people  who  will 
join  any  movement  to  throw  sand  in  the  wheels  of  progress." 

The  meeting  at  Mt.  Zion  Baptist  Church  was  intended  as  an  informational 
meeting.  Its  purpose  was  to  answer  questions  about  the  proposed  program.  False 
information  about  the  program  had  been  handed  out  for  months  in  the  area. 

The  meeting  was  disrupted.  The  orbit  of  conflict  had  done  its  work. 

Police  observers  said  this : 

"This  disruption  was  caused  by  people  from  Triple  O  using  portable  bull- 
horns, who  induced  several  others  to  join  them  in  the  disruption  of  the  meeting." 

The  Milwaukee  clergy  concerned  with  Model  Cities  said  this: 

"We  witnessed  the  denial  of  the  people's  constitutional  right  of  freedom  of 
speech  and  freedom  of  peaceful  assembly.  We  witnessed  an  organized,  irrespon- 
sible demonstration,  calculated  solely  to  deny  the  people  of  exercising  of  these 
rights." 

The  statement  by  these  black  clergymen  who  support  Model  Cities  was 
buried  by  the  monopoly  press.  They  had  to  buy  space  in  the  black  press  to  get 
their  message  across. 

Another  comment  on  the  meeting — this  one  by  Channel  6  TV — went  like 
this:  "Many  times  (the)  opposition  clearly  displayed  its  true  intentions  .  .  . 
to  either  take  over  or  destroy  the  Model  Cities  project.  Last  Sunday  night  they 
broke  up  a  meeting  called  by  the  Mayor's  Model  Cities  Steering  Committee  at 
Mt.  Zion  Baptist  Church.  They  shouted  down  the  chairman  .  .  .  some  of  them 
using  bullhorns. 

"One  of  them  .  .  .  not  only  from  outside  the  Model  Cities  area,  but  from  out- 
side the  city  .  .  .  was  arrested  for  carrying  a  concealed  weapon." 

So  said  Channel  6  TV. 
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But  what  did  the  Journal  say? 

Its  comment  betrayed  its  underlying  attitude.  It  said  the  trouble  probably 
would  not  have  happened  at  all,  if  the  rules  of  order  for  the  meeting  had  been 
different.  Nothing  about  the  logic  of  the  rules  or  that  they  were  designed  to 
enable  more  than  1,000  people  to  get  answers.  Nothing  about  the  fact  that  those 
armed  with  bullhorns  arrived  even  before  the  meeting's  rules  were  announced. 
The  monopoly  excused  a  gross  violation  of  the  right  to  freedom  of  assembly 
and  did  not  breathe  an  editorial  protest  to  the  presence  of  a  discovered  gun. 

The  monopoly  made  a  prophecy  after  the  meeting  that  the  dilemma — a 
dilemma  they  had  created — would  take  considerable  mediation  by  somebody 
else. 

But  when  the  federal  authorities  offered  us  a  contract  the  very  next  day, 
the  monopoly  took  a  different  tack.  It  turned  to  sheer  propaganda. 

It  reached  back  again  into  its  "Washington  orbit  and  ran  a  front  page  story 
saying  that  funding  of  the  program  had  been  rigged  by  the  mayor  and  federal 
officials  at  a  meeting  in  Washington  March  26th.  A  resort  to  headline  propaganda 
to  justify  its  point. 

Another  great  conflict  in  the  making.  But  this  time  they  were  caught  red- 
handed.  For  one  thing,  I  was  not  in  Washington  on  March  26th.  I  was  in  Mil- 
waukee on  that  occasion  of  my  wife's  birthday.  If  there  was  no  meeting,  there 
was  no  rigging. 

This  is  the  fii-st  time  of  the  dozens  of  times,  in  working  out  problems  with 
federal  officials,  that  my  efforts  were  ever  portrayed  as  a  conspiracy.  But  the 
false  portrayal  suited  the  monopoly's  game. 

Now  Model  Cities,  at  this  stage,  is  a  planning  project.  So  the  dictator  of  the 
printed  word  made  the  matter,  at  the  stage  of  a  planning  project,  an  enveloping 
priority  to  the  detriment  of  all  else. 

I  said,  in  my  last  telecast,  that  when  someone  is  flooding  your  basement,  you 
cannot  cut  the  grass,  or  fix  the  roof,  at  the  same  time  You  have  to  take  care  of 
the  flooding  first.  The  Journal  monopoly  has  been  flooding  our  municipal  base- 
ment for  years  with  false  priorities  through  the  building  of  synthetic  conflict. 

This  is  a  very  serious  matter. 

To  solve  our  problems  will  require,  at  a  minimum,  great  imagination,  grueling 
work,  much  stamina,  and  occasional  sacrifice.  And  it  will  require  unflagging,  un- 
flinching facing  of  truth — the  total  truth  placed  in  the  sunlight,  not  truth  eclipsed 
into  a  half-truth  by  the  outlook  of  the  monopoly. 

We  have  no  choice  but  to  combat  the  situation  depicted  in  this  cartoon  if  we 
are  to  fulfill  our  destiny  as  a  great  city.  v 

( Visual  of  a  Cartoon  Picturing  the  Journal  Co.  Hovering  over  the  City) 

In  the  months  ahead,  I  shall  outline  ways  that  you  as  citizens,  can  help  the 
cause  after  the  case  is  prepared.  If  you  are  interested  in  circulating  petitions 
related  to  this  matter,  please  send  your  name  and  address  to  the  Mayor's  Office. 

This  effort  ought  to  be  a  top  priority  all  the  while  the  Journal  Company  lowers 
its  eyes  and  tilts  its  head  in  innocence  and  attempts  to  divert  the  real  issue. 

I  have  sent  sealed  letters  to  communicators  in  the  city,  state,  and  nation  pre- 
dicting the  Journal's  techniques  as  we  move  against  them.  And  one  by  one  the 
Journal  is  using  the  techniques. 

We  live  in  changing  times.  The  Journal  Company  has  been  a  constant  advocate 
of  change  for  others.  There  ha  re  been  changes  in  government.  There  have  been 
changes  in  our  colleges,  even  in  the  churches. 

The  only  institution  which  seeks  to  avoid  change  in  the  midst  of  change  is  the 
Journal  monopoly. 

When  will  it  point  its  soiled  fingers  at  itself  for  a  change?  When  will  that 
reform  begin  in  the  interest  of  this  great  city? 

Good  night,  Ladies  and  Gentlemen  of  Milwaukee. 

Mayor  Henry  Maier's  Telecast  :  The  Hidden  Issue  :  The  Fight  Against  the 
Journal  Monopoly,  7  :30  P.M.,  Wednesday.  April  30,  1969,  WISN-TV,  Chan- 
nel 12 

My  fellow  citizens :  Nearly  200  years  ago,  the  Fathers  of  our  country  founded 
a  democratic  republic  so  that  public  policy  rests  ultimately  with  every  citizen. 

Obviously,  the  quality  of  basic  public  decisions  depends  entirely  on  how  well 
informed  the  citizen  is. 


24 

To  insure  that  our  citizens  are  well  informed,  our  Constitution  guarantees  free- 
dom of  speech  and  freedom  of  the  press. 

Competition  of  ideas  and  opinions  is  essential  to  making  democratic  decisions. 
There  is  no  place  for  dictatorial  suppression. 

Our  declared  state  and  national  policy  opposes  business  monopoly.  When  that 
monopoly  is  engaged  in  shaping  public  opinion,  the  evils  of  the  monopoly  are 
compounded. 

This  is  why  I  have  called  for  state  and  federal  anti-trust  action  against  the 
Journal  Company  press  monopoly  in  Milwaukee. 

Without  a  free,  open  and  competitive  press  in  our  community,  there  is  no 
competition  of  ideas  or  opinions,  no  testing  of  truth  and,  therefore,  no  freedom 
of  information  to  make  our  democratic  system  work. 

Here  is  what  Federal  District  Judge  Myron  Gordon  said  about  the  situation : 

Voice.  "You  now  read  the  news  the  Journal  Company  chooses  to  print;  you 
now  read  the  advertisements  it  chooses  to  run.  Advertisers  now  pay  the  rate  it 
chooses  to  charge. 

"Without  competition  (or  even  the  threat  of  competition,)  it  is  an  absolute 
monarch.  It  represents  a  shocking  hazard  to  our  free  society." 

Those  were  the  words  of  Federal  Judge  Myron  Gordon. 

State  Supreme  Court  Justice  Robert  Hansen  had  this  to  say  : 

Voice.  "A  person  or  corporation  who  owns  a  great,  or  two  great  newspapers  in 
a  major  city,  has  a  lot  of  power.  A  persons  who  owns  and  operates  the  largest 
television  station  in  a  great  metropolitan  community  has  a  lot  of  power.  A  person 
or  corporation  who  operates  the  largest  radio — FM  or  AM  station — has  a  lot  of 
power.  And  I  submit  to  you  that  the  person  or  the  corporation  who  owns  all  three 
has  too  much  power.  The  idea  of  the  conglomerate  is  dangerously  applied  in  the 
opinion  influencing  area  of  American  lives." 

Those  were  the  words  of  State  Supreme  Court  Justice  Robert  Hansen. 

Today  in  Milwaukee  we  do  have  a  monopoly  press  which  controls  the  free 
expression  of  opinion  and  facts. 

Let  me  give  you  an  example. 

(Cue  to  clippings  of  Sentinel  stores  on  Abert  and  Maier  charges  against 
mayor  and  story  omitting  mayor's  reply. ) 

Here  are  two  newspaper  clippings.  The  one  on  the  left  contains  serious 
charges  against  me  made  by  the  publisher  and  the  chairman  of  the  board  of  the 
Journal  Company. 

The  one  on  the  right,  headlined,  "Statement  Answered  by  Maier,"  contains 
none  of  my  reply  to  their  charge.  The  four-page  letter  I  sent  in  reply  was  sup- 
pressed. 

Why  this  suppression? 

Point  six  of  the  Code  of  Ethics  of  the  American  Society  of  Newspaper  Editors 
says: 

( Cue  to  copy  of  code  of  ethics. ) 

Voice.  "A  newspaper  should  not  publish  unofficial  charges  affecting  reputation 
or  moral  character  without  opportunity  given  to  the  accused  to  be  heard  :  Right 
practice  demands  the  giving  of  such  opportunity  in  all  cases  of  serious  accusa- 
tions outside  of  judicial  proceedings." 

In  the  case  of  my  letter  answering  their  charges,  the  monopoly  ignored  the 
Code  of  Ethics  of  its  own  profession. 

They  exercised  freedom  of  speech  for  themselves,  but  denied  me  my  right. 

The  monopoly  charged  that  I  had  attempted  to  intimidate  the  Journal  Com- 
pany. 

My  answer  was:  In  what  way?  By  daring  to  point  out  their  own  unethical 
practices  of  the  past? 

They  further  charged  that  I  harassed  their  editorial  employees. 

My  answer  was :  Where  and  when? 

Was  the  harassment  they  charged — without  specifics — like  the  kind  of  harass- 
ment they  practiced  when  they  published  photographs  of  my  home  during  a  period 
of  clear  and  present  danger?  Or  when  an  aircraft  was  sent  to  buzz  the  home 
of  my  aged  parents  to  photograph  their  property. 

I  again  demanded  that  the  publishers  prove  their  charges  and  make  a  full 
disclosure  to  the  public.  The  public  has  a  right  to  know.  As  they  stand,  the 
charges  are  unsubstantiated,  unproved,  and  vicious.  They  smack  of  McCarthyism. 

The  Journal  executives  further  charged  that  I  threatened  to  destroy  the- 
Journal  Company. 
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Does  the  Journal  Company  consider  a  call  for  competition  a  call  for 
destruction? 

The  Journalistic  Code  of  Ethics  also  states : 

( Cue  to  second  portion  of  Code. ) 
Voice.  "It  is  the  privilege,  as  it  is  the  duty,  of  a  newspaper  to  make  prompt 
and  complete  corrections  of  its  mistakes  of  fact  or  opinion,   whatever  their 
origin." 

What  is  the  case  with  the  Journal  monopoly? 

My  office  has  issued  dozens  of  press  corrections  of  the  monopoly's  errors,  mis- 
statements of  fact,  and  downright  distortions. 

Once  the  monopoly  actually  did  make  a  correction — after  I  called  a  general 
news  conference  and  for  the  first  time  took  the  matter  personally  to  all  media 
to  set  the  record  straight.  You  may  recall  it.  According  to  the  monopoly  I  was 
in  Washington  plotting  evil  things  when,  actually  I  was  in  Milwaukee  on  that 
occasion  of  my  wife's  birthday. 

This  isn't  just  a  question  of  slanting  or  suppressing  news  about  a  Mayor.  It 
is  a  question  of  denying  the  citizen  information  he  needs.  It  is  a  question  of 
conflict  building.  And  over  the  years  the  monopoly  has  cost  Milwaukee  millions. 
And  if  it  costs  Milwaukee  it  costs  the  entire  state — just  as  the  curfew  of  1967 
cost  the  entire  state. 

Let  us  take  the  period  leading  up  to  the  1967  civil  disorders. 
Tensions  were  running  high  all  across  the  country. 

( Pan  to  Aukof er  story. ) 
Here  is  a  story  comparing  Milwaukee  with  Detroit.  It  appeared  on  the  front 
page  just  hours  before  our  city  felt  the  first  shock  wave  of  a  civil  disorder. 
It  came  a  week  after  Detroit's  major  riot. 

It  was  as  if  the  Journal  establishment  was  telegraphing:  "Look  fellows,  we're 
just  like  Detroit.  Detroit  is  on  fire.  What's  the  matter  with  us?" 

Reckless  reporting  in  a  time  of  great  sensitivity?  Yes.  For  one  thing,  Mil- 
waukee is  not  just  like  Detroit. 

Did  the  Journal  Company  suffer?  It  did  not. 
Others  in  the  city  bore  the  brunt  of  the  buck  shot. 

And,  all  the  time,  the  Journal  grows  richer  while  the  city  grows  poorer  in 
lost  opportunities.  For  this  monopoly  disarrays  our  priorities,  impairs  the  prog- 
ress of  our  excellent  operation  bootstrap,  it  emphasizes  the  negative,  and  sabo- 
tages our  Crusade  for  Resources.  It  continuously  rocks  our  potential  of  stability 
which  would  give  us  great  economic  advantage. 

Take  the  case  of  the  central-city -only  open  housing  crusade  by  the  Journal. 

This  city  had  many  alternatives  after  our  civil  disorder  in  1967. 

We  could  have  focused  our  effort  to  force  exempt  elements  of  our  society 

to  get  into  the  act,  to  pay  their  fair  share  of  the  cost  of  the  central  city  burden. 

We  tried  to  focus  on  metropolitan  and  state  support  for  programs  to  attack 

our  root  problems — such  as  the  programs  hammered  out  in  meetings  with  the 

black  clergy  and  others,  or  a  similar  program  of  civil  rights  groups  united  in 

an  organization  called  Common  View. 

Instead,  the  monopoly — with  premeditation  and  deliberate  choice — decided 
our  attention  must  be  focused  on  one  issue  and  one  issue  alone — central  city 
only  open  housing. 

At  a  minimum,  alternative  issues  should  have  been  metropolitan  open  housing 
and  the  elimination  of  exclusionary  housing  practices  which  bar  the  poor  from 
our  landed  or  wealthy  suburbs. 
Not  only  your  mayor  said  this. 
The  Kerner  Commission  report  said  this. 
The  Douglas  Commission  report  said  this. 
The  Kaiser  Commission  report  said  this. 

Rut  the  monopoly  said  in  effect :  Confine  the  shock  to  the  central  city.  Keep 
the  city  divided.  Pit  the  relatively  underprivileged  against  the  relatively  under- 
privileged. 

Milwaukee's  moment  of  opportunity  was  lost  as  the  monopoly  let  the  governor, 
the  state  government,  and  the  suburbs  off  the  hook. 

The  Journal  monopoly  set  our  agenda.  The  central  city  was  spotlighted  while 
attention  was  distracted  from  obtaining  real  progress  on  our  root  problems. 

And  once  again  the  relatively  poor  had  to  absorb  the  shock  of  the  assault  of: 
this  wealthy  monopoly. 
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It  cost  us  millions  in  program  progress,  in  lost  development  opportunities  on 
a  broad  front,  and  in  lost  image.  In  direct  police  costs,  it  cost  us  a  million  just 
to  maintain  a  free  city  during  the  nearly  200  days  of  the  Journal-backed  Crusade 
for  central  city  only  open  housing. 

What  did  it  cost  the  Journal.  Nothing. 

In  fact,  at  the  end  of  1967,  the  Journal  monopoly  had  nearly  doubled  its  net 
worth  from  what  it  was  ten  years  before.  It  had  amassed  a  net  worth  of  nearly 
$30,000,000. 

But  what's  good  for  the  Journal  monopoly  is  not  necessarily  good  for  the 
City  of  Milwaukee. 

Typical  Journal  priorities  called  for  areawide  expressways,  but  not  area- 
wide  relocation  of  displaced  people.  A  typical  priority  advised  us  to  sell  our 
water  to  the  wealthy  suburbs  so  they  could  take  our  industry  and  our  rich  but 
not  our  poor. 

The  monopoly  has  never  crusaded  with  the  same  fervor  for  a  metropolitan 
approach  to  slums,  to  education  or  relocation  of  displaced  people. 

Information  is  power. 

The  Journal  establishment  has  more  power  than  any  elected  official. 

They  report  to  no  one. 

They  are  not  elected. 

Yet,  in  the  secret  councils  of  their  establishment,  they  decide  who  and  what 
should  be  given  prominence,  what  is  good  and  what  is  bad  for  Milwaukee. 

Until  very  recently,  they  made  their  decisions  stick  by  inspiring  fear  in  many 
who  might  have  opposed  them,  but  these  shackles  have  to  be  broken  in  our  city. 

As  Justice  Hansen  said,  they  are  experts  in  the  art  of  harassment. 

When  a  newspaper  has  an  attitude  that  only  conflict  is  news,  encourages  people 
to  make  conflict  statements  as  the  best  way — perhaps  the  only  way — to  get 
attention. 

It  promotes  cross  statements  and  counter-statements  and  the  uproar  begins. 
There  are  hundreds  of  examples. 

In  the  interest  of  conflict  building,  sometimes  the  monopoly  turns  a  soft  line 
of  type  into  a  hard  line  of  type. 

A  classic  example  of  this  occurred  after  the  death  of  Dr.  Martin  Luther  King. 
Junior,  last  year — a  time  when  125  cities  blew  up. 

While  I  was  attending  Dr.  King's  funeral  in  Atlanta,  I  was  interviewed  by 
a  reporter  for  the  Washington  Post — mostly  about  the  resource  needs  of  the 
cities.  Then  he  asked  me  my  reaction  to  what  Father  Groppi  was  saying  about 
Milwaukee  in  speeches  around  the  country. 

I  will  always  answer  questions  about  this  city  and  I  will  always  defend  this 
city. 

I  was  quite  frank  about  it.  And  the  Washington  Post  reporter  quoted  me  as 
saying,  "Father  Groppi  lies  in  every  speech  he  makes." 

But  he  added — and  again  I  quote — "The  Mayor's  words  read  stronger  than 
he  sounded.  He  is  a  friendly  man." 

The  Milwaukee  Journal,  when  it  lifted  the  story  from  the  Washington  Post — 
dropped  those  two  sentences :  "The  Mayor's  words  read  stronger  than  he 
sounded.  He  is  a  friendly  man." 

The  monopoly  made  it  appear  as  though  the  story  was  'being  used  exactly  as 
written  by  the  Washington  Post  by  crediting  the  story  to  the  Washington  Post 
News  Service.  No  one  was  to  know  the  change  was  made  by  the  monopoly's  own 
news  managers. 

My  office  issued  press  corrections  showing  the  two  stories— the  One  that  act- 
ually appeared  in  the  Washington  Post  and  the  one  the  monopoly  wanted  people 
to  believe  appeared  in  the  Washington  Post — hut  the  Journal  Company  made  no 
correction. 

This  is  just  one  example  out  of  dozens  in  which  the  monopoly  has  refused  to 
correct  its  own  errors. 

This  sort  of  thing  might  have  been  tolerable  in  a  less  sensitive  urban  age, 
or  with  matters  of  political  trivia. 

But  it  is  not  endurable  in  the  sensitive  atmosphere  of  today's  city,  when 
there  are  dangers  of  building  great  divisions. 

This  is  why  my  office  has  been  forced  to  issue  press  corrections — <so  that  the 
other  media  will  not  pick  up  the  monopoly's  distortions  and  compound  our 
difficulties  in  these  very  sensitive  times. 
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The  Washington  Post  reporter,  one  of  the  nation's  leading  civil  rights  re- 
porters, accepted  the  spirit  of  my  defense,  as  well  as  its  tone,  and  reported  it 
accurately.  Not  so  the  Journal  monopoly. 

On  my  last  full  telecast,  sixteen  mouths  ago,  I  said  that  the  Journal  monopoly 
thrived  on  building  conflict  in  our  city. 

At  the  same  time,  the  city's  priorities  have  often  been  lost  in  conflict  or  buried 
in  obscurity. 

The  history  of  conflict  building  goes  on.  And  each  time  the  monopoly  reacts 
to  cover  up  the  practice  when  it  is  accused. 

Some  of  you  may  recall  that  on  Sunday,  March  9th,  I  asked  you  to  save  that 
day's  paper. 

I  particularly  single  out  at  this  time  an  article  entitled:  "Maier  Jabs  Press 
Almost  Every  Year."  Obviously  designed  to  needle,  the  story  said  the  Mayor 
does  "his  thing"  with  the  press  as  the  croc-uses  pop  out  each  spring. 

I  asked  you  to  save  it  because  it  made  a  very  significant  point. 

The  article  said :  "If  the  history  of  his  nine  years  as  mayor  can  be  trusted,  it 
can  be  predicted  that  his  current  attack  on  the  press  won't  be  the  last.  The  rec- 
ord shows  that  he  usually  does  his  'thing'  with  the  press  once  a  year."  End  of 
quote. 

But  what  the  monopoly  did  not  say  is  why  the  Mayor  finds  it  necessary  to  chal- 
lenge the  monopoly  every  year. 

Why? 

The  reasons  which  the  monopoly  has  never  printed  are  these  : 

Because  for  two  long  years  the  monopoly  promised  an  atomic  bomb  or  crime 
in  a  John  Doe  investigation  that  fizzled  like  an  old  Fourth  of  July  fire  cracker, 
but  nevertheless  wreaked  havoc  with  the  morale  of  hundreds  of  honest  policemen, 
and  smashingly  bruised  the  national  image  of  this  basically  honest  city.  I  called 
for  a  halt  to  the  fiasco. 

Because  for  two  years  the  monopoly  embroiled  the  Social  Development  Com- 
mission— without  adequate  coverage  of  the  reasons  for  its  existence — in  so  much 
synthetic  controversy  that  it  was  side-tracked  from  its  original  purpose  of  coor- 
dinating an  attack  on  social  problems. 

Because  in  the  aftermath  of  a  civil  disorder,  when  a  plan  of  action  at  all  levels 
of  government  was  proposed,  the  monopoly  chose  to  bury  it  while  it  backed  the 
one-variable  issue  of  central  city-only  open  housing. 

And  now — I  have  again  challenged  the  monopoly  because  it  has  surrounded 
the  Model  Cities  effort  in  synthetic  conflict.  This  will  be  a  subject  of  Part  Two 
of  this  telecast  on  Thursday,  May  8th.  at  9 :30  P.M..  on  Channel  6.  v 

But  let  me  give  you  some  more  examples  of  this  attitude  which  is  so  sympto- 
matic of  what  is  wrong  with  urban  America.  Over-simplification,  one  dimensional 
thinking  on  the  problems  of  the  city. 

When  the  Kerner  Commission  report  came  out,  the  monopoly  focused  only  on 
"white  racism." 

Little  or  nothing  was  said  by  the  Journal  suburban-based  editors  about  the 
warning  in  the  report  of  the  dangerously,  disastrous  drift  toward  an  apartheid 
society — a  wall  between  the  central  city  poor  and  the  suburban  well-to-do. 

What  has  the  Journal  monopoly  done  to  back  the  recommendations  of  the 
Kerner  Commission  and  the  Douglas  Commission  for  metropolitan-wide  low 
income  housing  and  an  end  to  exclusionary  zoning  practices  in  suburban  areas? 
An  editorial?  A  covering  line  or  two? 

Where  is  the  crusade  of  the  proportions  of  central  city  only  open  housing? 
What  monopoly  editor  has  backed  a  crusade  for  low  income  housing  in  his 
home  town  of  Elm  Grove  or  Fox  Point  or  Bayside  ? 

There  have  been  ample  opportunities.  Again  I  issue  the  challenge  and  again 
they  will  probably  not  print  it. 

Has  the  monopoly  even  mentoned  the  Kaiser  Commission  report,  with  its  rec- 
ommendations that  the  federal  government  be  given  authority  to  pre-empt  local 
zoning  control  to  allow  more  widespread  low  and  moderate  income  housing? 

The  monopoly,  of  course,  will  say  that  it  has  supported  help  for  the  City  of 
Milwaukee. 

But  it  has  always  been  a  ease  of  too  little  and  too  late. 

Too  little — a  molehill  of  support  compared  to  a  mountain  of  the  negative. 

Too  late  to  head  off  the  problems  which  developed  while  the  monopoly  put  its 
head  in  the  sand. 
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This  was  the  case  with  the  monopoly's  failure  to  indict  the  fiscal  policies  of 
Governor  Knowles  until  after  the  election,  until  after  it  endorsed  him  for  re- 
election. 

If  the  Journal  monopoly  is  going  to  continue  to  superimpose  its  will  on  the 
problems  at  hand,  and  to  build  synthetic  conflict  and  to  disarray  and  make  life- 
less the  whole  broad  front  of  other  priorities,  then  our  city  will  continue  to  pay 
a  great  price. 

It's  like  trying  to  fix  up  an  old  house  and  finding  that  every  time  you  start, 
someone  floods  your  basement. 

So,  while  you  take  care  of  the  flooding,  you  don't  have  time  to  plant  the  grass 
or  paint  the  kitchen,  or  fix  a  leaky  faucet. 

Well,  the  monopoly  has  been  flooding  the  basement  of  our  municipal  well  being 
for  decades.  The  monopoly  has  cost  the  central  city  of  Milwaukee  millions  by  this 
flooding. 

In  my  broadcast  sixteen  months  ago,  I  said  that  our  first  priority  must  be  to 
get  the  resources  we  need  to  build  the  great  city — to  fix  up  our  house. 

But  in  order  to  realize  this  priority,  we  must  have  another  priority.  We  must 
cut  down  on  the  time  it  takes  to  fight  the  floods. 

A  top  priority  must  be  to  promote  a  free,  open  and  competitive  press  in 
Milwaukee. 

People  ask:  Why  does  the  monopoly  keep  up  this  policy?  Does  it  further  the 
monopoly's  self-interest. 

Well,  it  is  obvious  that  it  hasn't  hurt  the  self-interest  of  this  30-million  dol- 
lar monopoly.  The  Journal  Company  has  grown  richer  as  the  city  has  paid  the 
price. 

People  ask  :  Why  can't  we  just  ignore  the  situation?  A  virus  of  misinformation 
cannot  be  ignored.  An  epidemic  of  misinformation  paralyzes  the  democratic 
process. 

My  criticism  is  not  concerned  with  personal  feelings,  as  the  Journal  Company 
would  have  you  believe,  nor  the  daily  trivia  of  the  news,  nor  their  false  carica- 
tures, nor  simply  a  matter  of  their  adjectives.  Rather,  it  relates  to  accurate  in- 
formations, the  basis  of  Democratic  decision.  It  relates  to  our  city's  welfare,  our 
progress,  the  order  of  our  public  priorities.  It  runs  to  the  very  life-line  of  our 
community  existence. 

When  we  succeed  in  breaking  the  hold  of  this  monopoly  on  the  city — 

When  it  can  no  longer  feed  unchallenged  as  a  monopolistic  news  scavenger  on 
the  plight  of  the  central  city — 

When  the  central  City  of  Milwaukee  can  adhere  to  a  basic  set  of  priorities  with- 
out the  monopoly  flooding  the  basement — 

When  we  have  done  this,  then  we  shall  be  able  to  move  more  successfully 
towards  a  metropolitan  sharing  of  the  proper  cost-load — 

We  will  be  better  able  to  move  toward  having  a  metropolitan  sharing  of  the 
social  problems  in  the  central  city — - 

Toward  restructuring  government  for  greater  efficiency — 

Toward  calmly  obtaining  the  resources  to  relieve  our  overloaded  property  tax— 

And  to  rebuild  our  city  where  necessary. 

But  as  long  as  this  community  has  its  attention  focused  only  as  this  monopoly 
chooses  to  focus  it — 

As  long  as  we  are  engrossed  in  the  conflict  it  builds — 

Then  this  city  will  pay  the  price  as  the  monopoly  grows  richer — 

And  so,  in  the  interest  of  the  City  of  Milwaukee,  and  in  the  long  range  interest 
of  the  metropolitan  area  and  the  entire  state,  it  seems  abundantly  clear  to  me 
that,  we  must  break  up  the  monopoly  to  open  the  way  for  a  free  and  competitive 
press. 

This  effort  will  be  our  top  priority  all  the  while  the  Journa.1  Company  pretends 
its  innocence  and  attempts  to  divert  the  real  issue. 

We  live  in  changing  times.  The  Journal  Company  has  been  a  constant  advocate 
of  change  for  others.  There  have  been  changes  in  government.  There  have  been 
changes  in  our  colleges  even  in  the  churches. 

The  only  institution  which  seeks  to  avoid  change  in  the  midst  of  change  is 
the  Journal  monopoly. 

When  will  it  point  its  soiled  fingers  at  itse.lf  for  a  change. 

When  will  that  reform  begin  in  the  interest  of  this  great  city? 

Thank  you. 

Senator  Hart.  Our  next  witness  is  Mr.  Bruce  Brugmann  of  the 
San  Francisco  Bay  Guardian. 
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STATEMENT  OF  BRUCE  B.  BRUGMANN,  FOUNDER,  EDITOR,  AND 
PUBLISHER  OF  THE  SAN  FRANCISCO  BAY  GUARDIAN 

Senator  Hart.  You  may  proceed,  sir. 

Mr.  Brtjgmann.  My  name  is  Bruce  B.  Brugmann.  I  am  the  founder, 
editor  and  publisher  of  The  San  Francisco  Bay  Guardian  newspaper 
in  San  Francisco,  Calif.  I  also  teach  courses  in  news  writing-  and 
investigative  reporting  in  the  University  of  California  Graduate 
School  of  Journalism,  Berkeley,  and  in  the  Journalism  Department  at 
California  State  College,  Hay  ward,  Calif. 

My  statement  today  is  based  upon  nearly  20  continuous  years  in 
the  newspaper  business,  starting  as  a  columnist  at  age  14  on  the  Lyon 
County  Reporter  in  my  hometown  of  Rock  Rapids,  Iowa.  I  also  have 
served  on  almost  every  kind  of  monopoly  paper — a  college  monopoly 
with  the  Daily  Nebraskan  at  the  University  of  Nebraska,  Lincoln; 
a  joint  agency  monopoly  with  the  Lincoln  Star  and  Lincoln  Journal ; 
a  military  monopoly  newspaper  with  Stars  and  Stripes  in  the  Far 
East;  a  single  ownership  monopoly  of  the  city's  two  major  dailies 
with  the  Milwaukee  Journal  and  the  Milwaukee  Sentinel ;  and  I  know 
very  well  the  situation  that  Mayor  Maier  just  spoke  of,  and  a  sub- 
urban monopoly  with  the  Redwood  City  Tribune,  of  Redwood  City, 
Calif.,  which,  with  the  Palo  Alto  Times  and  the  Burlingame  Advance- 
Star,  form  a  near  monopoly  chain  in  the  deep  Peninsula  south  of 
San  Francisco. 

I  have  the  past  3  years  with  the  Guardian  "competed"  against  one 
of  the  most  powerful  communications  monopolies  in  the  nation — 
the  San  Francisco  Examiner/Chronicle/KROX/KRON-TV/KROX- 
FM/CATV  Chronicle,  with  interests  in  Ortega  Investment  Co.,  family 
interests  in  the  Hibernia  Bank  and  Hearst  interests  throughout  Cali- 
fornia, throughout  the  United  States,  and  throughout  the  world.  I  call 
this  complex  Superchron. 

I  am  not  coming  to  you  for  a  subsidy.  I  have  a  struggling  news- 
paper, but  I  have  no  intents  and  purposes  of  getting  anything  finan- 
cial from  any  government,  whether  it  is  the  city  government,  the 
State  government,  or  the  U.S.  Government. 

It  is  because  of  Superchron's  monopoly,  which  has  brought  San 
Francisco  journalism  in  4  years  to  the  final  stages  of  arteriosclerosis, 
that  I  decided  to  found  The  Guardian  as  an  independent  publishing 
force  and  make  it  a  paper  that  would,  as  the  slogan  on  our  masthead 
puts  it,  "Print  TheNews  And  Raise  Hell." 

The  statement  of  intent  put  it  this  way  in  our  prospectus : 

A  good  metropolitan  weekly,  starting  small,  but  speaking  with  integrity,  can 
soon  have  influence  in  inverse  proportion  to  its  size.  There  is  nothing  stronger 
in  journalism  than  the  force  of  a  good  example. 

We  concluded  in  our  prospectus : 

The  Guardian  can  succeed,  despite  the  galloping  contraction  of  the  press  in 
San  Francisco,  because  there  are  many  of  us  who  still  feel  that  the  newspaper 
business  is  a  trade  worth  fighting  for.  That  is  what  this  newspaper  is  all  about. 

Let  me  make  no  bones  about  my  considered  convictions  on  the  Fail- 
ing Newspaper  Act,  now  coated  and  lathered  and  tufted  to  read  the 
Newspaper  Preservation  Act.  Gene  Cervi,  of  Cervi's  Journal  in  Den- 
ver, aptly  characterized  this  same  bill  to  your  subcommittee  2  years 
ago  as  the  bill  for  millionaire  cry-baby  publishers. 
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Now,  in  June  of  1969,  I  call  it  the  bill  for  cry-baby  millionaire 
lawbreakers.  I  repeat,  for  cry-baby  millionaire  lawbreakers  and,  in 
the  case  of  the  San  Francisco  Chronicle,  for  cry-baby  millionaire 
lawbreakers  who  have  compounded  their  unlawful  behavior  by  using 
private  dicks  to  harass,  intimidate,  and  coerce  government  witnesses — 
another  Federal  crime,  subject  to  5  years  in  jail  and  $5,000  in  fines — 
in  its  nasty  fight  to  keep  its  television  station  and  its  illegal  commu- 
nications monopoly  grip  in  San  Francisco. 

This  is  the  Ealph  Nader  story  of  news  and  communications.  It  is 
a  major  national  story.  But  Superchron's  monopoly  is  so  powerful 
and  pervasive  in  San  Francisco,  and  with  the  two  wire  services  send- 
ing the  news  out  of  San  Francisco,  the  only  readers  of  the  Guardian 
and  Variety  magazine  know  what  happened. 

I  might  point  out  that  these  are  two  of  the  "independent  voices'' 
you  are  talking  about  in  connection  with  this  bill.  Nobody  else  in 
San  Francisco  to  my  knowledge  has  dared  to  touch  it.  This  in  micro- 
cosm is  the  most  current  and  compelling  evidence  I  can  provide  of  the 
impregnable  power  of  the  agency  monopoly  and  the  danger  in  per- 
petuating it  forever  as  the  Baron  on  the  Crag,  a  privately  owned 
public  utility  that  would  be  exempt  from  public  regulation. 

Just  a  little  background,  and  I  think  it  is  important  because  the 
U.S.  Supreme  Court  on  March  10,  1969,  declared  illegal  the  joint 
agency  newspaper  monopoly  used  by  the  Citizen  and  the  Star  in 
Tucson — the  same  type  of  agreement  used  by  the  Hearst  and  de  Young 
heirs  in  San  Francisco,  by  Pulitzer  and  Newhouse  in  St.  Louis,  by 
Scripps-Howard  in  Albuquerque  and  El  Paso,  Newhouse  and  Scripps- 
Howard  in  Birmingham,  Scripps-Howard  and  Paul  Block  in  Pitts- 
burgh, by  44  newspapers  in  22  cities. 

The  purpose  of  the  Tucson  agreement,  Justice  Douglas'  opinion 
said,  was  to  end  all  business  and  commercial  competition  between 
the  Citizen  and  the  Star  and  to  this  end  it  imposed  three  monopoly 
controls  to  fix  prices,  pool  profits,  and  control  markets.  "Thus,"  the 
opinion  held,  "competing  publishing  operations  were  foreclosed." 

That  is  the  important  point.  This  bill  would  not  nurture  competi- 
tion. It  would  foreclose  competition  forever  from  the  cities  to  which 
it  would  apply. 

The  Supreme  Court  affirmed  a  district  court's  finding  that  the 
Tucson  agreement  "in  purpose  and  effect  monopolized  the  only  news- 
paper business  in  Tucson  in  violation  of  section  2  of  the  Sherman 
Act."  Specifically,  on  the  monopoly  controls,  the  Supreme  Court  said  : 
(1)  Price-fixing  violations  "are  plain  beyond  perad venture  of  doubt" 
and  are  "illegal  per  se."  (2)  Pooling  of  profits  by  both  papers  on  an 
agreed-upon  ratio  "runs  afoul  of  the  Sherman  Act."  (3)  The  market 
control  agreement  prohibiting  the  two  papers  and  its  executives  from 
engaging  in  other  business  in  metropolitan  Tucson  "was  a  division  of 
fields  also  banned"  by  the  Sherman  Act. 

"The  joint  operating  agreement,"  the  opinion  concluded,  "exposed 
the  restraints  so  clearly  and  unambiguously  as  to  justify  the  rather 
rare  use  of  a  summary  judgment  in  the  antitrust  field." 

Our  cartoon  in  the  Guardian  put  all  this  more  graphically :  An  Old 
West  wanted  poster,  the  kind  we  used  to  see  in  the  post  offices  in  the 
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West,  with  a  drawing  of  the  lawbreaker,  Superchron,  reclining  amidst 
his  monopoly  bullion.  A  caption  says:  "Superchron,  Wanted,  Dead  or 
Alive,  for  illegal  price-fixing,  profit-pooling,  and  market  control." 

For  the  fact  of  the  matter  is  that  the  monopoly  publishers — and  I 
can  personally  attest,  as  a  competitive  publisher,  to  Examiner  and 
Chronicle  violations  in  San  Francisco — have  operated  for  years,  and 
in  Tucson  for  almost  three  decades,  as  if  this  bill  were  already  law. 

They  have  broken  the  antitrust  laws  thousands  of  times,  with  action- 
able wrongs,  in  a  way  that  has  become  an  established  industry  pattern 
in  joint  agency  and  single  ownership  cities  throughout  the  country. 
Significantly,  the  Examiner  and  the  Chronicle  say  that  the  price 
fixing,  profit  pooling,  and  market  division  in  their  secret  1964  merger 
agreement  "conforms  to  what  has  become  an  accepted  procedure  in 
the  newspaper  business  in  many  cities  throughout  the  United  States."1 

They  assumed  they  could  continue  breaking  the  law  with  impunity. 
(The  Justice  Department,  unfortunately  and  lamentably,  has  insti- 
tuted only  13  antitrust  actions  against  newspapers  in  its  history  and,  as 
a  typical  example  of  its  lovey-dovey  relationship  with  politically  pow- 
erful newspapers,  permitted  the  Examiner-Chronicle  to  merge  in  1965, 
even  though  it  had  filed  the  Tucson  antitrust  case  9  months  earlier 
and  had  an  excellent  chance  of  winning,  as  we  all  know.) 

Not  until  Tucson  did  the  monopoly  publishers  realize  this  immunity 
might  evaporate.  They  promptly  pumped  up  special  interest  legisla- 
tion and  went  for  the  entire  works;  amnesty,  immunity  from  prosecu- 
tion, monopoly  in  perpetuity,  the  legal  right  to  gun  down  what  few 
competitors  remain,  and.  as  the  maraschino  cherry  atop  this  double- 
decker  sundae,  anointment  as  the  preservers  and  saviors  of  the  news- 
paper business. 

If  you  plant  a  flower  on  University  of  California  property,  or  loose 
an  expletive  on  Vietnam,  the  cops  are  out  of  the  chutes  like  broncos. 
But  if  you  are  a  big  publisher  and  you  violate  antitrust  laws  for 
years  and  you  emasculate  your  competition  with  predatory  practices 
and  you  drive  hundreds  of  newspapers  out  of  business,  then  you  are 
treated  as  one  of  nature's  noblemen.  And  Senators  will  rise  like  doves 
on  the  floor  of  the  U.S.  Senate  to  proffer  them  billion-dollar  subsidies. 

The  strategic  point  is  that  we  don't  have  to  take  on  faith  or  on 
speculation  all  the  pip-pip  about  preserving  independent  editorial 
voices  and  all  the  rah-rah  about  saving  competition.  No.  No.  No.  We 
can  see  for  ourselves  that,  if  this  bill  has  all  these  paper-saving  and 
competition-producing  qualities  they  say  it  has,  then  the  newspaper 
business  wouldn't  be  a  sorry  mess  of  one-newspaper  towns  and 
absentee  ownerships. 

Monopoly  is  accelerating;  chain  ownership  is  accelerating.  And 
with  the  profits  from  chain  ownership  and  profits  from  monopoly, 
newspaper  publishers  have  invested  heavily  in  broadcasting  and  today 
hold  financial  interests  in  about  10  percent  of  the  AM,  14  percent  of 
the  FM,  and  30  percent  of  the  television  stations  in  the  United  States. 
And,  talking  as  we  are  about  Government  subsidies,  this  is  another 
Government  subsidy  to  much  of  the  newspaper  business.  Newspapers 
get  34  percent  of  television  revenues. 

Does  anyone  of  sound  mind  and  mien  think  these  trends  will  be 
halted  by  legalizing  the  processes  and  practices  that  in  large  part 
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produced  them  ?  Does  anyone  doubt  that,  instead,  these  trends  will  now 
become  universal,  inevitable,  and  irrevocable? 

San  Francisco  has  lived  in  involuntary  servitude  under  S.  1520 
monopoly  for  the  past  4  years — since  the  merger  in  1965  killed  one 
newspaper,  the  San  Francisco  News-Call  Bulletin,  and  merged,  like  a 
hen  with  a  fox,  the  San  Francisco  Examiner  and  the  San  Francisco 
Chronicle.  Let  me  do  some  deep-down-diving  and  some  mud-up- 
bringing for  you  on  the  specifics  and  the  realities  of  Superohron's 
joint"  agency  monopoly  in  San  Francisco. 

Let  me  emphasize  'straightaway  that  neither  the  Chronicle  nor 
Hearst,  owner  of  the  Examiner  and  the  old  News-Call,  bothered  to 
show  that  they  were  indeed  ''failing  newspapers"  before  they  were 
merged.  We  have  heard  a  lot  this  morning  and  in  other  hearings  about 
the  "failing  newspapers,  about  the  subsidies,  about  the  subsidies  we 
ought  to  give  these  newspapers,  and  I  emphasize,  as  a  publisher,  as  a 
liberal  Democrat,  as  the  son  and  grandson  of  successful  Iowa  phar- 
macists since  1902,  that  I  believe  in  the  free  enterprise  system  and  I 
believe  that  newspapers  ought  to  make  it  on  their  own  steam.  I  am 
going  to  make  it  on  my  own  without  a  Government  subsidy  and  I 
think  the  big  papers  ought  to  be  able  to  make  it  on  their  own  without 
Government  subsidies,  particularly  in  the  case  of  San  Francisco  when 
the  publishers  never  told  us,  never  gave  us  any  figures,  on  how  they 
concluded  amongst  themselves  that  they  were  indeed  failing  news- 
papers. They  didn't  produce  publicly  one  figure  or  one  profit-and-loss 
statement.  Or  show  they  had  no  other  buyers  or  try  to  find  anv  other 
buyers,  as  the  Tucson  case  held  they  are  required  to  do  under  existing 
antitrust  laws. 

They  didn't  produce  figures,  but  I  can  produce  material  which  shows 
the  gargantuan  wealth  of  these  "failing  publishers." 

For  example,  in  the  3  years  prior  to  the  1965  merge"  (an- 
nounced reason:  "hardship"),  the  Chronicle  Publishing  Co.  in  Teased 
its  earned  surplus  from  $9,265,800  in  1962  to  $14,588,150  in  Jul  v,  1965, 
just  60  days  before  the  merger.  That  is  a  crisp  total  of  more  than  $5 
million — after  dividends,  after  taxes  and  after  the  Chronicle  Pub- 
lishing Co.  television  subsidiary,  KROX  (by  admission  of  its  pub- 
lisher. Charles  de  Young  Thieriot,  in  testimony  before  the  subcom- 
mittee 2  years  ago)  had  plunged  huge  chunks  of  money  into  the 
Chronicle  in  its  competitive  newspaper  battle  with  Hearst. 

The  Chronicle's  earned  surplus  breakdown  shows  its  definition  of 
"hardship"  just  60  days  before  the  merger:  $7  million  in  cash,  of 
which  $4,600,000  was  cash  on  hand  and  $2,400,000  was  in  certificates 
of  deposit.  These  are  figures  from  Chronicle's  balance  sheet  on  file 
with  the  Federal  Communications  Commission. 

Significantly,  the  secret  1965  operating  agreement  between  the  two 
owners  said  nothing  about  Chronicle  losses,  just  that  Hearst  had 
"incurred  deficits."  And  what  about  poor  "ole"  Hearst  ?  Was  it  really 
in  trouble  and  about  to  go  down  for  the  third  time  ? 

The  Chronicle  put  its  best  face  toward  in  a  petition  to  the  FCC  on 
its  KRON  license  renewal  troubles :  "The  assets  of  the  Hearst  Corp. 
are  such  that  it  can  outspend  Chronicle  publishing  in  San  Francisco 
whenever  it  chooses:"  and,  after  the  Chronicle  enumerates  Hearst's 
nationwide  radio,  television,  and  newspaper  interests,  "The  Hearst 
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Corp.  is  far  more  powerful  in  both  the  newspaper  and  broadcast 
held  than  is  Chronicle  publishing." 

The  Chronicle's  petition  also  called  this  premerger  hurly-burly,  "a 
veritable  David  and  Goliath  affair  in  which  David  won  because  of 
his  superior  ability/'  Well,  let's  chuckle  first,  then  make  the  correc- 
tion. The  Chronicle  is  no  David.  It  is  an  enormously  powerful  com- 
munication conglomerate  as  I  outlined  earlier.  But  it  was  Goliath  ver- 
sus Goliath,  a  battle  between  two  vast  and  powerful  and  wealthy  con- 
glomerates, not  a  battle  between  two  city  papers.  Neither  Goliath  "lost"' 
because  the  two  conglomerates  decided  competition  was  nonsense,  bet- 
ter left  to  the  corporate  inferiors  like  the  San  Francisco  Bay  Guard- 
ian. There  was  more  money  to  be  made  by  merging,  and  then  levying 
tribute  on  the  peasantry. 

The  Chronicle  laments  in  its  petition  that  it  "is  really  being  criti- 
cized for  following  the  traditional  American  concept  of  free  and  com- 
petitive enterprise."  Let's  chuckle  again,  then  make  the  correction: 
This  is  the  point :  Superchron's  monopoly  position  and  profits  do  not 
flow  naturally  from  the  play  of  the  free  enterprise  system  we  read 
about  in  Examiner-Chronicle  editorials.  That  is  a  system  for  news- 
papers like  the  Guardian  to  make  their  way  under.  Xo.  It  comes  large- 
ly through  strategic  government  help:  (1)  through  a  Government 
franchise,  KROX,  which  gave  the  Chronicle  the  broadcast  profits  it 
used  to  force  Hearst  to  the  wall  competitively  and  destroy  newspaper 
competition  in  San  Francisco;  (2)  through  the  U.S.  Grovernment's 
refusal  to  prosecute  the  1965  merger — this  is  most  interesting — de- 
spite the  then-pending  Tucson  case;  and  (3)  through  S.  1520  to  vali- 
date the  merger  retroactively  and  foreclose  competition  forever  in 
San  Francisco. 

So  where  are  these  "failing  newspapers"  we  are  asked  to  succor 
and  pray  for?  Where  are  these  newspapers  that  swirl  toward  bank- 
ruptcy like  the  doomed  ship  in  Poe's  "The  Malestrom"  ? 

What  I  find  in  San  Francisco  are  "failing  publishers" — the  second 
generation  of  Hearsts  and  the  third  generation  de  Youngs  whose  blood 
runs  to  the  thickness,  say,  of  the  Pulitzer  sons  who  peddled  off  the 
newspaper,  the  Xew  York  World,  that  made  the  name  Pulitzer  syn- 
onymous with  great  journalism.  The  urge  to  merger  and  monopolize 
can  be  transmitted  biologically,  but  apparently  not  the  ability  to 
put  out  a  competitive  newspaper. 

It  is  one  thing  to  subsidize  "failing  publishers"  like  these.  It  is 
quite  another  to  subsidize  them  when  they  refuse  to  produce  publicly 
the  profit-and-loss  figures  (certified  by  audit,  which  the  Government 
can  independently  check)  that  would  show  whether  they  are  telling 
the  truth  whether  they  are  failing  newspapers  and  whether  they 
deserve  and  merit  Government  subsidies.  Don't  we  require  as  much 
of  the  woman  on  welfare  and  the  husband  on  unemployment  ? 

The  independent  audit  here  is  extremely  important.  I  only  have  to 
refer  to  some  of  the  materials  that  have  surfaced  before  your  subcom- 
mittee. Newspaper  conglomerates,  especially  Hearst  through  its  syn- 
dicates, subsidiaries  and  renting  operations,  often  fudge  accounting 
procedures  to  conveniently  show  staggering  losses.  For  example, 
to  help  justify  the  Los  Angeles  mergers  in  1962,  Hearst  fudged 
its  accounts  to  show  convenient  losses  for  its  Los  Angeles  Examiner, 
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the  sister  of  Hearst's  Examiner  in  San  Francisco.  Government 
auditors,  during  the  Celler  anti-monopoly  hearings  in  1963  were 
asked  to  examine  Hearst  records. 

They  found,  among  other  things,  and  again  this  is  testimony  in 
booklets  published  by  your  committee,  that  Hearst's  Examiner  re- 
corded a  loss  of  $2,037,000  from  1957  through  1961  while  the  paper 
should  have  showed  a  profit  of  $6,124,000  if  it  had  used— a  nice  Gov- 
ernment euphemism — "generally  accepted  accounting  procedures." 
For  1961  alone,  just  before  the  "hardship"  merger  of  Hearst's  two 
properties,  they  found  Examiner  profits  should  have  been  $1,210,000 
instead  of  losses  of  $1,551,000.  This  is  from  the  Failing  Newspaper  Act, 
part  5,  pages  2525-2528.  I  suggest  you  check  these  figures — before 
you  lead  us  in  further  caterwauling  for  these  publishers. 

The  point  is  that,  despite  paupers'  oaths  coming  like  machinegun 
bullets  at  us  from  all  directions,  the  testimony  before  this  subcom- 
mittee established,  and  I  think  established  beyond  any  doubt,  that 
most  newspapers  are  exceptionally  profitable,  that  monopoly  town 
newspapers  are  extremely  profitable,  and  that  newspapers  like 
Superchron  operated  on  a  joint  agency  basis  are  second  only  to 
the  drug  industry  in  piling  up  Andes  and  Himalayas  of  profits.  The 
big  profits  are  in  monopoly  and  joint  agencies  and  chains  and  cross- 
media  ownership,  not  in  competing  media,  and  that  is  why  these 
publishers  look  upon  competition  as  they  do  upon  Bolshevism.  There 
is  not  enough  money  to  be  made  in  competition. 

It  is  about  as  simple  as  that  as  far  as  these  publishers  are  concerned. 
But  it  is  tragic  for  the  rest  of  the  town,  the  part  of  the  town  I  talked 
about  in  San  Francisco  and  the  part  of  the  town  that  Mayor  Maier 
talked  about  from  Milwaukee,  when  the  competing  paper  is  aban- 
doned, killed,  or  merged  in  this  day  of  no  replacements. 

For  nobody — Mayor  Maier  in  Milwaukee,  the  city  council  in  Tuc- 
son, the  agricultural  implement  dealers  in  Des  Moines,  the  new  left 
in  Berkeley,  the  American  Independent  Party,  wherever  it  may  be — 
should  have  to  deal  with  only  one  city  editor  and  only  one  ad  manager 
and  one  circulation  manager  in  town.  Nor  should  citizens  anywhere 
in  larger  communities  have  to  rely  upon  the  whim  of  one  corporation 
or  one  person  for  the  information  and  news  they  need  to  govern  their 
communities  and  organize  their  lives.  The  stream  of  information 
should  run  deep  and  freely  and  within  easy  reach  of  everyone. 

Competitive  papers  don't  guarantee  delicately  balanced  coverage  or 
a  two-fisted  champion  for  every  point  of  view,  but  they  do  increase  the 
odds  and  give  everybody  some  choice  and  some  bargaining  leverage. 

Let  me  give  you  some  specific  examples  from  my  competitive  experi- 
ence of  how  S.  1520  monopoly  works  in  San  Francisco— in  a  word, 
arrogantly.  Most  of  my  examples  I  have  published  in  the  Guardian— 
I  will  put  the  pertinent  articles  in  the  record  and  refer  to  them. 

Almost  at  the  peak  of  its  monopoly  troubles  and  legal  difficulties  last 
fall,  Superchron  sent  its  agents  into  city  hall  in  a  brazen  attempt  to 
save  itself  hundreds  of  thousands  of  dollars  through  an  exemption 
from  the  city's  new  gross  receipts  tax.  Tax  exemptions,  especially  from 
local  gross  receipts  tax  are  quite  common  in  the  newspaper  industry. 
Superchron  lost  the  first  time  around,  six  to  five,  before  the  Board  of 
Supervisors,  then  tried  again,  and  got  as  far  as  Mayor  Alioto's 
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courageous  veto,  then  arrogantly  tried  the  third  time  but  couldn't  get 
the  mayor  to  budge. 

Superchron's  lobbying — I  think  anybody  in  political  office  will  un- 
derstand quickly — amounted  to  vicious  political  blackmail.  It  was  an 
open  secret  in  city  hall  that  Scott  Newhall,  the  Chronicle's  executive 
editor,  and  Dave  Nelson,  his  friend  and  political  hatchet  man,  were 
bullying  supervisors  with  a  simple  threat:  Xonsupport  in  the  next 
election.  And,  in  the  case  of  Supervisor  Jack  Ertola,  the  swing  vote, 
the  promise  of  support  if  and  when  he  runs  for  mayor.  The  second 
time  around  Ertola  swung  and  swung  fast,  and  the  Newhall/Nelson 
team  had  the  board  in  its  pocket. 

However,  Mayor  Alioto  was  made  of  sterner  stuff.  As  a  former  anti- 
trust attorney  of  national  reputation,  he  was  one  of  the  few  politicians 
in  political  office  who  well  understood  Superchron's  antitrust  trans- 
gressions and,  as  the  Democratic  candidate  in  the  last  mayorality  elec- 
tion, both  the  Examiner  and  Chronicle  had  slighted  him  regularly  in 
favor  of  their  endorsed  candidate,  Kepublican  Harold  Dobbs. 

A  few  days  after  he  vetoed  Superchron's  exemption,  the  story 
rocketed  into  the  inner  and  outer  circles  of  city  hall  that  the  Chronicle 
had  started  an  intensive  investigation  of  Alioto,  his  Italian  back- 
ground and  his  business  dealings.  Two  veteran  Chronicle  reporters, 
one  with  wide  contacts  in  local  and  State  Democratic  circles,  the  other 
with  extensive  police  and  FBI  contacts,  were  put  to  work  questioning 
Alioto's  associates  and  friends  about  any  alleged  connections  Alioto 
had  with  the  Mafia. 

Other  newspapers  and  representatives  of  the  national  media  heard 
about  the  Chronicle  investigation,  as  did  many  other  people  on  the 
inside  in  San  Francisco,  and  embarrassed  the  mayor's  office  with  per- 
sistent inquiries.  "How  do  you  do  anything  about  this?"  a  mayor's  aide 
complained  to  a  representative  of  a  national  magazine. 

Well,  when  you  are  in  the  political  position  of  mayor  of  San  ^Fran- 
cisco, you  can't  do  anything. 

Newhall,  I  am  reliably  informed,  then  told  Alioto  he  would  call  his 
reporters  off  the  story  if  Alioto  would  not  veto  the  tax  exemption  the 
third  time  around.  Alioto,  a  nationally  prominent  mayor,  was  con- 
sidering whether  to  enter  the  Senate  or  the  gubernatorial  race  and,  of 
course,  what  he  was  going  to  do  about  the  critical  factor  of  hometown 
newspaper  support  from  the  Examiner  and  the  Chronicle. 

I  can  report,  and  I  do  so  as  an  editor  who  has  been  much  more 
critical  of  Alioto  than  either  the  Examiner  or  Chronicle,  that  Alioto 
thus  far  has  refused  to  buckle  and  the  exemption  languishes  in  the 
Finance  Committee. 

It  was  a  dirty  episode  in  journalism  in  a  city  not  recognized  for 
the  elegance  of  its  news  values.  But  then  came  the  use  of  private  dicks 
by  Superchron  and  its  attempt  to  intimidate,  harass,  and  coerce  two 
Government  witnesses,  Al  Kihn  and  Mrs.  Blanche  Streeter.  Kihn,  a 
KKON  photographer  for  8  years,  challenged  the  renewal  of  KRON's 
3-year  license  on  the  basis  of  incendiary  material  he  had  collected  on 
tapes  and  in  a  6-year  KRON  diary. 

His  specific  and  detailed  charges,  one  of  the  most  remarkable  docu- 
ments in  FCC  and  broadcasting  history,  combined  with  those  of  Mrs. 
Streeter,  a  former  Chronicle  advertising  saleswoman  who  has  sued 
Superchron  on  antitrust  grounds,  prompted  the  FCC  to  withhold 
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renewing  KRON's  license  and  to  issue  one  of  the  toughest  specification 
orders  ever  in  setting  the  case  for  public  hearing  in  San  Francisco. 

The  stakes  were  big  and  KKON  and  the  Chronicle  were  willing  to 
try  what  General  Motors  did  when  it  hired  private  detectives  to  work 
on  Ralph  Nader  at  a  time  in  1966  when  the  young  crusader  was  going 
after  the  auto  makers  for  not  designing  safer  cars.  KRON/Chronicle 
put  private  detectives  to  work  on  Kihn  and  Mrs.  Streeter — and  I  can 
tell  you  they  did,  and  I  can  tell  you  with  certainty  that  they  did.  be- 
cause I  did  the  research,  I  linked  the  detectives  with  the  San  Francisco 
detective  firm  of  Neilsen  and  Green,  I  determined  that  Neilsen  and 
Green  handle  investigations  for  KRON/Chronicle  attorneys  Cooper, 
White  &  Cooper  in  San  Francisco,  and  I  determined  that  the  detectives 
were  in  fact  on  the  job  for  KRON/Chronicle. 

I  might  also  point  out  here  that  Kihn  now  has  problems  getting  a 
job  in  'the  television  business.  I  think  that  he  is  blacklisted  in  San 
Francisco  in  commercial  television  and  I  think  perhaps  he  might  be 
blacklisted  in  the  industry  at  large. 

Mrs.  Streeter  was  fired  under  very  mysterious  circumstances  which 
I  have  outlined  in  my  Guardian  story— I  will  make  it  a  matter  of 
record.  She  was  fired  from  her  job  with  the  Daily  Pacific  Builder, 
which  is  a  subsidiary  of  McGraw-Hill.  She  was  unable  for  many 
months  to  find  another  job  in  the  newspaper  business  and  advertising 
and  public  relations  and  any  related  fields  in  San  Francisco. 

I  am  now  very  proud  to*  say  that  she  is  working  for  me  as  my 
advertising  manager  on  the  Guardian.  I  find  that  she  is  very  good 
and  that  she  should  have  no  difficulty  getting  jobs  on  other  publica- 
tions or  in  any  other  related  fields  in  San  Francisco. 

I  would  like  to  place  the  story,  "The  Dicks  From  Superchon"  in  the 
record  and  also  my  editorial  the  "Arrogance  of  Monopoly,"  and  I 
would  like  to  quote  the  first  few  paragraphs  of  my  editorial  because 
it  makes  my  point  very  clear  in  the  Chronicle's  own  terms : 

When  General  Motors  was  caught  red  handed  trying  to  intimidate  auto  critic 
Ralph  Nader  with  private  dicks,  the  Chronicle  of  March  24,  1966,  ended  an 
editorial : 

"Senator  Ribicoff  closed  the  hearing  with  the  conclusion  that  'there's  too  much 
snooping  going  on  in  this  country.'  " 

And  the  Chronicle  editorial  concluded.  "In  this  conclusion  we  heartily  concur. 

"It  is  disconcerting  to  find,  just  three  years  later,  that  Superchron  is  up  to 
the  same  dirty  business  of  trying  to  'intimidate,  harass  and  coerce  two  govern- 
ment witnesses.'  "  (See  p.  49.) 

I  then  point  out  in  the  editorial  that  it  is  a  Federal  crime  to  intimi- 
date Government  witnesses,  with  a  maximum  prison  sentence  of  5  years 
and  $5,000  fine,  or  both. 

Not  one  fact  in  this  story  has  been  disputed  by  anybodv.  In  fact,  the 
most  universal  reaction  I  got  from  Chronicle  and  Examiner  em- 
ployees, many  of  whom  are  critical  of  my  paper,  was  not  disbelief  but 
shock,  embarrassment  and  a  general  feeling  of  "it  can't  happen  here." 

This  is  another  classic  case  of  Superchron  monopoly  arrogance. 
Even  more  significant,  with  respect  to  the  monopoly  implications  for 
S.  1520,  is  the  fact  that  the  story  is  now  widely  known  throughout 
the  city,  and  I  make  this  point  quite,  clear  because  we  are  talking 
about  preserving  independent  editorial  voices.  Yet  no  one  in  the  city 
of  San  Francisco,  television,  radio,  newspapers,  magazines,  besides 
the  Guardian  and  the  Variety  magazine  which  is  published  out  of 
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New  York  with  a  few  editions  distributed  in  San  Francisco,  has 
printed  or  broadcast  this  story.  No  one. 

I  took  this  story  in  this  paper  and  got  it  around  personally  to  all 
the  media  in  San  Francisco.  The  headline  is  very  clear,  "The  Dicks 
from  Superchron."  I  don't  know  how  you  can  be  plainer  than  that. 
The  page  one  subhead :  "Witnesses  shadowed.  Friends  and  relatives 
were  asked  personal,  intimidating  questions  in  pending  Government 
license  renewal  hearings  for  KRON-TV." 

It  was  handed  personally  to  the  heads  of  UPI  and  AP  in  San  Fran- 
cisco. I  got  it  around  to  the  magazines,  sent  it  to  all  the  major  editors 
in  San  Francisco,  the  TV  stations,  station  managers,  all  the  way  down 
to  assignment  editors  and  newscast  reporters.  It  has  yet  to  be  pub- 
lished or  broadcast  in  San  Francisco. 

I  mentioned  the  story  in  a  note  to  Examiner-Publisher  Charles 
Gould.  I  might  mention  the  reason  for  writing  Charles  Gould.  I  put 
a  $50  newsrack  in  front  of  the  Examiner.  It  was  placed  15  feet  from 
the  front  door  of  the  Examiner,  about  25  feet  from  a  desk  at  which 
the  Examiner  security  guard  sits.  At  least  one  guard  is  there  every 
hour,  24  hours  a  day.  Within  36  hours,  the  newspaper  rack  disappeared. 
So  I  was  in  touch  with  Mr.  Gould  about  finding  my  newsrack  and 
replacing  it.  But  in  my  note  I  pointed  out,  just  as  an  incidental 
point,  that  it  would  be  difficult  for  Superchron  to  maintain,  before 
this  subcommittee,  that  its  two  newspapers  were  editorially  inde- 
pendent if  the  Examiner  wouldn't  pick  up  a  story  of  this  national 
import  on  its  Chronicle  competitor.  No  answer  from  Gould,  and  as 
yet  no  stoiy  in  his  newspaper.  The  reason :  where  once  there  was  com- 
petition as  fierce  and  flamboyant  as  any  in  the  country,  there  now 
is  an  umbilical  cord  that  makes  for  peaceful  corporate  coexistence. 
All  we  have  to  do  is  compare  how  the  Examiner  ducked  the  Kihn  and 
Alioto  stories,  how  it  ducked,  for  example,  the  story  of  Alioto  and 
the  Chronicle's  lobbying  in  City  Hall  for  the  gross  receipts  tax  ex- 
emption, with  how  it  came  on  like  Gang  Busters  9  years  ago  when 
Scott  Newhall  sent  Chron's  outdoors  writer,  Bud  Boyd,  into  the 
wilderness  as  "The  Last  Man  on  Earth.'' 

I  would  like  to  make  this  saga  a  part  of  the  record  and  make  a 
quick  reference  to  the  story,  because  it  will  give  you  a  short  course  on 
metropolitan  journalism  in  San  Francisco. 

The  first  announcement  in  the  Chronicle,  page  1,  "How  Strong  Are 
Your  Instincts  for  Survival  ?  Could  An  Average  City  Dweller  Exist 
In  The  Wilderness  Tomorrow  With  Little  More  Than  His  Bare 
Hands?  Bud  Boyd,  41,  outdoors  writer  for  the  Chronicle,  acting  as 
the  sole  survivor  of  an  H-bomb  attack.  Boyd's  wife  and  three  children 
heading  for  wilderness." 

They  go  into  the  wilderness  and  have  three  or  four  people  as  At- 
torney General  Stanley  Mosk,  an  admiral  and  the  civil  defense  di- 
rector see  them  off  and  verify  their  having  no  food  or  equipment. 
Several  days  later  they  emerge  stories  on  their  adventures  of  survival 
in  the  wilderness,  from  which  I  will  just  read  to  you  a  headline  or  two. 

Page  1,  a  streamer  across  the  top,  "Last  Man's  Wife  Tells  Fears." 

Next  dav,  "Bovd  Children  Tell  Role,  Fears." 

The  next  day"  "Mayor  Says  Test  Vital  To  The  Nation.  Life  Or 
Death  Adventures  Of  National  Significance,  Says  San  Francisco  May- 


38 

or  George  Christopher,  Boyd  Tells  Why.  Perhaps  I  Can  Vindicate 
My  Generation  of  Americans." 

This  went  on  for  several  days  until — well,  they  had  a  "night  of 
terror''  in  the  bitter  cold,  were  hungry,  and  the  streamer  read,  "Our 
fight  for  survival  against  cold  and  exhaustion." 

On  it  went — until  the  Examiner  came  out  with  a  big  front  page 
story,  one  of  the  sensations  of  San  Francisco  journalism,  of  the  Boyd 
Camp  up  in  the  High  Sierras  wth  reports  from  "unassailable  sources'' 
right  at  the  height  of  the  Boyd  stories  that  the  family  had  left  camp, 
and  that  photos  showed  the  campsite  littered  with  kitchen  matches, 
shelving,  fresh  eggs,  empty  spaghetti  cans,  chipped  beef  containers, 
sugar  cans,  watermelon  rind,  Coke  bottles,  a  piece  of  soap  by  a  nearby 
stream,  so  much  toilet  tissue  that  some  had  been  used  to  start  a  fire,  a 
3-pound  test  line  for  fishing,  and  so  forth. 

The  Examiner  had  exposed  the  story  and  started  a  ding  dong  edi- 
torial battle.  The  Chronicle  sued  the  Examiner  and  the  Examiner 
countersued  the  Chronicle  and  Scott  Newhall  accused  the  Examiner 
of  indulging  in  "infantile  journalism."  Newhall  and  Boyd  went  on  the 
Chronicle's  TV  station,  KRON,  with  a  half  hour  report  to  the  people. 
Back  and  forth  it  went  for  weeks.  Then  the  News- Call  Bulletin,  the 
third  competitive  paper  came  out  with  a  marvelous  satire — the  sort 
of  thing  we  don't  see  nowadays,  with  the  headline  "So  Far  So 
Good;  Dr.  Livingsome,  I  presume."  Then  the  deck:  "Bold  News-Call 
Bulletin  writer  survives  with  bubble  and  blondes,"  by  Andrew  Kirk, 
"Lover  of  the  Good  Life."  The  dateline  on  the  story  is,  "at  the  edge  of 
the  greenbelt,  San  Francisco,  July  22."  The  story  begins :  "How  many 
men  have  asked  themselves  are  the  finer  things  of  life  really  necessary  ? 
Do  we  really  need  pretty  girls?  Could  one  dine  like  a  White  Russian 
at  Eastertide  in  surroundings  a  full  30-minute  ride  from  Union 
Square  ?  What  would  Diamond  Jim  Brady  have  done  during  a  short- 
age of  terrapin  soup  ?" 

Well,  Kirk's  city  editor  had  sent  him  to  Golden  Gate  Park  to  see 
how  long  he  could  last  under  these  conditions.  This  was  competitive 
journalism  in  San  Francisco  in  1960.  This  is  the  kind  of  thing  the 
Examiner,  if  it  didn't  have  this  umbilical  cord,  that  strangles,  would 
have  jumped  all  over  in  1969.  It  would  have  jumped  all  over  the  Kihn 
story.  It  would  have  jumped  all  over  the  Alioto  and  the  gross  receipts 
story  and  it  would  have  jumped  at  another  lusty  example  of  the  art 
and  mystery  of  San  Francisco  journalism.  Scott  Newhall  in  the  Re- 
public of  Anguilla  about  2  years  ago,  vintage  San  Frincisco  stuff, 
reported  only  by  the  Guardian  in  San  Francisco.  I'll  go  through  it  very 
quickly  because  it  is  quite  nutty.  It  was  straight  Newhall-on-the-rocks, 
with  a  sprig  of  Howard  Gossage  and  G.  M.  Feigen.  Newhall  and  a 
couple  of  public  relations  men  in  San  Francisco — Gossage  and 
Feigen — became  interested  in  the  Republic  of  Anguilla  and  in  boosting 
its  revolution.  According  to  the  New  York  Times  in  a  page  2  story 
of  August  28, 1967,  by  Henry  Giniger,  "A  group  of  prominent  advertis- 
ing executives  and  newspapermen  in  San  Francisco  has  been  promot- 
ing and  financing  independence  of  the  tiny  Caribbean  Island  of  An- 
guilla in  order  to  allow  an  economics  professor  at  the  Unversity  of 
Puerto  Rico  to  test  his  theories  on  the  virtue  of  smallness." 

This  was  about  the  intellectual  substance  of  this  whole  venture. 
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Newhall  and  company  put  a  good  deal  of  money  in  it,  $50,000  or  so,  used 
a  full  page  New  York  Times  ad  which  reached  San  Francisco  and 
the  Chronicle  because  Newhall  was  shoring  up  the  exchequer  of  the 
Republic  of  Anguilla  by  having  his  copy  boys  overprint  on  Chronicle 
presses  in  the  Chronicle  building,  some  of  his  private  coins,  Peruvian 
coins  and  Chilean  coins,  from  his  private  coin  collection.  These  coins 
were  overprinted  with  a  die  that  said  the  Republic  of  Anguilla  Liberty 
Dollar.  These  were  somehow  to  be  floated  into  the  Anguilla  economy 
to  shore  things  up  for  this  experiment  in  the  short  and  happy  life  in 
Anguilla. 

We  did  a  story,  headlined  "We  will  build  a  new  Anguilla,  cries  the 
Chronicle's  swashbuckling  editor",  and  we  had  a  story  on  Newhall 
and  we  printed  the  Anguillan  national  anthem,  titled  a  cartoon,  "music 
to  print  coins  by,"  and  showed  the  coins  coming  out  of  the  Chronicle 
printing  press.  I  talked  to  Scott  Newhall  about  his  do-it-yourself  mint 
and  asked  for  comment. 

After  he  talked  to  me  for  45  minutes,  he  said,  you  are  not  going  to 
print  this  story,  are  you  ?  I  said  I  sure  as  hell  am  going  to  print  this 
story.  He  said  he  would  put  me  out  of  business  if  I  printed  the  story, 
made  several  threats,  and  accused  me  of  getting  my  reporting  techni- 
ques from  a  school  of  journalism.  But  we  printed  the  story  in  the 
Guardian  and  it  was  a  sensation  in  San  Francisco.  Again,  it  wasn't 
printed  by  the  Examiner,  wasn't  picked  up  by  anybody  else  except  one 
TV  station.  I  really  don't  know  what  happened  to  the  Anguilla  liberty 
dollars,  but  I  do  know  the  operation  was  stopped  very  quickly  after 
the  Guardian  story. 

There  are  several  other  examples  pointing  to  editorial  independence, 
as  an  illusion,  between  the  two  agency  papers. 

Both' papers  have  long  been  soft  on  some  of  California's  sacred 
cows — the  Southern  Pacific  Railroad,  the  Pacific  Telephone  &  Tele- 
graph Co.,  the  Pacific  Gas  &  Electric  Co.,  other  utilities.  Example : 
The  San  Francisco  press,  led  by  the  Chronicle  and  Hearst,  helped 
P.G.  &  E.  defeat  bond  issues  that  would  have  saved  the  city  millions  of 
dollars  by  bringing  cheap  public  power  to  the  city  in  accord  with  the 
Raker  Act.  (The  Raker  Act  granted  San  Francisco  in  1913  an  un- 
precedented concession,  the  power  to  dam  a  beautiful  valley  (Hetch 
Hetchy)  in  a  beautiful  national  park  ( Yosemite)  for  the  city's  water 
supply.  The  condition :  that  the  city  produce  cheap  public  power,  that 
it  build  a  municipal  power  system  and  that  it  allow  absolutely  no 
resale  or  transfer  of  Hetch  Hetchv  power  to  private  utilities  such  as 
P.G.&E.) 

Instead,  the  newspapers  helped  P.G.  &  E.  demolish  the  power  pro- 
visions of  the  act  and  defy  Federal  courts,  the  U.S.  Supreme  Court 
and  Congress  for  decades  in  keeping  public  power  distribution  out  of 
San  Francisco.  Now:  Superchron  keeps  this  Raker  Act  scandal  out 
of  the  papers.  (See  Mar.  27,  1969,  Guardian.)  In  general,  the  Ex- 
aminer and  Chronicle  print,  little  that  would  disturb  the  feudal  prac- 
tices and  policies  of  California's  agricultural/business  complex.  Spe- 
cifically :  They  support  the  big  landowners  in  their  long,  long  fight  to 
get  out  from  under  the  160-acre  reclamation  law  and  to  reap  the  mo- 
nopoly benefits  of  federally  developed  water. 

We  don't  have  to  go  very  far  to  see  why.  Hearst,  as  the  testimony 
before  your  subcommittee  shows,  has  a  lot  of  land  and  "factories  in 
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the  field"  in  California — timberland  in  the  north,  cattle  and  ranches 
and  San  Simeon  in  the  south.  The  Chronicle  has  some  land  invest- 
ments and  Scott  Newhall  himself,  as  the  Chronicle's  executive  editor, 
is  also  very  wealthy  in  his  own  right.  His  family  is  the  Newhall  Land 
&  Farming  Co.  with  12  ranches  on  152,000  acres,  extensive  oil 
and  gas  revenues,  a  200-acre  planned  amusement  park  near  Los  An- 
geles and  a  planned  community  development  named  Valencia.  Total 
1969  revenues:  $25,340,909  (according  to  a  1969  bond  prospectus  in 
April,  which  I  would  like  to  put  in  the  record,  for  selling  768,212 
shares  of  common  stock  in  the  Newhall  Land  Co.). 

Another  significant  point:  Newhall  isn't  just  a  hired  hand  on  the 
Chronicle.  Again,  this  is  how  these  corporate  things  slush  back  and 
forth.  He  and  the  Chronicle  are  business  partners  in  a  lucrative  cable 
TV  system,  20  percent  Newhall,  80  percent  Chronicle,  which  services 
Concord  and  Clayton  Valley  in  the  East  Bay  near  a  2.000-acre  Newhall 
ranch.  The  system  had  10,000  connections  as  of  March  1. 

Again,  this  points  to  (and  I  can  produce  a  lot  more  examples,  but 
I  think  these  are  sufficient)  the  illusion  of  editorial  independence  be- 
tween two  papers  connected  with  this  kind  of  corporate  umbilical  cord. 

Now,  a  few  example  of  how  Superchron's  monopoly  arrogance  works 
commercially : 

1.  The  Chronicle  spends  thousands  to  tie  up  the  best  and  most  popu- 
lar syndicated  material — not  to  publish  much  of  it  (you  would  never 
know  by  what  it  publishes,  for  example,  that  it  gets  material  from  the 
Manchester  Guardian,  and  you  would  hardly  know  from  what  it  pub- 
lishes that  it  takes  the  New  York  Times  service),  but  to  keep  it  away 
from  all  afternoon  suburban  papers  in  the  Bay  Area  and  much  of 
northern  California.  The  Chronicle  pays  heavily  for  these  wide-rang- 
ing monopoly  rights,  to  keep  me,  to  keep  other  publishers,  to  keep 
those  of  us  who  compete,  from  getting  these  features.  Yet  the  Chronicle 
claims  it  needs  its  joint  contract  with  the  Examiner  (plus  city  tax  re- 
lief) to  survive.  I  have  got  the  list  of  features  and  syndicates  the 
Chronicle  has  tied  up  and  I  would  like  also  to  make  this  a  matter  of 
record. 

2.  Superchron  overcharges  the  city  and  county  of  San  Francisco  to 
print  public  legal  notices  and  in  so  doing  violates  the  city  charter's 
competitive  bid  provisions.  (A  $150,000  a  year  subsidy,  I  might  add,  we 
are  already  giving  Superchron.  Legal  notices  are  public  subsidies 
newspapers  lobbied  into  law  decades  ago.)  Since  the  merger  Super- 
chron employs  its  two-platoon  system  and  sends  in  the  Examiner  and 
Chronicle  with  these  ridiculous  kinds  of  "competitive"  bids:  1967 — the 
Examiner,  $0,433  per  agate  line;  Chronicle,  $0,422  per  agate  line,  a 
"competitive"  difference  of  11  mills.  1968 — the  Examiner,  $0.44  per 
agate  line;  the  Chronicle,  $0,443  per  agate  line,  a  "competitive"  dif- 
ference of  3  mills.  1969 — Examiner,  $0,460  per  agate  line ;  Chronicle, 
$0,466  per  agate  line,  a  "competitive"  difference  of  6  mills  That  is  about 
the  kind  of  "competitive"  difference  we  are  talking  about — 11  mills  and 
3  mills  and  6  mills 

The  charter  is  so  interpreted  through  Superchron  influence  that  only 
Superchron's  two  dailies  can  qualify  for  printing  legal  ads ;  so  inter- 
preted that  it  can  get  by  quietly  with  publishing  the  ads  in  only  14,000 
or  so  papers  that  go  out  of  the  city  and  into  Berkeley  and  into  the  deep 
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Peninsula,  not  to  the  houses  of  San  Francisco  residents  in  a  city  of 
800,000  people.  The  result — a  very  high  rate,  for  almost  no  circulation 
of  vital  city  information  such  as  the  annual  budget,  which  goes  in 
early  editions  to  people  in  Berkeley  and  people  in  Palo  Alto  but  not 
in  later  city  editions  to  the  people  in  San  Francsico  who  need  it. 

3.  Superchron,  by  its  low  rate  differential  and  attractive  milline 
rate,  and  this  is  where  it  kills  other  papers  like  the  Guardian,  virtually 
forces  advertisers  to  take  both  papers.  This  considerably  reduces  their 
ad  budgets  for  other  publications  and  advertising  outlets  and  in  large 
part  forced  out  of  business  this  spring  the  San  Francisco  Arganaut, 
an  established  shopper  with  200,000  circulation,  managed  by  an  estab- 
lished newspaper  publisher,  an  experienced  member  of  the  McClatchy 
family  who  run  the  Sacramento  Bee,  Modesto  Bee,  and  the  Fresno  Bee. 
In  classified,  the  double  or  nothing  argument  is  peculiarly  arbitrary 
for  advertisers  because,  if  you  insist  on  either  the  Examiner  or  Chroni- 
cle alone  to  advertise  your  litter  of  pups,  you  get  bounced  out  of  all 
classifications  (the  usual  reason  for  going  classified  in  the  first  place) 
and  become  segregated  in  a  section  at  the  very  end  of  the  classified 
section  on  the  very  last  page. 

I  have  two  items  showing  how  this  works  :  The  last  page  of  classified 
in  the  Examiner,  the  last  page  of  classified  in  the  Chronicle  in  which 
you  have  in  each  about  three  or  four  tiny  ads  way  down  at  the  bottom, 
out  of  the  classifications,  where  it  says,  in  small  heads,  "Examiner 
Classified/'  "Chronicle  Classified." 

The  damage  S.  1520  would  inflict  is  almost  impossible  for  me  or  any- 
one else  to  calculate.  In  contrast,  the  cold-blooded  assassination  of  the 
Xew  York  "World  in  1931  was  but  a  minor  tragedy.  The  World  had 
been  the  greatest  and  was,  at  its  death,  still  one  of  the  leading  news- 
papers in  the  United  States,  but  the  blood  ran  thin  in  the  heirs  of 
Joseph  Pulitzer  and  they  sold,  without  warning,  the  paper  their 
father  had  forbidden  them  ever  to  sell.  The  gall  and  callousness-  of  it 
all  shocked  a  generation  of  journalists. 

On  the  12th  floor  of  the  World  Building,  behind  the  city  editor's 
desk,  was  a  bronze  tablet  bought  by  members  of  the  World's  staff.  The 
tablet  was  paid  for  by  the  staff,  not  their  bosses,  as  a  former  World  em- 
ployee and  our  greatest  press  critic,  A.  J.  Liebling,  never  tired  of  point- 
ing out.  It  is  too  bad  Liebling  isn't  living  today  because  only  he  and 
H.  L.  Mencken  could  really  do  justice  to  your  bill. 

The  legend  read : 

In  memory  of  George  T.  Humes,  reporter  on  the  World,  mortally  injured  in  the 
Stamford  Railroad  Wreck.  He  Thought  First  Of  His  Paper  And  With  Indomitable 
Courage  Sent  The  News  Of  The  Disaster.  Born  April  12,  1878 ;  died  June  13,  1913. 

Liebling  said : 

The  contrast  of  his  loyalty  to  that  of  his  employers  had  an  influence  on  the 
mind  of  every  man  who  had  ever  worked  on  the  World.  The  end  of  the  World 
marked  the  beginning  of  realism  in  the  relation  of  American  newspaper  employees 
to  their  employers. 

The  employers  had  been  realistic  for  a  long  time.  It  took  the  abandonment  of 
an  "institution"  like  the  World  to  drive  the  lesson  home. 

Well,  the  public-be-damned,  newspaper-be-damned  attitude  em- 
bodied in  the  Newspaper  Preservation  Act  marks  the  beginning  of 
realism  in  the  relationship  of  the  American  public  to  its  monopoly 
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publishers.  The  publishers,  as  your  hearings  have  demonstrated  con- 
clusively, in  the  most  valuable  documents  that  have  ever  been  put  be- 
fore the  public  on  the  newspaper  business  and  on  the  communications 
business,  have  been  realistic  for  a  long,  long  time.  And  so  I  petition 
you,  as  the  elected  representatives  of  the  public,  to  be  realistic  on  its 
behalf.  Specifically,  I  petition  you  to  consider  your  real  constituency  in 
San  Francisco — the  hundreds  of  thousands  of  readers  and  advertisers 
and  businessmen  and  politicians  and  employees,  and  I  might  add,  em- 
ployees eating  their  hearts  out  to  begin  newspapering  again  on  a  real 
newspaper,  who  are  adversely  and  unfairly  put  upon  by  Superchron — 
and  not  the  handful  of  aristocrats  at  the  pinnacle  of  Superchron's 
monopoly  pyramid.  These  guys  don't  need  your  help,  but  rest  of  the 
town  does. 

I  petition  you  to  consider  the  real  issue  in  San  Francisco — the  social, 
economic,  political  and  community  cost,  indeed,  the  tragedy  of  the 
illegal  monoply,  not  the  financial  health  of  the  crybaby  millionaire 
lawbreakers — we  really  ought  to  say  criminals — who  perpetrated  it  all 
with  their  multimillion-dollar  conglomerates  and  their  multimillion- 
dollar  appetites. 

I  petition  you,  and  the  remark  was  made  earlier  this  morning,  what 
suggestion  do  you  have?  It  is  very  simple.  I  petition  you  to  enforce 
the  law  as  it  now  stands  and  to  let  us  compete. 

At  the  hearing  to  exempt  Superchron  from  San  Francisco's  gross 
receipts  tax,  I  put  these  questions  to  the  Finance  Committee  of  the 
Board  of  Supervisors : 

Is  this  how  we  reward  the  makers  of  monopoly,  the  fixers  of  prices,  the  poolers 
of  profits,  the  controllers  of  markets,  the  breakers  of  law  at  City  Hall  in  San 
Francisco?  With  plates  of  oysters  Florentine?  With  jugs  of  Concannon  Petite 
Sirah?  With  boxes  of  Don  Alfredo  El  Presidentes?  With  chamber  concerts  of 
Mozart  and  Vivaldi?  With  hundreds  of  thousands  of  dollars  in  tax  relief?  God 
save  us  all. 

To  your  subcommittee,  I  add  but  two  questions:  "Do  we  reward 
them  with  billions  of  dollars  of  guaranteed  monopoly  profits  un- 
restrained by  competition  or  unrestrained  by  Government  regulation?" 
The  second  question,  repeated  three  times :  Why,  Why,  Why  ? 

Bury  this  bill.  Urge  the  Justice  Department  to  enforce  the  Tucson 
decision  and  break  up  these  illegal  monopolies  and  one-newspaper 
towns.  Give  my  profession  a  chance  to  get  back  its  blood,  its  guts,  and 
its  soul. 

Thank  you  very  much.  I  will  be  most  willing  to  answer  any  questions. 

Senator  Hart.  Thank  you  very  much  for  a  very  effective  presenta- 
tion, easy  in  style  but  enormously  persuasive,  I  hope. 

Mr.  Brugmann.  Thank  you.  I  hope  so,  too. 

Senator  Hart.  Your  point  is  instead  of  exempting  joint  operations 
from  the  antitrust  laws,  we  should  be  breaking  up  the  existing  monop- 
olies. Is  that  it? 

Mr.  Brugmanx.  That  is  right.  It  is  just  about  as  simple  as  that. 
It  isn't  an  alternative  between  failing  newspapers  going  out  of  busi- 
ness and  the  bill  that  you  have  before  you.  The  alternative  is  simply 
newspaper  competition,  and  that  is  it. 

Senator  Hart.  And  your  further  point  is  that  a  joint  operating 
agreement,  such  as  the  one  in  San  Francisco,  can  operate  more  like  a 
monopoly  than  like  a  separate  and  independent  editorial  voices. 
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Mr.  Brugmanx.  That  is  the  case.  They  operate  separately  and  inde- 
pendently when  they  choose  and  they  operate  together  as  a  corpo- 
ration when  they  choose,  and  I  am  in  a  unique  position  as  a  competitive 
publisher  and  a  competitive  writer  in  San  Francisco  to  get  to  the  bot- 
tom of  a  lot  of  these  things  and  publish  them,  and  I  do,  but  I  am  not 
at  the  bottom  of  most  of  them  and  the  public  of  San  Francisco,  of 
course,  doesn't  have  the  kind  of  sources  and  resources,  and  so  forthr 
that  I  do.  So  what  they  read,  they  read  in  a  monopoly  paper. 

Senator  Hart.  Nothing  in  this  bill  guarantees  independent  edi- 
torial voices,  and  we  know  even  if  we  are  not  experienced  newspaper 
publishers  or  Ph.D.'s  hi  economics,  that  where  a  common  economic 
interest  is  involved,  there  is  much  less  likelihood  of  competitive  inter- 
play than  where  economic  independence  exists. 

Mr.BRUGMAXX.  That  is  true.  As  Ben  Bagdikian  pointed  out  to  your 
committee  in  his  testimony,  there  are,  even  with  competition,  all  kinds 
of  publishers'  agreements,  a  kind  of  Geneva  Convention  of  warfare 
in  which  publishers  don't  criticize  each  other's  business  practices  or 
each  other's  corporate  practices.  During  a  strike,  you  don't  bring  your 
paper  in  across  the  boundary  and  put  up  newsracks  and  try  to  make 
circulation  inroads.  This  sort  of  thing  already  exists  but  the  monopoly 
business  makes  it  a  corporate  kind  of  thing.  This  gives  it  a  whole  dif- 
ferent dimension,  established  in  law,  and  under  the  terms  of  your  bill, 
established  in  perpetuity. 

Senator  Hart.  In  terms  of  the  bill. 
Mr.  Brugmann.  Of  the  bill. 

Senator  Hart.  It  isn't  just  perpetuity.  That  is  prospective.  It  blan- 
kets in,  gives  immunity  to  the  practices  of  the  past. 

Mr.  Brugmann.  This  seems  to  me  to  be  the  point.  "We  concede  that 
they  have  broken  the  law  and  we  concede  that,  by  breaking  the  law. 
the  publishers'  system  doesn't  work,  and  why  should  we  perpetuate  it 
any  further  ? 

Senator  Hart.  You  say  that  in  San  Francisco  both  papers  are  in- 
volved in  very  large  nonpublishing  activities.  There  was  a  broad  reach 
nonnewspaper  interests.  If  we  are  going  to  have  any  bill  granting 
special  exemptions  to  the  newspapers  from  antitrust  restraints  in  addi- 
tion to  their  first  amendment  protections,  we  should  limit  it  only  to 
independent  publishers,  operating  only  a  newspaper  in  a  single  city 
instead  of  these  vast  complexes. 

Mr.  Brugmaxx.  I  would  say  that  would  be  an  acceptable  suggestion, 
but  I  really  don't  think  that  newspapers  ought  to  be  in  any  way  sub- 
sidized by  city  hall,  by  State  government  or  by  the  Federal  Govern- 
ment. 

However,  there  are  some  things  that  could  be  done,  such  as  striking 
the  loan-to-newspaper  prohibition  from  the  Small  Business  Adminis- 
tration law  and  allowing  SBA  loans  to  me,  as  a  small  newspaper,  on 
the  same  basis  you  loan  the  local  lime  and  cement  dealer  $15,000  to 
keep  his  shaky  enterprise  afloat.  There  are  a  few  things  like  that.  Plus. 
you  could  protect  us  from  predatory  practices  and  from  the  effects  of 
monopoly  bills  like  this.  That  is  what  Task. 

Senator  Hart.  I  think  it  was  while  we  were  having  our  first  hear- 
ings that  the  Justice  Department  did  finally  move  against  the  syndi- 
cate sale  practices. 

36-7S7- 
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Mr.  Brugmaxx.  In  San  Francisco. 

Senator  Hart.  No.  All  over  the  country. 

Mr.  Brugmaxx.  Well,  there  are  some  suits  involving  San  Fran- 
'cisco  papers,  but  I  am  not — we  in  San  Francisco  aren't  aware  of 
these  suits  in  any  detail  because  they  haven't  been  publicized  there. 

Senator  Hart.  A  motion  to  dismiss  the  syndicate  case  has  been 
pending  for  about  a  year.  So  understandably  you  needn't  hold  your 
breath.  But  I  agree  with  you,  the  need  for  any  bill  does  not  seem  to 
have  been  demonstrated.  But  if  there  is  going  to  be  a  bill,  there  is 
a  lot  less  hypocrisy  if  you  limit  it  to  the  one  independent  newspaper 
operator  and  not  extend  it  to  the  vast  enterprises  that — through,  I 
am  sure,  perfectly  legal  accounting  procedures — can  make  one  of 
the  vast  number  of  properties  appear  to  be  in  trouble  whereas  the 
overall  operation  is  enormously  profitable. 

Mr.  Brugmaxx.  What  I  would  suggest,  following  that  line  of  reason- 
ing, Senator  is  to  give  this  kind  of  subsidy  only  to  an  independent 
operator.  If  you  give  it,  say,  to  an  operator  who  is  part  of  a  con- 
glomerate, you  could  require  that  he  get  the  subsidy  only  after  divesti- 
ture, and  I  am  sure  in  the  case  of  the  Examiner/Chronicle  this  would 
force  them  to  give  up  the  subsidy  idea  very  quickly. 

Senator  Hart.  Senator  Dirksen? 

Senator  Dirksen.  Mr.  Brugmann,  when  Mr.  Small,  the  owner  of 
the  Citizen  in  Tucson,  appeared  before  this  committee  in  July  of 
1967,  he  testified  that  the  paper  had  lost  money  every  year  for  24 
years. 

Mr.  Brugmaxx.  Before  the  merger. 

Senator  Dirksex.  Tucson,  was  a  town  of  35,000.  That  is  back  some 
time.  It  is  a  good  deal  larger  now,  I  suppose. 

He  testified  also  that  they  were  overdrawn  at  the  bank.  They  had 
been  losing  advertising  steadily  and,  of  course,  as  you  know,  the 
advertisers  watch  that  circulation  very  carefully,  so  when  he  lost 
circulation,  they  also  lost  advertising.  The  outcome  of  the  whole 
business  was  that  the  Star  had  two-thirds  and  the  Citizen  had  a  third. 
It  just  couldn't  make  it  go.  So  they  borrowed  wherever  they  could. 
Finally  they  could  touch  no  more  capital. 

If  that  condition  had  continued  and  they  had  not  consolidated  those 
two  operations,  the  Citizen  would  have  gone  out  of  business  unless 
somebody  came  in  and  picked  it  up.  In  that  period  there  was  an  effort, 
as  I  recall,  of  trying  to  establish  a  third  paper  but  it  didn't  succeed. 
So  on  the  theory  that  this  continues,  the  Citizen  is  out  of  business. 
Then  you  have  got  a  one-newspaper  town,  haven't  you,  unless  you  can 
get  somebody  to  come  in?  But  in  all  those  years  nobody  made  any 
endeavor  to  come  in.  Yet  the  two  owners  realized  that  for  a  town  the 
size  of  Tucson,  there  ought  to  be  two  newspapers  and  they  ought  to  be 
independent  of  each  other,  at  least  so  far  as  their  views  and  editorial 
opinions  and  their  reporting  of  the  news  is  concerned. 

And  from  that  standpoint  they  figured  that  by  consolidating  their 
mechanical  and  the  circulation  endeavors,  and  that  sort  of  thing,  that 
both  of  them  would  stay  alive,  and  that  is  how  this  joint  operation 
developed,  with  an  understanding  as  to  the  division  of  the  profits,  and 
so  forth. 
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Well,  I  have  been  just  wondering  through  all  this  testimony  what  do 
you  do  under  those  circumstances?  Go  ahead  and  let  them  fail?  Then 
you  have  got  your  one-newspaper  town  and  you  have  done  it  by  default. 
So  what  is  the  answer  ? 

I  just  threw  out  that,  you  know,  about  subsidizing  to  the  mayor  of 
Milwaukee.  That  is  no  answer.  You  couldn't  sell  that  to  the  Congress 
in  a  month  of  Sundays.  They  just  wouldn't  go  for  it. 

Mr.  Brtjgmann.  But  in  a  sense  vou  are  trying  to  sell  another  form 
of  subsidy  to  Congress. 

Senator  Dirksex.  Yes,  but  you  continue  to  say  the  answer  is  two- 
fold. One  is  competition.  How  are  you  going  to  get  it?  You  made  no 
suggestions  certainly  with  respect  to  Tucson  and  I  don't  pass  on  your 
situation  in  San  Francisco  because  most  anything  can  happen  down 
there,  but  with  respect  to  Tucson,  here  is  the  situation  that  we  know 
from  the  testimony  that  is  before  us.  No  competition.  One  competitor 
tried  it  and  he  failed.  So  like  Abou  ben  Adhem,  he  folded  his  tent  and 
silently  slipped  away.  That  was  the  situation  there. 

Xow,  that  means  if  competition  or  an  effort  to  make  competition  in 
Tucson  failed — now,  you  mentioned  enforcing  the  law.  Well,  that  is 
exactly  what  is  involved  here.  It  was  the  Department  of  Justice  that 
filed  this  suit.  It  was  not  some  freeborn  citizen  out  in  Arizona.  This 
is  the  Department  of  Justice  that  moved  in  on  the  grounds  that  it 
was  a  violation  of  the  antitrust  act.  That  is  the  reason  this  whole  thing 
is  before  us.  That  matter  went  to  the  High  Court,  and  it  was — the 
Justices  had  some  interesting  opinions.  But  where  is  the  answer? 

Mr.  Brugmaxx.  You  raised  several  points.  I  will  try  to  cover  them 
as  best  I  can. 

First,  I  just  noticed  a  wire  service  story  the  other  day  quoting  one 
of  the  Tucson  executives — I  think  it  was  Mr.  Small — as  saying  that 
if  worst  came  to  worst  and  they  were  forced  to  split,  he  thought  that 
they  could  both  survive. 

But  to  your  point  of  what  would  have  happened  in  1940  I,  of  course, 
am  not  familiar  with  the  exact  financial  situation  in  Tucson  but  I 
think  the  principle  is  fairly  plain  through  the  whole  business.  First, 
most  of  the  publishers  and  certainly  the  publishers  in  San  Francisco 
are  not  poor  people,  But  even  if  they  were  poor  people,  I  don't  think 
that  we  are  in  a  position  of  being  a  welfare  agency  here  and  giving 
them  subsidies  or  donations  or  special  exemptions  from  the  law. 

Further,  my  feeling  would  be  if  we  had  to  make  a  choice  here  and 
say  do  we  let  one  die  or  don't  we,  I  would  say  let  it  die.  I  would  say 
let  it  die  tomorrow  because  the  reason  that  that  paper  might  die  is 
because  it  isn't  any  good.  I  didn't  mention  this  point  in  my  prepared 
testimony,  but  this  is  largely  the  situation  in  San  Francisco  where 
at  one  time  we  had  three  eminently  lousy  papers  and  now  we  have  two 
eminently  lousy  papers  and 

Senator  Dirksex.  Eminently  what  ? 

Mr.  Brugmaxx.  Lousy. 

Senator  Dirksex.  Lousy. 

Mr.  Brugmaxx.  Lousy.  And  the  point  is  that  if  one  dies  for  one 
reason  or  another,  then  we  would  have  a  monopoly  town,  but  we 
wouldn't  have  it  for  very  long  because  there  would  be  somebody  else 
in  there  quickly,  and  then  we  would  have  competition  again. 
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If  we  let  the  two  remain  in  this  kind  of  hybrid  situation  with  two 
papers,  a  morning  and  an  evening  usually,  it  prevents  a  third  oper- 
ation from  ever  really  coming  in  and  establishing  itself. 

So  I  would  rather  let  one  paper  die  and  I  would  rather  follow  the 
o-ood  old  conservative  free  enterprise  principles.  The  newspaper  peo- 
ple, particularly  the  publishers,  should  do  just  what  their  editorials 
advise  everybody  else  to  do  and  that  is  to  compete  and  to  compete  in 
the  marketplace.  And  that  is  precisely  what  I  am  prepared  to  do> 
mvself  as  a  publisher  in  San  Francisco. 

'Senator  Dirksen.  In  your  statement  you  mentioned  that  there  are 
1.600  dailies  published  in  the  United  States.  Well,  I  think  Mr.  Small 
testified  that  there  were  only  63  cities  where  you  had  joint  opera- 
tion or 

Mr.  Brttgmann.  No.  I  think  competitive. 

Senator  Dirksen.  Yes.  Only  63  out  of  1,600  communities.  Well,. 
that  would  indicate  that  there  "is  a  progressive  mortality  in  this  busi- 
ness and  if  this  continues,  suppose  in  a  few  years  that  goes  down  to 

zero  ? 

Mr.  Brugmann.  But  I  point  out  that  this  progressive  mortality  is 
due  to  the  conditions  I  am  talking  about  and  that  would  be  legitimated 
by  your  bill.  These  conditions  have  been  going  on  for  a  long,  long,  long 
time,  as  long  as  publishers  have  been  publishers  in  this  country. 

Senator  Dirksen.  Well,  that  is  not  the  case  with  Tucson.  You  have- 
got  or  you  had  two  papers  there.  They  made  an  endeavor  to  niakp  it 
go.  But  finally  the  Citizen  couldn't  make  it  go. 

'  What  do  you  do  about  a  balance  sheet  where  they  had  24  years  of 
successive  losses  ?  How  long  can  an  enterprise  stand  up  on  that  ground  ? 
Can  you  find  affluent  people  with  a  great  big  bag  of  dough  who  will 
come  in  and  out  of  their  generosity,  subsidize  it,  not  appeal  to  Govern- 
ment for  some  kind  of  assistance  for  the  owners  ?  Citizen  said  they 
couldn't  do  it  any  longer.  They  were  just  out  of  change,  both  big 
change  and  small  change.  And  it  was  a  case  of  simply  saying  we  are 
insolvent.  When  you  are  insolvent,  then,  of  course 

Mr.  Brugmann.  This  is  a  terrible  problem,  Senator  Dirksen.  I  have 
this  problem  continually  and  I  have  made  it  for  3  years  as  a  small  pub- 
lisher in  San  Francisco.  I  assure  you  it  is  not  a  pretty  thing  to  deal 
with. 

Senator  Dirksen.  The  Guardian  is  a  weekly;  isn't  it? 

Mr.  Brugmann.  No.  Every  month. 

Senator  Dirksen.  Every  month.  A  monthly  paper. 

Mr.  Brugmann.  Eight.  I  have  this  problem,  but  I  am  perfectly 
willing  to  try  to  work  with  the  problem  and  solve  the  problem  as  a 
part  of  the  free  enterprise  system.  I  am  not  looking  for  a  welfare 
agency  to  give  me  money.  This  is  the  point,  you  see.  I  have  a  mission 
with  my  paper.  I  want  to  do  particular  things  and  one  of  them,  among 
many,  is  to  keep  an  eagle  eye  on  the  Examiner  and  Chronicle  in  terms 
of  press  criticism.  This  is  an  absolutely  essential  thing,  that  this  kind 
of  thing  be  done  in  monoply  media  communities.  I  am  not  in  it  to 
make  a  lot  of  money,  obviously,  and  so  I  don't  look  at  this  sort  of  thing 
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strictly  as  a  business  enterprise — this  is  the  fallacy,  I  think.  When  you 
look  at  a  newspaper  as  strictly  a  business  enterprise,  you  get  into  these 
situations.  Will  I  fail  ?  Am  I  insolvent  ?  Or  this  or  that. 

The  good  newspapers,  the  great  newspapers,  have  a  sense  of  mis- 
sion and  they  are  put  together  by  men  with  missions  and  they  are 
put  together  by  publishers  and  editors  and  reporters  with  a  mission, 
who  look  upon  their  publication  as  a  hell  of  a  lot  more  than  just  an- 
other business. 

Senator  Dirksen.  Well,  I  must  say,  Mr.  Brugmann,  this  was  quite 
a  dramtic  recital,  but  as  yet  you  haven't  given  us  a  workable,  feasible 
solution.  So  we  come  up  with  a  solution  that  is  suggested  in  this  bill 
and  in  that  bill  there  are  some  amendments  that  have  been  written 
into  it  since  1967  relating  to  predatory  prices  to  see  that  the  small 
papers  are  safeguarded,  and  there  will  be  some  additional  amendments 
offered,  I  am  sure. 

In  fact,  I  know  because  I  will  offer  a  few. 

Mr.  Brugmann.  I  have  worked  for  the  last  3  years  in  a  compet- 
itive newspaper  situation.  I  have  the  underground  press  on  one 
side  and  the  daily  newspaper  press  on  the  other  side  and  I  have  worked 
under  the  exact  conditions  that  this  bill  will  legalize.  That  is  exactly 
how  the  Examiner-Chronicle  is  put  together  and  has  been  operating 
since  1965.  And  the  solution  is  not  in  this  bill  because  these  conditions 
have  not  worked.  They  have  only  brought  about  the  progressive 
mortality  that  you  talked  about. 

And  so  my  solution  is  to  enforce  the  law  here  and  stop  these  preda- 
tory and  monopolistic  practices  which  break  the  law  and  get  back  to 
the  kind  of  competition  that  I  am  talking  about  where  we  all  take 
our  chances  in  the  marketplace.  A  lot  of  it — most  of  it — has  to  do 
with  whether  you  are  a  good  newspaper  or  not,  and  can  you  sell  your 
paper,  and  not  whether  you  are  a  successful  counting-house  operation. 

Senator  Dirksen.  So  the  ultimate  end  is  no  communities  with  two 
papers.  All ■ 

Mr.  Brugmann.  That  is  the  way  the  progression  is  going  now  under 
the  conditions  that  this  bill  would  legitimate. 

Senator  Dirksen.  Well,  this  bill  has  had  exactly  nothing  to  do  with 
that  trend  because  this  bill  isn't  law.  It  has  been  kicked  around  here 
for  quite  a  long  time. 

Mr.  Brugmann.  Well,  what  I  am  saying 

Senator  Dirksen.  I  am  telling  you  about  the  trend  in  the  industry 
with  which  you  are  identified  and  we  in  the  Congress  have  had  exactly 
nothing  to  do  with  it, 

Mr.  Brugmann.  All  of  the  22  joint  operating  agreements  represent- 
ing 44  papers,  all  of  our — most  of  our  major  publishers,  the  lords  of 
the  business,  all  of  these  operations  have  been  operating  as  if  this  bill 
had  been  in  effect  all  along.  And  so  1  would  just  put  the  questions  back 
to  you  and  say  I  think  it  is  up  to  the  people  supporting  the  bill,  up  to 
you,  to  provide  a  solution.  These  publishers  haven't  been  able  to  do 
it.  They  have  been  violating  the  law  for  years  and  years,  and  they  got 
caught  at  it,  and  now  they  are  coming  in  with  a  bill  as  members  of  the 
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deservincr  rich  to  get  them  off  the  hook.  Why  are  we  legitimating  this 
practice  when  we  found  it  wouldn't  work,  on  the  basis  of  empirical 
evidence,  in  22  cities  throughout  the  country?  _ 

Senator  Dirksen.  We  are  trying  to  preserve  the  continued  pub- 
lication of  newspapers,  and  because  of  that  Tucson  case,  if  it  tails 
then  the  Citizen  goes  out  of  business  and  the  Star  has  a  free  field,  and 
there  will  be  no  two  newspapers  to  develop  independent  dissemination 
of  the  news  or  their  independent  editorial  approach  to  the  problems 

of  the  town.  , 

Mr.  Brugmann.  They  have  had  29  years  or  so  under  the  eftect  oi 
this  bill  and  maybe,  with  this  kind  of  subsidy,  financial  backup  and 
reserves,  and  so  forth,  they  won't  have  any  problem  from  now  on. 

Senator  Dirksen.  I  am  just  looking  for  a  remedy.  Now,  the  same 
situation  prevailed  out  in  Hawaii.  They  had  a  loss,  they  had  a  profit, 
they  had  a  profit,  then  thev  had  a  loss,  then  they  had  a  loss.  And  these 
are  not  just  picayune  losses.  In  1957,  $47  million.  In  1958,  profit,  $191 
million.  In  1959,  a  profit,  $56— thousand  I  should  say.  1960,  loss,  of 
$110,000. 1961,  loss,  of  $72,000. 

Mr.  Brugmanx.  I  don't  know  those  statistics.  I  ]ust  know  about 
the  statistics  in  San  Francisco.  None  of  the  publishers  have  produced 
any  statistics.  Thev  have  not  produced  anything  in  San  Francisco  and 
they  are  calling  themselves  failing  newspapers  and  they  are  coming  in 
here  asking  for  a  subsidy  and  coming  in  here  with  their  hat  in  hand 
and  a  bushel  basket  at  the  ready,  but  they  have  not  produced  one  figure, 
one  profit  and  loss  statement,  one  anything,  to  show  that  they  are 
failing. 

In  contrast,  in  the  State  of  California,  because  I  am  a  corporation 
and  offer  securities,  my  profit  and  loss  statement,  my  balance  sheets, 
even  the  amount  of  money  that  my  investors  put  in  my  paper,  is  on 
file  and  can  be  publicly  inspected  in  the  California  Commission  of 
Corporations  Office.  This  is  what  I  am  required  to  do  and  I  am  glad 
to  do  it  because  this  is  how  I  am  able  to  raise  money  privately,  how 
I  get  money  to  keep  my  operation  going.  But  in  contrast,  when  they  are 
coming  to  the  Government,  coining  to  you,  asking  for  this  kind  of  a 
public  subsidy,  they  haven't  produced  one  single  profit  and  loss  figure, 
one  single  figure  of  any  kind.  And  I  have  produced  a  considerable 
body  of  evidence  here  to  show  that  they  are  making  lots  of  money. 
I  have  a  list  of  the  nine  major  owners  of  the  Chronicle  and  two  major 
executives — publisher  Charles  Gould  of  the  Examiner  and  owner  Wil- 
liam Randolph  Hearst,  Jr.  Their  addresses,  with  the  exception  of  the 
plush  Burlingame  Country  Club,  are  all  in  Hillsborough,  Calif.,  one 
of  the  wealthiest  suburbs  of  San  Francisco.  These  people  are  million 
dollar  crybabies  in  my  estimation  and  they  don't  deserve  Government 
subsidies. 

Senator  Dirksen.  Does  advertising  revenue  and  circulation  sustain 
your  paper  ? 

Mr.  Brfgmann.  No.  We  are  a  deficit  operation.  I  wish  it  would. 

Senator  Dirksen.  I  do,  also. 

That  is  all,  Mr.  Chairman. 
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Senator  Hart.  The  suggestion  you  make,  as  I  interpret  it,  is  that 
maybe  there  is  a  remedy  available  which  is  the  business  of  trying  real 
competition  coupled  with  stringent  antitrust  enforcement.  Let's  see 
what  happens.  Because  the  point  you  repeatedly  made  was  that  that 
isn't  the  way  the  machine  has  been  running  lately. 

Mr.  Brugmann.  It  has  been  a  stacked  deck.  And  it  works  against 
competitive  papers,  the  smaller  competitive  papers.  It  works  against 
the  smaller  papers,  the  weeklies,  the  suburban  papers,  and  it  works 
against  those  of  us  who  come  in  and  try  to  start  competing  papers. 

It  is  almost  a  suicidal  venture  nowadays  to  go  up  against  these  kinds 
of  stacked  deck  operations.  But  it  is  just  as  necessary  as  it  is  suicidal 
to  do  it. 

Senator  Hart.  I  haven't  read  the  editorials  of  any  of  these  papers 
except  these  few  that  were  presented  as  an  exhibit,  but  I  suspect  that 
at  least  a  few  have  editorialized  on  the  glories,  virtues,  benefits  and 
spiritual  values  contained  in  free  competition.  Maybe  they  ought  to 
read  their  own  editorials  and  relate  them  to  their  own  business  prac- 
tices. 

Mr.  Brtjgmann.  That  is  a  point  well  taken.  The  Examiner  edi- 
torials— I  should  have  brought  some  along — are  very  precise  on  this 
point  of  competition  for  everybody  else  except  the  Examiner  and 
Chronicle. 

Senator  Hart.  Again,  thank  you  very  much  for  an  interesting 
presentation. 

Mr.  Brugmann.  Thank  you. 

Editorial:  "The  Arrogance  of     Monopoly."  San  Francisco  Bay  Guardian. 

May  22,  1969 

When  General  Motors  was  caught  red-handed  trying  to  intimidate  auto  critic 
Ralph  Nader  with  private  dicks,  the  Chronicle  of  March  24,  1966,  ended  an 
editorial : 

"Sen.  Ribicoff  closed  the  hearing  with  the  conclusion  that  "there's  too  much 
snooping  going  on  in  this  country.' 

"In  this  conclusion  we  heartily  concur." 

It  is  disconcerting  to  find,  just  three  years  later,  that  Superehron  is  up  to  the 
same  dirty  business  of  trying  to  "intimidate,  harass  and  coerce  two  government 
witnesses,"  as  their  attorney,  Charles  Cline  Moore,  puts  it.  It  is  a  federal  crime 
to  intimidate  government  witnesses,  with  a  maximum  prison  sentence  of  five 
years  and  $5,000  fine,  or  both. 

Superehron  executives  will  most  likely  escape  this  kind  of  penalty,  just  as  did 
GM  executives,  but  they  just  may  lose  their  enormously  lucrative  KRON-tele- 
vision  license  with  this  funny  business  (plus  the  damning  exhibits  and  evidence 
being  placed  on  the  record  in  its  FCC  license  renewal  hearing).  And  they  just 
may  further  damage  the  case  Superehron  is  making,  with  21  other  joint  agency 
newspaper  monopolies,  in  their  latest  move  in  Washington  to  legitimate  their 
news  monopolies  and  get  around  an  adverse  Supreme  Court  decision  with  the 
"Preservation"  Newspaper  Act. 

It's  all  very  complicated,  but  it  boils  down  to  the  fact  that  one  of  the  nation's 
most  powerful  communications  monopolies — Ex/Chron/KRON/KRON-TV/ 
KRON/radio/KRON-FM/CATV/Chronicle  interests  in  Ortega  Investment  et  al 
and  Hearst  interests  throughout  the  world — is  in  deep  trouble. 

Its  monopoly  power  is  under  attack  by  the  U.S.  Supreme  Court  (in  the  recent 
Tucson  case  which  holds  illegal  the  Ex/Chron  type  of  agency  arrangement )  and 
the  U.S.  government   (which  successfully  charged  this  type  of  agency  arrange- 
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merit  with  price  fixing,  profit  pooling  and  market  control)  and  the  Federal  Com- 
munications Commission  (which  has  held  up  license  renewal  of  KRON,  a 
•Chronicle  broadcast  affiliate,  and  has  set  for  hearing  several  serious  charges  of 
undue  media  concentration,  monopoly  abuse,  anti-competitive  practices  and  news 
management  for  corporate  benefit)  and  several  aggrieved  ex-employes  (who  have 
sued  Chron  for  hundreds  of  millions  of  dollars. ) 

You  don't  hear  much  about  these  things  in  San  Francisco — The  Chronicle's 
O'Flaherty  doesn't  write  about  Al  Kihn  and  the  Examiner's  Dick  Nolan  doesn't 
write  about  Superchron's  gross  receipts  tax  exemption. 

Nobody  writes  about  their  corporate  problems  and  almost  nobody  knew  that 
they  occasionally  resort  to  the  use  of  private  dicks  to  help  solve  them. 

The  first  point  is  that  the  Superchron  agency  type  of  arrangement  violates  the 
Sherman  and  Clayton  anti-trust  acts.  It  should  be  broken  up  and  broken  up 
immediately  by  the  Justice  Department  now  that  the  Tucson  case  has  been  upheld 
by  the  Supreme  Court. 

The  Supreme  Court  has  said :  Superchron's  type  of  agency  has  been  fixing 
prices,  pooling  profits  and  forcing  market  control.  It  forces  advertisers  to  buy 
both  papers  and  to  pay  stiff  ad  rates  ...  it  forces  subscribers  to  pay  more  for 
papers  ...  it  forces  the  city  to  pay  more  for  legal  advertising  ...  it  gobbles 
up  the  advertising  with  its  joint  rates  and  in  effect  forces  the  SF  Argonaut  out 
of  business  ...  it  forecloses  forever  effective  daily  competition  in  San 
Francisco  ...  it  limits  debate  and  ideas. 

The  second  point  is  that  the  Chron  part  of  Superchron,  as  Al  Kihn's  Diary 
on  p.  15  demonstrates,  should  no  longer  be  allowed  to  hold  a  television  license 
and  no  longer  allowed  to  consolidate  its  local  media  monopoly  with  CATV  outlets. 
Most  newspapers  that  operate  television  stations  at  least  do  a  competent  news 
job,  but  Kihn  shows  why  KRON  has  the  most  club-footed  and  self-serving 
operation  in  town. 

Superchron's  monopoly  profits  and  monopoly  power  do  not  flow  naturally  from 
the  play  of  the  free  enterprise  system  we  read  about  in  Ex/Chron  editorials.  No : 
it  comes  largely  through  strategic  government  help:  (1)  through  a  government 
franchise,  KRON,  which  gave  the  Chronicle  the  monopoly  profits  it  used  to  force 
the  Ex  to  the  wall  competitively  and  destroy  newspaper  competition  in  SF : 
(2)  through  the  U.S.  government's  refusal  to  prosecute  the  illegal  1965  merger. 

Now :  it  is  time  to  use  the  power  of  government  ( through  anti-trust  and 
through  the  FCC)  to  break  up  Superchron  and  like  monopolies  and  restore  full- 
blooded  newspaper  competition.  Nothing  keeps  a  newspaper  honest  except  an- 
other independent  newspaper. 

News   Story:   "Witnesses   Shadowed:   The  Dicks   From    Superchron,"   San 
Francisco  Bay  Guardian,  May  22,  1969 

By  Bruce  Brugmann 

It  was  6  :30  a.m.,  on  the  fresh,  sunny  morning  of  March  27,  when  Al  Kihn 
drove  away  from  his  Mill  Valley  house  and  set  out  over  the  lonely  county 
road  that  winds  over  Mount  Tamalpais  and  down  to  Stinson  Beach.  He  was 
off  to  gather  rocks  for  a  stone  wall  he  was  building. 

Suddenly,  out  of  the  town's  deserted  streets,  a  shiny,  green  car  with  two 
antennas  on  top  and  a  driver  who  talked  into  a  walky  talky  radio  microphone 
swooped  up  behind  Kihn's  Volkswagen  bus.  Something  about  the  car  and  the 
well-dressed  driver  made  Kihn  immediately  uneasy,  but  he  didn't  realize  he 
was  being  followed  until  he  made  a  quick  U-turn  in  getting  out  of  Mill  Valley 
and  the  green  car  turned  with  him. 

Through  Mill  Valley  and  up  Mt.  Tamalpais  the  two  cars  went.  Just  past  the 
Mountain  Home  Inn,  a  second  car  (same  make,  blue,  with  two  antennas  and 
another  well-dressed  man  at  the  microphone)  took  up  the  pursuit  and  the  first 
car  disappeared. 

Kihn,  incredulous  why  anyone  would  shadow  him,  decided  to  make  certain. 
He  pulled  his  car  out  on  a  bluff  overlooking  the  ocean  above  Muir  Beach  and 
waited.  The  blue  car  whizzed  past.  The  green  car  soon  appeared,  then  stopped 
within  sight  of  Kihn's  car.  It  waited. 
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"When  I  got  out  of  the  car,  finally,"  Kihn  recalled,  "and  I  knew  there  were 
two  guys  out  there,  I  walked  down  to  a  couple  of  rocks  on  the  ocean."  He  could 
see  the  top  of  the  green  car  and  the  windshield  from  the  rock  he  was  sitting  on. 

I  Was  Scared 

"When  I  sat  down,  I  tried  to  think  which  way  I  would  go  when  the  guys  came 
after  me.  I  was  really  scared.  But  when  I  went  back  into  Mill  Valley,  I  was  mad." 

When  Kihn  turned  his  bus  around  and  headed  back,  the  green  car  followed. 
When  Kihn  reached  a  fork  near  the  top  of  the  mountain  where  he  could  take 
three  different  routes,  he  saw  the  blue  car  parked  on  a  nearby  shoulder  waiting 
for  his  car. 

Agitated  and  angered,  Kihn  drove  straight  to  city  hall  in  Mill  Valley,  parked 
in  the  municipal  lot  and  reported  the  tailing  incident  to  the  police.  He  gave  them 
the  license  numbers  of  the  two  cars. 

Was  there  any  reason  he  would  be  followed?  The  only  reason  he  could  think 
of,  Kihn  told  police,  was  in  connection  with  complaints  he  made  to  the  Federal 
Communications  Commission  about  the  editorial  and  corporate  transgressions 
of  his  former  employer,  KROX-TV  in  San  Francisco. 

Kihn,  a  KRON  photographer  for  eight  years,  challenged  the  renewal  of 
KROX's  three-year  license  on  the  basis  of  incendiary  material  he  had  collected 
on  tapes  and  in  a  six-year  KROX  diary  (see  p.  15).  His  specific  and  detailed 
charges  (with  those  of  Mrs.  Blanche  Streeter,  a  former  Chronicle  advertising 
saleswoman)  prompted  the  FCC  to  withhold  renewing  KROX's  license  and  to 
issue  one  of  the  toughest  ever  specification  orders  in  setting  the  case  for  a  public 
hearing  on  July  7  in  San  Francisco. 

(Xot  only  KROX's  enormously  profitable  license — General  Electric  was  re- 
portedly bidding  on  the  station  in  the  $20  to  $26  million  range  before  KROX's 
FCC  troubles — but  $2  billion  worth  of  licenses  throughout  the  industry  was 
riding  on  issues  Kihn  and  Mrs.  Streeter  placed  before  the  FCC.) 

(The  stakes  were  big  and  KROX  was  willing  to  try  what  General  Motors  did 
when  it  hired  private  detectives  to  work  on  Ralph  Xader  at  a  time  in  1966  when 
the  young  crusader  was  going  after  the  auto  makers  for  not  designing  safer 
cars.  KROX  put  private  detectives  to  work  on  Kihn  and  Mrs.  Streeter.) 

Later,  when  Kihn  got  home,  he  saw  both  cars  parked  down  the  street  from 
his  house.  He  picked  up  the  phone,  called  the  police  and  complained  the  cars 
were  still  tailing  him. 

(Mill  Valley  police  wouldn't  show  Kihn  their  written  report  on  the  incident, 
but  Kihn  did  glimpse  the  name  on  the  report  of  a  private  investigating  firm, 
Xeilson  &  Green,  1736  Stockton  St.,  San  Francisco.  Was  the  firm  investigating 
him ?  Why?  Police  were  evasive.) 

MYSTERIOUS   CAR 

Kihn's  neighbors  told  him  that  they  had  noticed  a  mysterious  car  parked  for 
a  couple  of  weeks  before  the  March  27  incident  in  front  of  their  house.  The  car 
would  park  so  its  occupants  could  unobtrusively  watch  Kihn's  car.  always  parked 
outside  his  house  on  the  shoulder  of  the  road  in  a  position  to  follow  Kihn's  car 
or  radio  ahead  to  the  second  car.  Kihn  assumes  he  was  being  followed  a  couple  of 
weeks  before  the  agents  came  into  the  open. 

I  later  checked  with  Mill  Valley  police  and  found,  from  Sgt.  James  Wiemeyer. 
that  he  "was  aware"  of  a  Xeilson  &  Green  investigation  in  the  immediate  area  of 
Kihn's  house  for  the  past  six  to  eight  months.  Kihn's  first  letter  to  the  FCC  was 
dated  Sept.  8,  1968,  about  eight  months  before  the  March  27  adventure.  KROX 
had  been  promptly  notified  of  Kihn's  letter  by  the  FCC. 

(I  later  determined,  through  independent  sources,  that  Xeilson  &  Green 
handles  investigations  for  the  San  Francisco  firm  of  Cooper,  White  &  Cooper, 
attorneys  for  the  Chronicle  Publishing  Co.  and  its  broadcast  subsidiary,  KROX- 
TV.  The  firm  investigates  persons  who  sue  the  Chronicle  for  libel :  in  a  recent 
case,  for  example,  it  turned  up  a  good  deal  of  damaging  material  on  a  labor 
official  who  accused  the  Chronicle  of  libeling  him  in  a  story  involving  his  alleged 
mishandling  of  union  finances.  The  jury  decided  for  the  Chronicle.) 
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A  resident  near  Kilin's  house,  Wiemeyer  said,  had  complained  to  police  about  a 
strange  car  in  front  of  his  house  at  night.  Wiemeyer  checked  out  the  report  him- 
self and  found  two  men  from  Neilson  &  Green  at  night  in  a  car  parked  near 
Kihn's  house. 

They  wouldn't  say  who  or  what  they  were  investigating,  Wiemeyer  said.  The 
agents  were  usually  parked  within  a  block  of  Kihn's  house  "usually  at  night  and 
late  into  the  day,"  he  said.  Wiemeyer  gave  me  the  license  number  of  one  car  listed 
in  Kihn's  report — a  1969  Pontiac,  with  number  XTD  585.  It  was  rented,  Wie- 
meyer said,  from  $1-A-Day-Rent-A-Car,  101  Bayshore  Highway,  Millbrae.  The 
agency  refused  to  identify  to  me  who  rented  the  car. 

Meanwhile,  Kihn  and  Mrs.  Streeter  began  to  get  reports  that  investigators, 
using  suspicious  identities,  were  seeking  to  get  embarrassing  information  about 
their  personal,  social  and  business  lives.  The  seeming  strategy  :  to  talk  to  persons, 
particularly  ex-spouses,  who  might  be  hostile.  (Mrs.  Streeter  is  a  divorcee  with 
three  children.  Kihn  was  divorced  and  is  now  married  for  the  second  time.) 

A  short  man  in  his  30s,  with  a  light  brown  beard,  hunted  down  Mrs.  Streeter's 
former  mother-in-law  in  the  store  where  she  worked  and  asked  about  Mrs. 
Streeter.  Did  she  know  Blanche  (yes)  and  did  she  know  about  the  case  pending 
against  Superchron  (not  much)?  Did  she  know  J.  Hart  Clinton  (no)?  Clinton 
is  publisher  of  the  San  Mateo  Times  and  the  man  who  sharply  criticized  the 
Superchron  monopoly  in  congressional  testimony  in  1967. 

The  next  day,  the  man  returned  and  aked  more  questions.  Did  she  know  where 
her  ex-daughter-in-law  went  in  Sausalito?  Was  she  a  vindictive  person?  Did  she 
have  any  Chronicle  friends?  Did  she  date  Chronicle  men?  Who?  Did  she  know 
that  Blanche  Streeter  had  been  fired  from  the  Daily  Pacific  Builder? 

( Mrs.  Streeter's  dismissal  as  an  advertising  saleswoman  from  the  DPB,  a 
McGraw-Hill  publication,  is  instructive.  She  left  work  ill  one  Friday.  The  pub- 
lisher drove  to  her  house  in  the  faraway  Sunset  district  and  found  she  wasn't 
there — she  had  stepped  out  for  a  few  minutes  to  get  groceries  from  a  nearby 
store.  He  went  to  the  nearest  Western  Union  office  and  sent  a  telegram  of  dis- 
missal to  her  at  her  home.  After  she  was  fired,  a  news  item  from  the  California 
Newspapers  Publishers  Assn.  bulletin  was  placed  in  her  McGraw-Hill  personnel 
file.  Subjects  :  her  anti-trust  suit  against  Superchron.) 

(Kihn,  generally  regarded  as  one  of  the  city's  finest  cameramen,  has  had 
similar  employment  difficulties.  He  took  a  leave  of  absence  from  KRON  in 
January  for  another  tv  camera  job.  but  it  suddenly  and  mysteriously  fell  through. 
He  worked  a  couple  of  weeks  on  a  temporary  basis  of  KPIX,  but  couldn't  get 
full  time  work  even  though  two  jobs  then  were  open.  The  reason,  filtering  down 
to  KPIX  employees,  was  that  he  was  "overqualified."  He  is  now  picking  up  what 
free  lance  camera  work  he  can.) 

( Many  persons  knowledgeable  in  the  business  believe  Kihn  is  effectively  "black- 
listed" in  Bay  Area  commercial  television  and  perhaps  in  the  broadcast  industry 
at  large.) 

The  investigator  wanted  to  find  Paul  Streeter,  Blanche's  exhusband  now,  living 
in  the  East.  He  wanted  to  come  to  Mrs.  Streeters  house  and  talk  further  with 
her.  She  refused  and  finally  had  to  order  him  from  the  store. 

Kihn's  ex-wife  was  approached  in  mid-March  by  a  man  appearing  unannounced 
at  the  door,  who  said  he  was  from  Aetna  Surety  Co.  He  said  he  represented  an 
LA  film  firm  considering  Kihn  for  employment.  He  mentioned,  in  a  kidding  way. 
that  Kihn  had  stirred  up  waves  in  the  industry  and  his  client  was  concerned 
if  Kihn  could  be  bought  off. 

Could  Kihn  be  bought?  Could  he  be  taken  in?  Does  he  belong  to  any  group 
which  espouses  the  overthrow  of  the  establishment?  She:  you  mean  conspiracy? 
He  :  Yes.  She  :  No,  "he's  incorruptible." 

A    POT    SMOKER? 

The  ex-husband  of  Kihn's  present  wife  was  approached  by  a  man  who  also 
said  he  was  from  Aetna.  Had  Kihn  ever  been  arrested?  Does  he  smoke  pot  (an- 
swer: what  about  it?)  Where  did  he  stay  after  he  was  separated  from  his  first 
wife  in  1964?  What  are  his  political  leanings?  More :  several  questions  trying 
to  determine  if  Kihn  were  a  hippy. 

(He  got  mad  about  this  line  of  questioning,  called  Aetna  and  found  no  agent 
with  the  name  he  gave,  Tom  Winckleman. ) 
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In  Sum :  there  was  little  routine  about  Superchron's  Gangbusters  stuff.  Its 
•dicks  weren't  much  interested  in  the  issues  of  monopoly  and  FCC  hearings. 
They  were  after  intimidating  social  and  personal  information. 

(Note:  what  Kihn  and  Mrs.  Streeter  knew  about  the  issues  was  elicited  in 
depositions  taken  by  KRON's  special  FCC  attorney  in  Cooper,  White  &  Cooper's 
law  offices.  KROX  attorneys,  incidentally,  brusquely  tried  several  times  to  eject 
me  from  the  office.) 

(In  early  April,  the  word  began  to  creep  into  media  gossip  that  Kihn  and  Mrs. 
Streeter  were  under  some  kind  of  Superchron  surveillance.  Kihn  was  told  by  a 
friend  in  the  business  that  "they're  going  to  expose  some  things  about  you." 
Mrs.  Streeter,  at  a  party  at  a  Chronicle  reporter's  apartment,  was  told  by  a  vet- 
eran reporter  that  they  "had  two  tails  on  Kihn  and  one  on  you."  This  reporter 
refused  to  tell  me  where  he  got  his  information,  except  to  indicate  that  it  came 
from  reliable  sources  outside  Superchron's  management. ) 

K<jED's  '•Newsroom"  got  the  snooping  tip  and  a  reporter  called  major  Su- 
perchron executives.  They  denied  the  use  of  private  detectives. 

Jerry  Neilson,  of  Neilson  &  Green,  told  me  he  was  prohibited  by  state  law 
from  discussing  who  his  clients  were  or  what  he  was  doing  for  them.  At  one 
point,  when  I  was  boring  in  on  his  agents'  intimidating  line  of  questioning,  Neil- 
son accused  me  in  turn  of  "intimidating"  him  on  the  telephone. 

Why  did  two  of  his  agents  trail  Kihn  early  in  the  morning  to  lonely  Marin 
Country  roads?  What  does  the  alleged  smoking  of  pot  and  the  dating  of 
Chronicle  reporters  have  to  do  with  the  FCC?  Did  he  realize  he  could  be  in  the 
position  of  harassing  government  witnesses?  "I  know  the  law,  and  I  obey  the 
law."  Neilson  said.  Other  Superchron  officials  refused  to  discuss  the  matter  on 
grounds  of  pending  litigation. 

When  James  Ridgeway  broke  "The  Nader  Affair"  in  the  New  Republic,  the 
publicity  touched  off  startling  disclosures  that  led  to  a  Senate  hearing  and  a 
public  apology  to  Nader,  twice,  by  James  Roche,  president  of  GM.  Sens.  Nelson 
and  Ribicoff  were  particularly  concerned  that  GM's  dicks — who  were  seeking 
details  of  Nader's  sex  life,  whether  he  was  left-wing,  anti-semitic,  where  he 
traveled — were  used  to  intimidate  the  auto  critic  who  had  been  a  key  witness  be- 
fore congressional  committees.  Nelson  and  Ribicoff  asked  the  Justice  Depart- 
ment to  investigate,  then  Ribicoff  called  his  own  hearings. 

After  the  hearings,  Nader  filed  two  suits :  one  against  both  GM  and  the  private 
detective,  he  accused  them  of  invasion  of  privacy  and  asked  $26  million.  In 
another  against  the  detective,  Nader  accused  him  of  defamation. 

Like  Nader.  Kihn  and  Mrs.  Streeter  are  government  witnesses.  Their  attor- 
ney. Charles  Cline  Moore,  placed  in  the  FCC  record  a  statement  charging  that 
KRON  had  been  intimidating,  harassing  and  coercing  the  two  witnesses. 

He  also  has  complained  that  the  reluctance  of  prospective  witnesses — one 
wants  his  remarks  edited  out  of  Kihn's  tapes,  several  others  are  making  state- 
ments on  the  record  for  KRON  diametrically  opposed  to  statements  made  in 
person  to  Kihn — was  due  to  KRON's  "velvet  glove"  intimidation. 

Moore  is  also  petitioning  the  FCC  to  make  the  issue  of  intimidation  of  govern- 
ment witnesses  the  fourth  cause  of  action  (other  three:  undue  concentration, 
monopoly  practices,  use  of  KRON  to  further  corporate  interests)  in  determining 
whether  the  renewal  of  KRON's  license  would  be  in  the  public  interest. 

The  Kihn/Streeter/Moore  position  is  similar  to  the  position  of  The  Chronicle 
on  March  24. 1966.  Its  editorial  on  Nader  then  ended  : 

"Sen.  Ribicoff  concluded  the  hearing  with  the  comment  that  'there's  too  much 
snooping  going  on  in  this  country.'  " 

"In  this  conclusion,  we  heartily  concur. 


News    Story:    "Legal    Advertising    in    the    San    Francisco    Newspapers," 

San  Francisco  Bay  Guardian 

Have  you  ever  found  a  city  legal  notice  in  the  Examiner  or  the  Chronicle,  San 
Francisco's  alternating  newspapers  of  record? 

You  may  never  see  one  if  city  hall  and  our  monopoly  press  continue  their  palsy 
walsy  relationship  to  defy  the  intent  and  spirit  of  the  city  charter's  provisions 
on  legal  publishing. 
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The  idea  behind  the  publication  of  city  legal  notices  is  to  inform  the  elec- 
torate— of  the  city  budget,  supervisorial  actions,  bid  openings  and  the  like.  Such 
notices  must  be  published  in  the  local  newspaper  of  record,  which  charter  section 
13  defines  as : 

"...  a  daily  newspaper  of  general  circulation  published  in  the  city  and  county 
and  which  has  a  bona  fide  daily  circulation  of  at  least  8,000  copies."  Not  8,000 
copies,  it  must  be  noted,  but  in  a  paper  with  more  than  8,000  circulation. 

Now  then.  On  April  17,  the  day  the  record  1968  city  budget  rolled  off  the 
presses,  as  a  $30,000  legal  notice  in  tabloid  form,  we  didn't  get  our  copy  in  our 
edition  of  the  Examiner.  Neither,  we  found  out,  did  anybody  else  we  know. 

We  called  the  Examiner.  Come  down  to  our  office  on  Howard  St.,  somebody  in 
circulation  said,  grumpily,  and  you  can  have  a  copy  for  100.  We  explained  we 
didn't  want  to  come  down  and  pay  100.  We  wanted  to  get  our  copy  of  the  city 
budget,  which  we  helped  pay  for  in  city  taxes,  in  our  copy  of  the  Examiner. 

Impossible.  Could  we  get  the  Examiner  home-delivered  that  carried  legal  no- 
tices? No.  Where  could  we  buy  an  Examiner  with  legal  notices?  Nobody  in  circu- 
lation and  nobody  in  the  library  could  tell  us. 

Back  to  city  hall.  To  make  a  long  story  shorter:  after  talking  with  the  city 
attorney's  office,  the  city  controller's  office  and  the  city  purchaser,  we  determined 
that  the  Examiner  and  Chronicle,  one  or  the  other,  have  for  years  been  printing 
city  legal  notices  in  only  a  limited  number  of  copies  of  one  edition.  Cost :  $135,000 
a  year,  at  a  special  rate  of  440  per  line  and  going  up. 

Well,  okay.  How  many  copies  does  the  city  get  for  its  money?  Nobody  at  city 
hall  seemed  to  know  for  certain,  but  we  got  the  figures  of  50,000  or  so  from  Ray 
Erickson  and  from  John  Gavin  in  the  city  purchasing  department. 

The  city  was  supplied  with  an  ABC  report,  but  the  exact  total  varied  from  day 
to  day.  Shouldn't  the  city  have  the  exact  totals  when  it  was  spending  public 
funds?  Call  the  Printing  Co.  for  that  information. 

To  get  the  exact  figure,  we  were  shunted  by  the  city  back  to  the  San  Francisco 
Printing  Co.,  Inc.,  corporate  umbrella  of  the  Examiner/Chronicle,  and  either 
Lyle  Johnson,  Print  Co.  executive,  or  his  secretary,  Barbara  Peterson. 

Johnson  wasn"t  in,  but  Miss  Peterson  put  the  circulation  of  editions  carrying 
city  legals  at  52,240 — the  circulation  of  the  first  edition  as  of  Sept.  30  in  the  last 
ABC  audit.  What,  was  the  circulation  now?  She  couldn't  say. 

We  called  Charles  Gould,  Examiner  publisher.  He  didn't  know  how  many 
copies  were  in  the  first  edition,  or  how  much  circulation  the  city  legals  had.  He 
said  Wells  Smith,  Print  Co.  executive,  would  know. 

Examiner  editions  carrying  city  legals,  Smith  said,  totaled  "in  excess  of  9,000." 
This  was  sufficient  to  satisfy  city  charter  regulations,  he  said. 

Not  50,000?  "In  excess  of  9,000."  Does  this  means  9,000?  "You'll  have  to  check 
the  press  run  for  that." 

In  sum  :  that's  9,000  circulation  on  a  440  per  line  rate,  paid  from  pimlic  funds, 
for  public  notices  required  by  law  to  inform  the  public.  None  are  home-delivered 
to  San  Francisco  residents,  all  9,000  are  put  out  in  street  sales  and  street  racks 
with  only  a  CP  under  the  flag  to  designate  they  carry  legal  notices  as  City  Print- 
ing. Who  knows  this? 

The  rest  of  us  would  pay,  as  private  advertisers,  $1.96  a  line  for  200,000  circu- 
lation in  the  Examiner  and  $2.19  a  line  for  700,000  circulation  in  the  Examiner/ 
Chronicle.  You  figure  it  out. 

Incidental  intelligence :  the  city  charter  requires  competitive  bids  for  legal 
advertising.  The  Examiner  and  Chronicle  conveniently  have  alternated  as  the 
paper  of  record  since  the  merger,  their  bids  differing  by  only  a  fraction.  Par 
examplia  :  1967  (the  Examiner,  $.443  ;  the  Chronicle,  $.422)  ;  1965  (the  Examiner, 
$.398  :  the  Chronicle,  $.400.) 
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Secret  merg 


The  bitter 
battle 
over  your 
phone  bill 

E>  5yd  Kosstn 


(Kossen,  Sbb  Frsjiclsco  Exa- 
miner pofiHcal  writer.  ^lllwrlte 
regularly  for  Tfce  Guardian  dur- 
ing the  revspaj*r  strike.) 

State  PaToUe  Ctflltles  Commis- 
sioner WUUam  V.  Eennett  refers 
to  three  Cf  hi?  re,:ieagues  as  "the 
Bell  boys,"  a  aasty  suggestion  that 
they  wacttofaelfi  Pacific  Telephone 
Company  rtoff  .-.  i  record  Slfll 
million  raif  Increase. 

I  was  tcic  t.'.ff  -!"-at  the  three-- 
Peter  E.  Mitcr.ll.  Fred  P. 
Morrtssey  aC  WDllam  Symons 
Jr. — prlrsll  Call  Eennett  should 
oat  be  repe&iec!  In  *  commentary 
that  m:gr.t  Ia31  Mo  th*  hands  of 
children. 

Their  arlmcs.i  -  =  havesurfaced 
before,  fctrt  never  tc  the  degree 
as  at  th^  eof^uajng  hearings  on 
the  long,   -nrnpiex  telephone  case. 

QuestlO!.*,  a^"*ers  and  bicker- 
ing on  toe  bench  brought  Into 
sharp  focus  the  deep  bitterness, 
contempt,  suspicion  and  clashing 
politic*!  viewpoints  over  regula- 
tion. 

It  is  clear  thai  there  13  a  new 
regulatorr    climate  in  California. 

Gov.  nonald  Reagan  and  LL 
Gov.  Robert  r  aeh  h ave  spoken 
with  concern  for  PT4T  stock- 
holders,  bet  cot  fsr  the  mass  of 
subjc-:"z>err  lAose  phone  bills  will 
be  almost  donbled  If  the  utility 
gets  vjhat  H  *  ants* 

Bennett,  i  Democratic  holdover 
and  onetime  candidate  for  st2te 
attorney  renerLi.  expects  to  re- 
turn to  private  la*  practice  when 
his  six  year  terin  expires  Dec.  31. 
Mitchell.  totj.Tisslon  president, 
also  v-as  timtC  to  the  watchdog 
agency  by  ttr^-er  Gov.  pal  Brown. 
Bennett  says  V.  Itchell  Is 'stricken 
with  reappointment  virus." 

Symors  i  n  r  V  orrlssey  are 
Reagan  appourt*1*--  They  replaced 
two  com  miss' or.tr  s  who  voted  for 
a  196S  telephone  rate  decrease, 
a  bole"  POfj  ac!  upheld  by  the 
California  Supreme  Court. 

A  former  rancher  and  cattle 
shipper,  Srmoos.  is  a  Mono  County 
Republic  ar  whoaa-  rew  arded  with 
a  <:';.-.i.uir  PVC  appoint- 
ment after  nt  lost  his  State  Senate 
seat  in  the  1966  reapportionment. 
Ke  hail  serv«-d  one  term  In  the 
Legislature.  M  orrlssey  came  to 
the  .■-"...'■,<«  :rom  the  Univer- 
sity of  TaiUorrCa  where  he  was  a 
professor  of  economics,  moon- 
lighting occasionally  as  a  rate 
exper"  for  Public  Telephone. 

Absent  from  tie  final  phone 
hearing  at  the  State  Building  here 
v-as  A.  w.  Gate-,  husband  of  a 
former  Democratic  national  com- 
mlneewcnMC  and  Pat  Brown'slast 
appointee   to   tin    five-man   com. 


deal— 

Now,  proof 

that  the  booming 

Chronicle  went 

into  equal 

partnership  with 

the  ailing  Examiner 

in  the  touchy  1965  deal 


~ 


B>  our  correspondent 

There's  an  obscure  23-page 
document  in  Nevada's  State 
Capitol  that  lays  to  rest  all 
the  speculation  over  who  real- 
ly controls  San  Francisco's 
merged  newspapers. 

It's  not  The  Chronicle  after 
all  According  to  the  docu- 
ment -  the  incorporation  pa- 
pers for  the  San  Francisco 
Newspaper  Printing  Co..  Inc. 
—  The  Chronicle  shares  con- 
trol with  The  Examiner. 

The  shares  of  ownership  arc 
spin  fifty-fifty  between  The 
Chronicle  Publishing  Company 
and  the  Hearst  Corporation, 
which  owns  The  Examiner  Pro- 
fits from  ihe  joml  advertising 
and  mechanical  priming  opera- 
tion. Chronicle  publisher  Charles 
de  Young  Thenot  has  testified 
in  V\  jthington  ami-trust  hear- 
ings, also  are  "paid  in  equal 
shares  "  Out  of  ihis.  each  paper 
meets  its  editorial  and  adminis- 
trative e\penses. 


Two  company  vice  presidents 
shared  the  witness  box  on  the 
last  day.  Bennett  played  It  to  the 
hilt.  He  managed  to  get  into  the 
record  stories  or  hints  of  private 
dinner  parties  for  commissioners, 
secret  meetings  of  utility  lawyers 
Including  a  huddle  at  the  Bohe- 
mian Club  to  screen  prospective 
PUC  appointees  (or  Reagan  Just 
before  Symons  and  Morrlssey  re- 
ceived their  commissions,  fre- 
quent visits  In  commissioners' 
offices  by  phone  company  execu- 
tives and  the  cost  of  AT4T 
lobbying  in  Washington. 

Finally  came  a  counterblast: 
an  allegation  by  company  vice 
president  A drlen  C.  Cassldy  that, 
three  weeks  after  Reagan's  elec- 
tion In  1966,  Bennett  asked  about 
possible  employment  with  thecom- 
pany  at  $50,000  a  year. 

Bennett,  out  of  the  hearing  at 
the  time,  rushed  back  when  In- 
formed the  charges  were  being 
made.  He  denied  them  and  later 
told  me  In  thecorridor:  "Fm  in 
their  way.  It's  obvious.  They've 
got  three  commissioners  locked 
up.  They've  got  theGovernor  lock- 
ed up.  But,  they  haven't  got  me 
locked    up    and    they   never  will.'" 

Bennett  then  bore  In  on  Cassldy 
and  got  him  to  admit  that  he 
and  Jerome  W.  Hull,  PT&T  ex- 
ecutive vice-president,  had  had 
private  meetings  Onown  as  ex- 
parte  contacts)  with  Mitchell  and 
Symons  on  the  rate  case. 

At  one  po'-nt,  Mitchell  explained 
the   meetings  by  saying:  ".„I  went 
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The  Chronicle,  of  count,  had  been 
driving  The  F-am;ner  to  the  wall 
financial  for  some  time  before  ihe 
papers  formed  Ihe  Printing  Companv 
in  September.  I'ifcS  Vei. The  Chron- 
icle went  into  an  equal  partnership 
agreement  wiih  us  weakening  morn- 
ing nval. 

The  Chronicle,  in  short,  was 
willing  to  give  up  its  dominant  po- 
sition, its  rxadlt  Ion  a  1  in  dependence 
and  all  that  was  meant  by  its 
longtime  slogan,  "the  city's  only 
home -owned  newspaper"  In  ex- 
change for  higher  profits  premised 
by  a  joint  operation  that  would 
destroy  the  need  for  expensive 
competition. 

Hearst  was  only  too  eager  to 
agree.  The  corporation  said  later 
in  congressional  testimony  that  its 
afternoon  News  Call- Bulletin  — 
killed  by  the  merger  and  replaced 
by  The  Examiner  --  had  been  los- 
ing money  for  a  dozen  years.  The 
Examiner,  it  said,  had  been  suf- 
fering "frightening  losses*' for  six 
years  in  the  morning  field  opposite 
The  Chronicle. 

Both  newspapers  insist,  or 
course,  that  there  was  nothing 
wrong  with  their  merger.  Before 
formalizing  it,  after  all.  they  got 
word  from  President  Johnson's 
Justice  Department  that  it  would 
not  take  anti-trust  action  at  that 
time. 

They  had  agreed  to  the  merger 
on  Oct.  23.  196-1.  according  to 
Thieriot's  testimony,  but  mana^ei 
to  keep  it  a  secret  for  nearly  a 
year  while  awaiting  Justice  De- 
partment clearance. 

But  even  after  they  got  clear- 
ance, and  despite  their  claims  of 
purity,  they  somehow  still  felt  it 
necessary  to  continue  to  hide  the 
deed. 

OfT  to  Nevada 

They  sent  their  lawyers  to  far- 
off  Carson  City  to  file  the  in- 
corporation papers  under  assum«I 
names.  That  was  on  September  1, 
1965,  in  the  Nevada  Secretary  of 
State's  office. 

They  didn't  call  it  the  Sac  Frao- 
cisco  Printing  Company.  Instead,  it 
was  "Central  State  Enterprises, 
Inc."  Nor  did  they  list  the  re-1 
directors  —  Hearst  and  Chronic!? 
executives  whose  names  might  ;•» 
recognized.  They  listed  six  attor- 
neys who  represented  them:  Rev- 
ert   Baymer.    John    E.    Schlatter 
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S.F.  Newspaper  Printing  Company  began  with 
a  bogus  name,  fake  directors  and  a  Reno  address 


The 
merger 

document 


The  name  of  this  corporation  shall  be  CENTRAL  STATE 
:  E:iTERPRISES,  IMC."  ..';  . 
Is  hereby  amended  to  read  as;  follows: 


The  name  of  this  corporation  shall  be  SAN  FRANCISCO 
NEWSPAPER  PRINTINO  COMPANY,  INC.",  v.'; 


LIST  OF  OFFICERS,  DIRECT0R5  AND  AGENT 


SAN   FRANCISCO  .NEWSPAPER,  PRINTING  COMPANY,    INC. 


For  the  Filing  Period  July  1..  196*  to  July  1. 


OFFICERS  AJTD  DXXSOTOU 


Charles  W.  kenady,  R.  Barry 
Chorion,  J,  Raymond  Mealy  and 
James  Murad.  all  with  a  post  office 
address  of  "01  Crocksr  Building, 
San  Francisco  94104.) 

Nor  did  they  saj  who  Tiled  the 
articles  of  Incorporation.  They 
said  it  was  filed  "at  the  request 
of"  C  T  Corporation  System.  333 
Pine  St.  Neither  did  they  give  a 
San  Francisco  address  for  the  new 
corporation.  Its  headquarters  was 
listed  as  1  Ejsi  First  Street  in 
Reno  (the  First  National  Bank  of 
Nevada). 

Why  Nevada?  Well,  for  one  thing, 
the  state  has  neither  corporate 
nor  personal  income  taxes. 

Why  the  secrecy  Obviously, the 
publishers  fell  H  would  be  easier 
to  combat  complaints  of  their  em- 
ployes, their  readers  and  the  pub- 
lic if  they  could  present  them  with 
an  accomplished  fact.  More:  they 
obviously  wanted  time  to  plan  care- 
fully so  that  the  enormous  prob- 
lems of  physically  merging  three 
papers  into  two  would  move 
smoothly. 

Not  Available 

h  However.  The  New  York  Times 
broke  the  story,  the  Oakland  Trib- 
une ran  it  and  publishers  of  the 
Chronicle,  Examiner  and  News- 
Call-Bulletin  were  forced  to  run 
an  AP  story  on  the  merger  that 
ended  with  what  must  undoubtedly 
be  the  most  famous  last  line  in 
San  Francisco  journalism;  "Nei- 
ther publisher  was  available  for 
comment."  The  Incorporation  pa- 
pers were  hurriedly  amended  to 
change  the  name  from  CentralState 
Enterprises  to  the  San  Francisco 
Newspaper  Printing  Co.,  Inc.  and 
the  merger  was  belatedly  an- 
nounced on  Sept.  1 3,  1965. 

Joint  ownership  Is  spelled  out 
carefully  In  the  papers,  although 
they  do  not  say  which  Individuals 
own  the  shares  or  what  each  paper 
must  do  to  earn  its  50  per  cent 
of  the  profit.  (Circulation,  In  any 
case,  doesn't  appear  to  be  the 
measurement,  since  The  Chron- 
icle's circulation  has  climbed  to 
500.000.  The  Examiner's  fallen  to 
around  200,000.) 

There  are  200  shares,  half  of 
Class  A  and  half  of  Class  B. 
Both  classes,  one  representing  the 
Hearst  Corporation,  one  The 
Chronicle,  are  equal.  It  lakes  a 
majority  of  those  In  each  class, 
voting  separately,  to  approve  any 
action. 

Each  class  of  shareholders  elects 
an  equa  1  nttiber of  director  s. 


♦Wells  B.  Smith 


•Lyle  A.  Johnson 


W.    J.    Griffith 


Tic*  PrMiemt 

, Treasurer 


•William  J.    DOwling-,   Jr.-  .    _ 


Charles  Thieriot.  Director]     qQ 

Scott  .Newhall- 


Sheldon   G.    Cooper  !•• 

._! £_: : .....?.i u ■ .-„_„.DU»eler  " 

RandoiphA.    Hearst      _  Du««.r1°.1^ 

..."  '       Los 

George   R .■  Jjtearst , ... JjC^ _  DWetor    2^ 


competition  and  sunk  The  Chron- 
icle. 

In  sharp  disagreement  are  the 
newspaper  unions  whose  fight  with 
the  merged  company  has  kept  the 
newspapers  off  the  streets  since 
Jan,  5.  They  cue  greed  —  es- 
pecially Chronicle  greed  --  as  the 
b--slc  motive  for  the  merger. 

A  somewhat  competitive  pub- 
Usher,  J.  Hart  Clinton  of  the  San 
Mateo  Times,  said  much  the  same 
thing  in  testimony  before  the  Sen- 
ate subcommittee.  Clinton,  who 
claimed  his  paper  has  been  harmed 
by  unfair  competition  from  the 
merged  papers,  called  the  merger 
'"an  unlawfulcomblnauonandcon- 
spiracy     in     restraint    of    trade." 

He  noted  that,  though  The  Chron- 
icle's circulation  increased  33 per 
cent  after  the  merger,  its  ad- 
vertising rates  were  raised  100 
per  cent.  The  Examiner's  circula- 
tion plummeted.  But  Its  rates  went 
up  50  per  cent,  and  those  buy- 
ing Chronicle  ads  were  presented 
the  powerful  lure  of  placing  them 


None  of  the  above  --named  officers 
are  directors. 


Should  those  directors  deadlock, 
the  shareholders  elect,  in  a  page 
and  a  half  of  magnificently  compli- 
cated corporatese,  Class  C  di- 
rectors to  break  the  deadlock.  Af- 
ter that,  Class  C  directors  bow 
from  the  scene,  pee  INSIDE,  page 
4.). 

It  wasn't  until  last  September 
that  the  real  directors  were  put 
on  the  incorporation  papers.  For 
The  Chronicle,  they  are  Thieriot, 
Executive  Editor  Scott  Newhall 
and  Sheldon  Cooper,  the  paper's 
chief  counsel.  For  the  Hearst 
Corporation,  it's  Examiner  pub- 
lisher Charles  Gould;  Randaolph  A. 
Hearst,  chairman  of  the  corpora- 
tion's executive  committee,  and 
George  Hearst,  Jr.,  publisher  of 
the  Los  Angeles  Herald -Exam- 
iner. 

Perpetual  Existence    * 

The  company,  according  to  the 
incorporation  papers,  will  be 
around  long  after  these  Individuals 
are  gone,  ft  is.  In  corporate  fact, 
"to    have    perpetual    existence." 

It  also  can  do  just  about  any- 
thing. Its  "specific  business"  Is 
listed  as  printing.  But  it  also  is 
empowered  "to  carry  on  any  busi- 
ness' from  manufacturing  to  op- 
erating hotels  —  and  anywhere  In 
the  world. 

There  will  be  no  interference 
with  profits,  either.  For  the  com- 
pany,   says  the   document   "shall 


not  have  the  power  to  make  dona- 
tions for  the  public  welfare  or  for 
charitable,  scientific,  educational, 
civic  or  trade  purposes."  (This  is 
a  holdover  from  the  quirky  will 
of  Mike  DeYoune.  Chronicle  found- 
er.) 

The  publishers,  however,  are 
quick  to  deny  that  they  had  anything 
but  the  purest  motives  in  merging 
--  especially  when  people  suggest 
that  the  Justice  Department  should 
take  another   look   at  (he  merger. 

Last  year,  for  example,  Thieriot 
told  the  U.S.  Senate  Subcommittee 
on  Antitrust  and  Monopoly  that  the 
merger  removed  "the  necessity 
for  destructive  competition  which 
would  almost  certainly  have  left 
San  Francisco  without  two  sep- 
arately owned  and  wholly  Inde- 
pendent newspapers," 

His  sentiments  were  echoed  by 
The  Examiner's  Gould,  who  told 
the  Subcommittee  he  took  the  In- 
itiative In  seeking  merger  tor  the 
same  reason. 

Competition,  he  said,  was  s» 
fierce  that,  by  1%4,  it  had  be- 
come clear  that  either  The  Chron- 
icle or  The  Examiner  "wouldhave 
eventually  failed." 

Thieriot  acknowledged  that  The 
Chronicle,  although  allegedly  just 
breaking  even  financially,  was 
stronger  at  the  time.  But  he  said 
there  was  danger  that  the  Hearst 
Corporation  would  have  thrown  lis 
full   resources  inn  the  ferocious 


in  The  Examiner  as  +<i^  for  only 
10  per  cent  more. 

It  was  clear,  Clinton  said,  that 
The  Chronicle  used  the  profits  of 
its  extremely  profitac.!?  television 
station,  KRON.  to  overtake  The 
Examiner  as  a  prelude  to  merger. 

Thieriot  angrily  der.ielCiinton's 
charges.  He  said  the  rr.ergea  com- 
pany's profits  were  less  than  three 
per  cent,  claimed  competition  ac- 
tually had  been  mcre^s?!  :>*c=  ise 
of  the  growth  of  suburbar  news- 
papers and  that  San  Fr.-.;iSco now 
has  a  better  --  mean-;  ^r:*'  — 
afternoon  paper. 

Gould  boastedthat  San  Francisco 
papers  now  have  the  ;.r*est  cir- 
culations in  histori.  "have  great 
advertising  acceptance  ir.d  have 
proved  most  effective  in  producing 
results.'' 

Neither  publisher  h  1 i  much  to- 
say  about  editorial  quality.  But 
Gould,  incredibly,  cUuref  TheEx- 
aminer  now  has  beer,  sble  to  put 
together  the  "best  news  Withering 
staff  in  its  history." 


Get  a  Grip  on  the  >«-\w 


Direct  from  San  Francisco 

Do  you  know  that  the  1 965  newspaper  merger  is  at  the  bottom  9'  ■  ■  t  968 
newspaper  strike? 

Read  this  Guardian  closely  and  ice  'I  >t  doesn't  have  the  most  »u--  v ital  .*. 
lively  and  responsible  coverage  ol  San  Francisco's  major  news  story  ■■>  -  great 
newspaper  stnke. 

It  you  tint)  this  so.  you  may  be  interested  in  similar  Guardian  coverage 

■  The  secret  deal  which  knvced  lack  Shelley  out  and  lot  Ahefs  <«ta  the 
San   Francisco  mayor's  race. 

■  An  eiclusive  probe  into  the  mequrties  and  discrimination  ««  San  Fran- 
cisco's draft  boards -the  story  that  prompted  a  resolution  from  the  'r  Fran- 
cisco Human  Rights  Commission. 

■  The  coming  demolition  of  San  Bruno  Mountain  the  to'pi- »  1  tnert  of 
South  Bay  sloughlands  by  the  Leslie  Salt  Co , .  .  .  the  assembly  l»r  ■  bnUtffianl 
ot  Vietnam  war  dead  by  Bay  Area  undertakers  the  unreported  tawliciar 
les  ol  the  Wolden  scandal  the  Chronicle's  Anguillan  vicissitudes  .  .  .  and 
other  stories  and  commentary  you  will  read  nowhere  else 

The  Guardian's  motto  is  "to  print  the  news  and  raise  hell  "  SntaCfAC 
gularly  and  see  it  we  do' 


GUARD  I  AIM 


nn»'i»(«  mi luisCRiriiON roe 

llttSBH    WIS  MfcOMfU  Mil 


I       Adftess 

Cil»  t  Stale Zip — 

I            l»T  CUMOIAN  -  10/O  BPYIN1  STRUT,  UN  flMCISCO  •  PHCNC  UN  I  I 
l_  m  „  _  «  «  .----------- 


0/ 

Memorandum  From  Bruce  Brtjgmasx  :  Bud  Boyd — The  Last  Man  on  Earth 

■July  2,  I960. — First  announcement  in  Chronicle  Page  1 — How  strong  are  your 
instincts  for  survival?  Could  you,  an  average  city  dweller,  exist  in  the  wilderness 
tomorrow  with  little  more  than  your  bare  hands?  Bud  Boyd,  41,  outdoors  writer 
for  The  Chronicle — Acting  as  the  sole  survivors  of  an  H-Bomb  attack,  Boyd, 
his  wife  and  3  children  are  heading  for  the  wilderness  to  see  whether  they  can 
live  there  without  such  aids  as  guns  or  frying  pans  for  6  weeks.  With  little  more 
than  his  bare  hands.  Boyd  will  fight  for  simple  survival — for  food  and 
warmth — and  then  see  whether  he  can  rise  above  the  animal  state.  The  family 
will  go  off  with  only  the  clothes  on  their  backs  and :  an  axe.  1  pocketknife  apiece, 
a  ball  of  twine  and  a  supply  of  salt.  No  blankets  or  raincoats,  coffee,  tobacco, 
sugar  or  matches — not  even  a  cooking  pot. 

The  conclusion:  "Can  I,  Bud  Boyd,  a  city -bred  American  male,  survive?" 

Page  8 — %  page  ad  with  wilderness  drawings. — "Visualize  a  secret  lonesome 
place  high  in  the  western  mountain  wilderness.  Bear  and  mountain  lion  walk  this 
place.  Stark  mountains  rim  it  round  and  the  tiny  sapphire-blue  lake  is  as  cold 
as  the  winter  snow  that  feed  it.  This  is  untouched  primitive  country  where  the 
sun  is  your  timepiece — where  money  in  the  bank  means  nothing  at  all — where 
your  survival  depends  on  an  axe,  a  pocketknife.  a  length  of  rope,  some  twine 
and  a  bag  of  salt.  It  is  the  sort  of  place  that  will  shelter  the  survival  camp  of 
Bud  Boyd.  The  Last  Man  on  Earth.  You  will  be  able  to  share  the  dramatic  some- 
time desperate  experiences.  Publication  of  the  Wilderness  Journal  starting  soon 
in  the  Chronicle." 

July  6. — Last  Man's  Wife  Tells  Fears  (large  headline  above  logo). 

July  7. — Page  1 — Boyd  Children  Tell  Role,  Fears   (headline). 

July  8. — Page  1 — Mayor  says  Test  Vital  to  Nation  (headline).  Life  or  death 
adventure  is  of  national  significance  says  S.F.  Mayor  George  Christopher. 

July  9. — Page  1 — Boyd  Tells  Why  (headline).  "Perhaps  I  can  vindicate  my 
generation  of  Americans.  Maybe  I  can  show  the  way  to  someone  else  .  .  ." 

July  10. — Last  Man  Off  Into  the  Wilds  (headline).  Officials  witnesses  to  de- 
parture:  Calif.  Atty.  Gen.  Stanley  Mosk :  Rear  Admiral  A.  G.  Cook.  S.F.  Civil 
Defense  Chief :  Rev.  F.  J.  Ford,  Air  Force  Reserve  Chaplain.  They  certified  Boyd 
carried  no  blankets,  no  supplies,  no  matches,  not  even  fish  hooks.  Boyd  will  leave 
stories  and  pictures  in  prearranged  spot  where  they  can  be  picked  up  by  a  guide. 

July  11. — Scared  Boyd.  Family  Fight  Storm — Page  1  head. 

July  12. — Night  of  Terror — Bear  and  Bitter  Cold  Wreck  Boyds'  Night. 

July  13. — Boyd's  Third  Day — I  Must  Find  Food — Family  Hungry — Our^  fight 
for  survival  against  cold  and  exhaustion. 

Similar  stories  every  day. 

Examiner 

Thursday,  July  21. — Bud  Boyd's  Camping  Jaunt  Exposed  (front  page  head). 
Two  Examiner  reporters.  Examiner  outdoor  editor  and  photographer  discovered 
Boyd  camp  on  July  16  (learn  from  "unassailable  source''  that  Boyds  left  camp 
on  July  10).  they  find  at  campsite:  kitchen  matches,  shells  from  fresh  eggs, 
empty  spaghetti  cans,  empty  chip  beef  containers,  sugar  cubes,  watermelon 
rinds,  a  spent  .22  caliber  cartridge,  king  size  coke  bottles  (broken),  piece  of 
soap  by  nearby  stream,  so  much  toilet  tissue  that  some  had  been  used  to  start 
a  fire.  3  lb.  test  nylon  fishing  leader  attached  to  a  fishing  pole.  2  recent  copies  of 
the  Sat.  Eve.  Post  and  the  July  24th  issue  of  Readers  Digest. 

Adm.  Cook  mum — "not  at  liberty  to  say." 

"The  kitchen  matches  found  in  the  fireplaces  here  had  been  used,  on  occasion. 
to  light  an  old  copy  of  the  San  Francisco  Chronicle,  which  had  put  out  Boyd's 
story  to  some  44  newspapers  throughout  the  country.  The  Chronicle  was  slightly 
burned.  In  light  of  the  foregoing  facts,  that  might  well  have  been  symbolic." 

July  22. — State  Probe  of  Last  Man  Test  Urged — Page  1  head  branded  as  an 
exploitation  of  peoples  fears"  by  Legislator. 

1.  Chronicle  sues  Ex  for  $1,500,000  charging  libel  resulted  from  Ex's  exclusive 
story  that  Boyd's  had  decamped  on  July  10  &  test  was  failure.  Chronicle  came 
up  with  $500  to  file  suit. 

2.  Chronicle  claims  Boyds  left  camp  because  they  were  weak  &  starving  & 
food  for  children  was  not  obtained  until  last  day. 

3.  Highly  placed  state  officials  denied  they  had  been  "fully  informed." 
Chronicle  says  the  Boyds  had  no  supplies  for  first  11  days.  Chronicle  will  continue 
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to  run  series  until  ended — several  day  time  lapse  between  when  written  & 
published.  Executive  Chronicle  Editor  Scott  Newhall  admits  "Examiner  story  is 
substantially  correct,  although  it  is  full  of  innuendo." 

July  23. — Boyd  &  Newhall  appear  on  KRON-TV   (Chronicle-owned  station). 

Ex  headline — SF  I  red  By  Ordeal  of  Boyd  Kids ;  San  Franciscans  expressed 
outrage  .  .  .  Mothers,  Youth  leaders  and  representatives  of  legal  profession 
protest  .  .  . 

The  fact  that  newspapers  should  also  be  prepared  to  have  their  promotion 
schemes  discovered  was  stressed,  in  a  negative  way,  by  Newhall  who  said  the 
Examiner's  enterprise  in  finding  the  Boyd  camp,  and  discovering  tthe  Boyds 
had  left,  constituted  merely,  "Infantile  journalism." 

July  21f. — Chronicle  calls  Ex  reporters  "a  task  force  of  camp  followers." 

July  25. — How  To  Prepare  for  an  Attack. 

Tbe  Real  Civil  Defense  Method — Straight  official  facts  to  inform  Citizens. 

Ex  runs  San  Rafael  Independent  Journal  editorial  of  July  23  : 

"We  want  to  apologize  to  newspaper  readers  everywhere  for  the  action  of 
our  fellow  journalists. 

"We  doubt  there  was  any  intent  to  defraud  in  the  usual  sense.  Certainly 
nothing  illegal  was  done.  But  a  rigged  newspaper  story  is  just  as  despic- 
able as  a  rigged  quiz  show." 

Boyd  also  sues  &  suits  now  total  more  than  $2,000,000. 

Investigators  from  State  Dept.  of  Fish  &  Game  sent  in  . . . 

Examiner  presents  facts  on  KTVU-TV  Channel  2. 

Editor  of  Chronical  says  Examiner  stories  result  from  falling  circulation  of 
Examiner. 

News  Call  Bulletin 

July  22. — Page  1  continued  to  page  4. 

Headline  :  Safari  So  Good  ;  Dr.  Livingsome,  I  Presume? 

Subhead :  Bold  News  Calls  Bulletin  Writer  Survives  with  Bubbly  and  Blonde. 

Byline :  Andrew  Curtin,  Lover  of  Good  Life. 

Lead :  At  the  Edge  of  the  Green  Belt.  SF  July  22 — How  many  men  have  asked 
themselves:  Are  the  finer  things  of  life  really  necessary?  Do  we  really  need 
pretty  girls?  Could  one  dine  like  a  White  Russian  at  Eastertide  in  surroundings  a 
full  30  minutes  ride  from  Union  Square?  What  would  Diamond  Jim  Brady  have 
done  during  a  shortage  of  terrapin  soup? 

With  these  questions  nethermost  in  my  mind,  my  city  editor  directed  an  ex- 
periment. I  was  to  set  forth,  suitably  equipped  for  such  a  safari  to  find  out 
whether  the  desire  for  gracious  living  could  be  sustained  under  the  elins  & 
eucalypti.  It  was  agreed  my  equipment  should  consist  of :  a  pretty  girl,  a  glazed 
ham.  replete  with  candied  pineapples,  tomatoes,  stuffed  olives  &  other  fruits  & 
vegetables,  a  bottle  of  champagne,  a  folding  chaise  lounge,  table  linen,  &  silver- 
ware, a  portable  radio  &  a  set  of  golf  clubs." — "also  a  pith  helmet" 

July  23. — Expose  Last  Gourmet  Jaunt,  by  Admiral  Ahab  Muller,  N-CB  Har- 
poonist ;  pictures  captioned — Donna  pours  last  drop  of  bubbly  into  oversize  slip- 
per held  by  Curtin,  whose  supplies  are  running  out  Admiral  Lowers  the  Curtin. 


Memorandum  from  Bruce  Brugmanx  :  Commentary  on  Water  in  the  News 

In  California  water  is  a  subject  of  great  importance  for  the  physical  benefits 
it  confers  on  arid  lands,  for  the  heavy  financial  costs  of  bringing  it  to  those  lands, 
and  for  the  great  incremental  values  it  confers  upon  the  owners  of  the  lands  so 
benefitted.  Often  water  is  called  "life-blood",  and  the  Biblical  phrase  "to  make 
the  desert  blossom  as  the  rose"  has  been  repeated  in  California  for  generations. 

Billions  of  Federal  dollars  already  have  been  spent  to  develop  water  for  Cali- 
fornia lands,  and  in  addition,  the  State  Water  Project  already  has  cost  the  people 
of  California  close  to  $3  billion.  Much  more  is  in  prospect.  Three  California  Sen- 
ators— William  F.  Knowland,  Thomas  H.  Kuehel  and  Clair  Engle — and  Gov. 
Edmund  G.  "Pat"  Brown  as  well,  each  have  assured  Congress  that  the  people  of 
California  are  going  to  pay  $11  billion  for  construction  of  the  State  Water  Project. 
A  critical  difference  between  Federal  and  State  projects,  it  is  necessary  to  note,  is 
that  Federal  Reclamation  Law  controls  monopoly  and  speculation  through  a  pro- 
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vision  known  as  the  160-acre  limitation  on  deliveries  of  water  to  privately-owned 
lands,  but  California  State  law  contains  no  equivalent  protection. 

Well-informed  persons  have  expressed  repeatedly  the  importance  of  controlling 
water  monopoly  and  speculation.  Secretary  of  the  Interior  Harold  L.  Ickes 
advised  the  editor  of  the  San  Francisco  News  in  1945  that  pending  proposals  for 
State  operation  of  reclamation  projects  in  California  were  a  continuation  of  "the 
age-old  battle  over  who  is  to  cash  in  on  the  unearned  increment  in  land  values 
created  by  a  public  investment.  .  .  .  Their  principal  objective  is  to  avoid  appli- 
cation to  the  Central  Valley  of  California  of  the  long-established  reclamation 
policy  of  the  Congress  which  provides  for  the  distribution  of  the  benefits  of  great 
irrigation  projects  among  the  many  and  which  prevents  speculation  in  lands  by 
the  few." 

Theodore  Roosevelt  who,  as  President,  signed  the  original  reclamation  Act  and 
personally  inspired  the  160-acre  law,  told  the  Commonwealth  Club  in  San  Fran- 
cisco in  1911  in  even  stronger  language :  "Now  I  have  come  to  the  crux  of  my 
appeal.  I  wish  to  save  the  very  wealthy  men  of  this  country  and  their  advocates 
and  upholders  from  the  ruin  that  they  would  bring  upon  themselves  if  they  were 
to  have  their  way.  It  is  because  I  am  against  revolution ;  it  is  because  I  am 
against  the  doctrines  of  the  Extremists,  of  the  Socialists ;  it  is  because  I  wish  to 
see  this  country  continued  as  a  genuine  democracy ;  it  is  because  I  distrust 
violence  and  disbelieve  in  it ;  it  is  because  I  wish  to  secure  this  country  against 
ever  seeing  a  time  when  the  'have-nots'  shall  rise  against  the  'haves' ;  it  is 
because  I  wish  to  secure  for  our  children  and  our  grandchildren  and  for  their 
children's  children  the  same  freedom  of  opportunity,  the  same  peace  and  order 
and  justice  that  we  have  had  in  the  past." 

Against  the  background  of  the  need  of  California  for  water  development,  and 
these  warnings  of  the  dangers  of  uncontrolled  monopoly  and  speculation,  the 
contrast  stands  out  sharply  between  the  generous  newspaper  publicity  given 
in  San  Francisco  upon  some  occasions  to  water  development  and  agribusiness 
policies  in  California,  and  the  conspicuous  absence  of  publicity  upon  others.  The 
absences  appear  notably  to  coincide  with  public  deliberations  over  whether  to 
retain  or  to  eliminate  the  160-acre  law.  An  example  was  the  reporting  in  1959 
of  extended  Congressional  debate  over  two  related  issues :  ( 1 )  would  Congress 
authorize  expenditure  of  an  additional  half-billion  Federal  dollars  to  water  a 
half  million  privately-owned  California  acres  and  (2)  would  Congress  exempt 
from  the  Federal  160-acre  limitation  the  waters  of  a  California  State  Project 
seeking  permission  to  use  Federal  reclamation  facilities  jointly? 

The  United  States  Senate  debated  these  issues  at  great  length  and  in  great 
detail  over  the  period  of  a  week  on  four  days  in  May  1959,  on  the  fifth,  seventh, 
eleventh  and  twelfth.  These  historic  Senate  deliberations  fill  approximately  80 
pages  in  the  Congressional  Record.  They  include  enumerations  of  the  holders  of 
lands  in  excess  of  1,000  acres  each,  totalling  70  percent  of  the  project  area  to  be 
benefitted  by  publicly-supplied  water-  The  decision  of  the  Senate,  after  four  days 
of  debate,  was  to  approve  spending  the  half  billion  Federal  dollars,  conditioned 
upon  denial  of  exemption  of  the  State  Water  Project  from  the  160-acre  water 
limitation.  (105  Congressional  Record,  7483-7498,  7665-7691,  7849-7872,  7896- 
8001) 

Diligent  search  in  library  files  of  the  two  leading  San  Francisco  newspapers — 
Examiner  and  Chronicle — discloses  no  account  of  the  Senate  debate  between 
May  5  and  13,  1959.  The  Examiner's  chief  editorial  writer  has  explained,  on 
May  14,  1959,  that  his  newspaper  had  "not  carried  details  of  the  Senate  debate 
on  the  San  Luis  Reservoir  bill,  for  lack  of  space,  but  (had)  carried  daily  news 
stories."  Possibly  these  stories  appeared  in  early  editions,  but  were  dropped  in 
the  edition  in  the  permanent  library  file. 

The  managing  editor  of  the  Chronicle  explained  on  May  12,  1959,  the  final 
day  of  the  Congressional  debate,  that  "As  to  the  beginning  of  the  debate  on 
May  5,  we  carried  a  short  story  for  one  or  two  editions  and  then  threw  it  out 
in  disgust  when  we  concluded  it  would  be  more  confusing  than  informative  to 
our  readers."  With  his  explanation  he  enclosed  an  11  col.-inch  account. 

An  earlier  one-day  Senate  debate  on  August  15,  1958  covering  the  same  sub- 
jects apparently  went  unreported  to  readers  of  either  newspaper ;  at  least  search 
of  library  files  disclosed  no  news  stories.  The  1958  debate  occupies  about  13  pages 
in  the  Congressional  Record. 
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Upon  three  other  occasions  in  1966  Congress  concerned  itself  with  the  same 
issues.  Two  of  these  were  appropriation  committee  hearings  and  the  third  was 
a  Senate  Interior  Committee  hearing  concerned  with  the  question  whether  the 
160-acre  limitation  was  being  observed  or  circumvented  on  the  San  Luis  (West- 
lands)  Federal  Project.  Search  of  Examiner  and  Chronicle  library  flies  discloses 
no  news  account  of  these  three  hearings  on  April  26  and  27,  and  July  29,  1966. 

It  may  be  relevant  to  note  that  the  Chronicle,  in  an  editorial  on  July  24,  1966, 
just  five  days  prior  to  the  last  of  the  three  hearings  referred  to  above,  stated 
that  "This  (160-acre)  rule,  it  will  be  remembered,  was  set  aside  by  act  of  Con- 
gress from  application  to  users  of  water  that  is  to  be  stored  behind  the  San  Luis 
dam  as  part  of  the  California  Water  Project."  The  reference  to  the  "act  of 
Congress"  can  be  only  to  the  legislation  referred  to  above,  debated  four  days  in 
the  Senate  in  1959.  The  facts  are  contrary  to  the  statement  in  the  editorial : 
Congress  was  asked  to  set  aside  the  160-acre  rule  for  the  California  State  Water 
Project,  but  refused.  The  title  of  the  Chronicle  editorial  of  July  24,  1966  was 
"An  Outmoded  Law." 

On  July  31,  1966,  two  days  after  the  last  of  the  three  Congressional  hearings 
referred  to  above,  an  Examiner  editorial  similarly  misled  its  readers.  Speaking 
of  land  and  water  along  the  Kern,  it  said  :  "Their  land  didn't  come  from  the  gov- 
ernment. They  get  no  irrigation  subsidy."  The  fact  is  that  title  to  some  of  the 
lands  came  directly  from  the  government,  to  others  from  the  government  via 
railroad  land  grants,  and  to  still  others  from  Spanish  or  Mexican  land  grants, 
the  validity  of  title  now  resting  upon  government  acceptance.  The  San  Francisco 
Chronicle  was  explicit  at  the  very  time  of  their  acquisition  concerning  lands 
in  the  area  being  acquired  from  the  government.  On  May  31,  1877  the  Chronicle 
said:  "If  those  who  call  themselves  statesmen  and  lawmakers  continue  much 
longer  to  disregard  the  rights  and  interests  of  the  great  body  of  the  citizen  class — 
to  promote  the  absorption  of  the  land  of  the  nation  by  a  few  wealthy  and  un- 
scrupulous capitalists,  aided  by  corrupt  officials  and  perjured  locators  at  the 
Government  Land  Office,  depriving  the  poor  man  of  small  means  of  the  oppor- 
tunity of  obtaining  homes,  and  white  laborers  generally  of  all  chance  of  securing 
work  at  fair  wages  the  oppressed  millions  will  be  impelled  to  the  last  resort 
of  revolution  to  redress  their  wrongs."  As  for  the  absence  of  "irrigation  sub- 
sidy", this  clearly  is  in  error ;  irrigation  subsidy  is  substantial.  The  Army 
Engineers,  who  constructed  the  dam  on  the  Kern  River,  estimated  a  proper 
"irrigation"  cost  allocation  at  approximately  50  percent  above  a  "flood  con- 
trol" allocation  in  1948.  "Irrigation"  represents  a  subsidy  in  the  form  of  "in- 
terest-free money ;"  "flood  control"  represents  an  outright  and  complete  subsidy. 
According  to  the  Los  Angeles  Times  on  July  20,  1966,  the  Kern  River  dam  cost 
$16  million  and  the  water  users  repay  $4.5  million.  On  January  5,  1969  the  fol- 
lowing statement  was  carried  by  the  San  Francisco  Examiner:  "The  Examiner 
supports  efforts  of  the  state  administration  to  repeal  the  160-acre  limitation  on 
farm  lands  irrigated  by  federal  water  works."   (Page  2,  section  B.) 

Berkeley,  Calif.,  May  7, 1959. 
Editor, 
Sent  to — 

San  Francisco  Chronicle. 
San  Francisco  Examiner. 
Oakland  Tribune. 
My  Dear  Editor  :  The  floor  of  the  United  States  Senate  was  the  scene  of  a 
great  debate  on  Tuesday,  May  fifth,  on  the  proposal  by  both  California  Senators 
to  lift  the  federal  160-acre  water  limitation  at  San  Luis  from  waters  flowing 
to  certain  lands  in  the  Central  Valley.  Since  1902  the  limitation  has  been  the 
instrument  for  achieving  widespread  distribution  of  property  ownership  and  pre- 
venting unjust  enrichment. 

Both  California  Senators  spoke  for  removal  of  the  limitation;  the  names  of 
the  present  Governor  and  his  predecessor  were  both  cited  in  support;  three 
Senators — Douglas  of  Illinois,  Morse  and  Neuberger  of  Oregon — opposed  tamper- 
ing with  present  law ;  California  names — individual  and  corporate — were  spread 
upon  a  record  extending  over  14  pages  (6725-6739). 
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Many  Calif ornians  are  interested  in  this  issue,  for  the  outcome  of  current 
debate  affects  their  future. 

Dilligent  search  through  the  pages  of  three  leading  San  Francisco  Bay  news- 
papers for  the  afternoons  of  the  fifth  and  sixth,  and  the  mornings  of  the  sixth 
and  seventh,  disclosed  no  mention  of  the  debate  in  the  Senate  on  the  fifth,  nor 
the  fact  that  at  its  close  announcement  was  made  that  debate  would  be  resumed 
on  the  seventh. 

Among  the  three  newspapers  I  examined  was  your  own. 

Did  I  fail  to  discover  a  news  item  reporting  the  Senate  debate  that  was  there? 
Sincerely  yours, 

Paul  S.  Taylor. 

San  Francisco  Examiner, 
San  Francisco,  Calif.,  May  14, 1959. 

Dear  Mr.  Taylor:  We  have  not  carried  details  of  the  Senate  debate  on  the 
San  Luis  Reservoir  bill,  for  lack  of  space,  but  have  carried  daily  news  stories. 
Sincerely, 

Dick  Pearce, 
Chief  Editorial  Writer. 

San  Francisco  Chronicle, 

May  12,  1959. 
Mr.  Paul  S.  Taylor, 
Berkeley,  Calif. 

Dear  Mr.  Taylor:  I  am  enclosing  a  clipping  of  our  story  on  the  continuing 
debate  over  the  application  of  the  160  acre  limit  to  the  S'an  Luis  project  which 
appeared  in  this  morning's  Chronicle.  It  is,  I  think,  a  fair  account  of  what  has 
gone  on  and  should  indicate  our  interest  in  this  subject. 

As  to  the  beginning  of  the  debate  on  May  5,  we  carried  a  short  story  for  one 
or  two  editions  and  then  threw  it  out  in  disgust  when  we  concluded  it  would 
be  more  confusing  than  informative  to  our  readers.  The  press  services  had  at- 
tempted to  condense  a  complicated  story  into  a  relatively  few  paragraphs  and 
had  only  succeeded  in  confusing  the  issues. 

I  cannot  speak  for  other  newspapers,  but  this  one  has  no  intention  of  failing 
to  cover  the  water  disputes  that  arise  in  this  State. 
Very  truly  yours, 

Gordon  Pates,  Managing  Editor. 


[From  the  San  Francisco  Chronicle,  May  12,  1959] 
"Filibuster"  Delays  Vote  on   San  Luis 

Washington,  May  11. — Lengthy  debate  today  prevented  for  the  third  day  a 
Senate  vote  on  the  California  San  Luis  water  development. 

Senator  Thomas  H.  Kuchel  (Rep-Calif.)  called  it  a  filibuster.  Senators  Paul  H. 
Douglas  (Dem-Ill.)  and  Wayne  Morse  (Dem-Ore.)  denied  it.  His  purpose, 
Douglas  said,  was  to  delay  a  vote  until  he  is  sure  the  Senate  and  the  people 
understand  the  issues. 

Kuchel  and  Senator  Clair  Engle  (Dem-Calif.)  are  sponsoring  the  bill  to 
authorize  a  $290  million  San  Luis  addition  to  the  Federal  Central  Valley  proj- 
ect, with  the  State  authorized  to  enlarge  and  use  the  same  reservoir  as  part 
of  the  State  Feather  river  project. 

160    ACRES 

Douglas,  Morse  and  Senator  Richard  L.  Neuberger  (Dem-Ore.),  have  proposed 
an  amendment  to  eliminate  a  provision  of  the  bill  exempting  the  State  portion 
of  the  undertaking  from  the  provision  of  Federal  reclamation  law  limiting  water 
deliveries  to  160  acres  in  a  single  ownership. 

Douglas  has  said  State  and  Federal  funds  would  be  mingled  in  San  Luis  dam, 
and  the  waters  in  the  reservoir  would  lose  their  separate  State  and  Federal 
identity.  Therefore,  he  said,  Federal  acreage  restriction  should  apply  to  all  water 
withdrawn  from  the  reservoir. 
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engle's  view 

Engle  said  every  Federal  dam  impounds  everybody's  water,  "but  that  does  not 
give  the  Federal  Government  the  right  to  pursue  each  molecule  of  water  as  if  it 
had  'USA'  stamped  on  it." 

Engle  said  if  the  State  wants  to  impose  acreage  restrictions  in  its  water  de- 
velopment program,  it  is  up  to  the  State  Legislature  to  do  it. 

Douglas  replied  the  absence  of  acreage  limitation  from  the  State  project 
would  "perpetuate  a  condition  of  agrarian  feudalism"  in  California. 


[Oakland,  Calif.,  May  12,  1959] 

The  Tribune  Forum   For  Readers'   Opinions 
Question 

Editor  :  The  floor  of  the  United  States  Senate  was  the  scene  of  a  great  debate 
on  Tuesday,  May  5th,  on  the  proposal  by  both  California  Senators  to  lift  the 
federal  160-acre  water  limitation  at  San  Luis  from  waters  flowing  to  certain 
lands  in  the  Central  Valley.  Since  1902  the  limitation  has  been  the  instrument 
for  achieving  widespread  distribution  of  property  ownership  and  preventing 
unjust  enrichment. 

Both  California  senators  spoke  for  removal  of  the  limitation ;  the  names  of  the 
present  Governor  and  his  predecessor  were  both  cited  in  support ;  three  sen- 
ators— Douglas  of  Illinois,  Morse  and  Neuberger  of  Oregon — opposed  tampering 
with  present  law;  California  names — individual  and  corporate — were  spread 
upon  a  record  extending  over  14  pages  (6725-6739). 

Many  Californians  are  interested  in  this  issue,  for  the  outcome  of  current  de- 
bate affects  their  future. 

Diligent  search  through  the  pages  of  three  leading  San  Francisco  Bay  news- 
papers for  the  afternoons  of  the  fifth  and  sixth,  and  the  mornings  of  the  sixth 
and  seventh,  disclosed  no  mention  of  the  debate  in  the  Senate  on  the  fifth,  nor 
the  fact  that  at  its  close  announcement  was  made  that  debate  would  be  resumed 
on  the  seventh. 

Among  the  three  newspapers  I  examined  was  your  own. 

Did  I  fail  to  discover  a  news  item  reporting  the  Senate  debate  that  was  there? 

Paul  S.  Taylor. 

Berkeley. 

Berkeley,  Calif.,  May  16, 1959. 
The  Editor, 
The  Chronicle, 
San  Francisco,  Calif. 

Sir:  Following  are  two  excerpts  from  the  Congressional  Record  of  May  11, 
1959  :— 

Senator  Douglas.  ".  .  .  once  again  I  urge  the  Senators  from  California  to 
think  of  the  interests  of  their  state,  and  not  tie  themselves  to  the  chariot — or  to 
the  trucks,  if  I  may  use  a  modern  analogy — of  the  big  landowners.  I  ask  them 
not  to  come  into  this  Chamber  shackled  with  the  chains  of  the  Southern  Pacific 
Land  Co.,  the  Boston  Ranch  Co.,  the  Kern  County  Land  Co.,  the  Standard  Oil 
Co.,  the  other  oil  companies,  and  the  other  large  landowners  in  this  area."  (May 
11,  1959,  page  7062. ) 

Senator  Douglas:  "I  shall  be  glad  to  go  to  California  and  debate  this  issue 
up  and  down  the  Central  Valley  and  up  and  down  the  coast  with  the  two  Sen- 
ators from  California.  I  will  pay  my  own  way  to  California,  and  I  am  ready  to 
hold  joint  debates  in  Sacramento,  Bakersfield,  Fresno,  San  Franscisco,  and  Los 
Angeles.  In  fact,  I  am  tempted  to  issue  a  challenge  now  to  the  Senators  to  debate 
this  issue."  (May  11,  1959,  page  7071.) 

Here  is  a  definite  challenge  by  a  noted  Senator  to  both  our  California  Sen- 
ators to  debate  up  and  down  California  on  the  subject  of  the  proposal  by  our 
Senators  to  prevent  applying  to  the  San  Luis  project  the  Reclamation  Law  pro- 
vision that  "water  shall  not  be  furnished  from  any  such  reservoir  or  delivered 
through  any  such  canal  or  ditch  to  any  one  landowner  in  excess  of  an  amount 
sufficient  to  irrigate  one  hundred  and  sixty  acreas.  .  ."  (36  Stat.  926). 
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The  challenge  to  such  debates  is,  I  am  sure,  of  vital  interest  to  thousands  of 
Californians.  I  think  it  makes  a  newspaper  story  of  great  news  value  and  I 
feel  sure  you  will  want  to  give  it  good  coverage — unless,  of  course,  you  think 
it  is  without  news  interest. 

The  debate  in  the  Senate  on  the  San  Luis  bill  presented  by  our  two  senators, 
with  its  provision  for  eliminating  the  160  acre  limitation,  raged  for  4  days.  It 
occupied  14  pages  in  the  Congressional  Record  of  May  5  and  20  pages  on  May  7. 
It  was  mainly  between  Kuchel  and  Engel  on  one  side  and  Morse,  Douglas  and 
Xeuberger  on  the  other. 

The  fact  that  the  challenge  to  Kuchel  and  Engel  was  made  by  Senator  Doug- 
las on  May  11  makes  it  already  news  almost  a  week  old,  but  I  am  sure  you  can 
warm  it  up  by  asking  our  two  senators  if  they  plan  to  accept  the  challenge. 
Very  Truly  Yours, 

James  D.  LeCron. 


[From  the  San  Francisco  Chronicle,  July  24,  1966] 

Editorial  Comment:  An  Outmoded  Law 

A  slowdown  over  the  160-acre  limitation  on  land  eligible  water  from  Fed- 
eral reclamation  projects  is  shaping  up  in  Kern  county,  where  the  Bureau  of 
Reclamation's  $21  mililon  Isabella  dam  stores  Kern  river  water. 

This  dam  was  built  in  1954,  primarily  for  flood  control.  The  flood  control  share 
of  the  cost  was  to  be  borne  by  the  Government  and  the  irrigation  storage  share 
by  the  water  users.  The  users  have  paid  $4.5  million  in  cash  for  their  share.  Now 
the  Department  of  the  Interior  is  contending  that  the  use  of  Federal  funds  in  the 
dam  requires  applying  the  160-acre  limitation  to  the  water  users,  even  though  no 
subsidy  to  them  is  involved. 

Kern  county  agriculture  is,  of  course,  big  business  that  to  be  profitable  requires 
big  tracts  of  1000  acres  or  more.  University  of  California  studies  support  this, 
and  it  is  the  basis  for  the  contention  of  four  water  districts,  dependent  on  Isa- 
bella dam  for  the  storage  of  their  water,  that  the  160-acre  law  is  out  of  date  in 
this  State. 

Approximately  1000  landowners  use  Kern  river  water  for  irrigation.  Their 
rights  go  way  back,  and  the  Government  has  no  share  in  them.  In  the  area  are 
34  landowners  who  have  between  320  and  1000  acres  and  17  others  who  have  1000 
acres  or  more.  Biggest  of  all  is  the  Kern  County  Land  Company,  which  is  taking 
the  lead  in  resisting  the  application  of  the  160-acre  rule. 

This  rule,  it  will  be  remembered,  was  set  aside  by  act  of  Congress  from  appli- 
cation to  users  of  water  that  is  to  be  stored  behind  the  San  Luis  dam  as  part  of 
the  California  Water  Project.  It  is  said  there  are  60  contracts  between  the  Gov- 
ernment and  water  users  in  other  States  that  give  relief  from  the  limitation. 

It  is  contrary  to  sound  economic  principles  to  try  to  break  up  large  agricultural 
landholdings  in  a  State  like  California  where,  under  irrigation,  they  produce 
high-yield  crops.  The  160-acre  reclamation  law  was  written  in  1902  to  build  dams 
to  open  up  public  lands  to  family  farms.  It  is  not  rationally  applicable  to  a  case 
like  that  in  Kern  county  where  the  big  farms  established  their  water  rights  long 
before  Isabella  dam  was  built. 

Congress  owes  it  to  California  agriculture  to  review,  revise  and  clarify  this 
outmoded  and  unevenly  applied  law. 


[From  the  Los  Angeles  Times,  Wednesday  morning,  July  20,  1966] 

Times  Editorials 

Acreage  Limit  Law  Needs  Rethinking 

U.S.  Reclamation  Commissioner  Floyd  Dominy  suggested  earlier  this  month 
that  the  160-acre  limitation  law  on  reclamation  projects  should  be  re-examined. 

The  need  for  such  re-examination  is  attested  by  the  latest  move  of  his  depart- 
ment to  impose  the  limitation  on  four  irrigation  districts  which  store  water  in 
Lake  Isabella  reservoir  on  the  Kern  River. 

Basic  idea  of  the  limitation  was  to  break  up  extensive  holdings  so  as  to  en- 
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courage  small  family-size  farms  and  to  prevent  large  landowners  from  realizing 
undue  benefits  from  federal  irrigation  projects. 

Where  federal  water,  federal  lands  and  interest-free  federal  financing  for  irri- 
gation works  are  involved,  such  a  limitation  may  have  some  validity — even 
though  it  flies  in  the  face  of  present  day  agricultural  economics. 

But  none  of  those  conditions  applies  on  the  Kern  River. 

The  Isabella  project  does  not  store  government  water,  involves  no  reclamation 
of  government  land  and  provides  no  interest-free  government  financing  or  other 

form  of  subsidy.  . 

Although  the  Bureau  of  Reclamation  admits  that  the  flow  of  the  river  belongs 
to  the  water  users  it  contends  that  use  of  federal  funds  for  construction  of  the 
dam  justifies  imposition  of  the  acreage  limitation. 

In  scores  of  contracts  in  the  past  the  government  has  provided  that  acreage 
limitations  end  when  irrigation  users  complete  required  payments— a  condition 
which  was  met  when  the  four  Kern  districts  negotiated  their  contracts. 

The  project  was  designed  primarily  for  flood  control.  The  government  expended 
$16  million  and  the  districts  paid  $4.5  million  for  permanent  storage  rights  for 

their  water.  ,.     ,  .». 

Obviously  they  would  not  have  made  any  such  lump  sum  payment  had  they  any 
idea  that  at  a  later  date  there  would  be  forced  divestiture  of  holdings  or  loss  of 

storage  rights. 

It  is  the  storage  of  irrigation  water  which  makes  Isabella  one  of  the  largest  re- 
creational areas  in  Southern  California.  If  operated  solely  for  flood  control  the 
lake  behind  the  dam  might  merely  become  a  mud  puddle. 

Those  are  just  a  few  more  reasons  why  the  bureau  should  revise  and  update 
its  thinking  or  the  Congress  should  step  in  and  take  a  hard  look  at  the  total 
limitation  picture. 

Memorandum  From  Bruce  Brugmann  :  The  Newhall  Land  and  Farming 

Company 

"A  small  Kern  County  Land",  broker  from  Dean  Witter  &  Co.  engaged  in 
the  acquisition  and  management  of  California  land  and  allied  interests,  includ- 
ing interests  in  gas  and  oil  operations.  The  capital  stock  of  the  Co.  has  hereto- 
fore been  owned  by  the  descendants  of  Henry  Mayo  Newhall,  except  for  small 
amounts  issued  to  employees  and  nonfamily  directors  .  .  .  incorporated  in  1883 
.  .  .  y2  of  present  properties  has  been  held  by  it  since  incorporation,  the  balance 
having  been  acquired  since  1940  ...  for  approximately  50  years  a  cattle  operation 
.  .  .  1931  more  intensive  agriculture  commenced  .  .  .  1937  oil  discovered  on  Co. 
lands  .  .  .  1964  granted  an  option  on  portion  of  Newhall  Ranch  near  LA  to  a 
developer  which  began  development  of  the  community  of  Valencia.  Present 
real  estate  holdings — 12  ranches  in  California,  comprising  total  of  approximately 
152  000  acres 

Net  income  after  income  taxes:  1967— $6,638,735 ;  1968— $4,560,455 ;  1960— 
$5,023,108  (year  ending  Feb.  28/29)  Revenue— land  sales,  21% ;  agricultural  & 
cattle  sales,  55%  ;  oil,  gas,  &  mineral  sales  &  royalties,  13%. 

"Net  income  of  the  company  is  dependent,  in  part,  upon  the  income  tax  treat- 
ment accorded  to  it  with  respect  to  land  sales  and  oil  and  gas  operations" 

Co.  receives  a  percentage  of  all  cable  television  revenues  in  connection  with 
the  Valencia  development.  It  also  owns  a  20%  interest  in  a  cable  television 
system,  established  in  1968,  which  services  the  cities  of  Concord  and  Clayton 
Valley  in  the  SF  Bay  Area.  On  March  1,  1969  this  system  had  approximately 
10,000  connections. 

The  Co.  believes  that  it  conducts  one  of  the  largest  diversified  farming 
operations  in  California.  400  permanent  employees  &  at  peak  periods  500  addi- 
tional temporary  employees. 

President— $72,500 ;  Exec.  VP— $41,822 ;  Exec.  VP— $36,323 ;  and  Exec.  VP— 

$33,323. 

Scott  Newhall — Director. 

Co.  owns  150  acres  of  flat  land  in  Santo  Clara  County. 

Sea  World— 200  acres  near  the  Golden  State  Freeway  &  Valencia  for  the 
erection  &  operation  of  a  theme  ride  amusement  park.  Plans  for  20  rides  capable 
of  handling  27,000  riders  per  hour.  Leased  to  Sea  World  &  park  scheduled  to  open 
in  the  spring  of  1971. 
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PRELIMINARY  PROSPECTUS  DATED  APRIL  9,    1969 
PROSPECTUS  ^j>  0  y~&-  0»j^6C 

768,212  Shares 

The  Newhall  Land  and  Farming  Compari^"/^ 

Common  Stock 

(Without  Par  Value) 


NIMF 


as^l 


Of  the  shares  offered  hereby,  500,000  are  being  sold  by  the  Company  and  268,212  are  being  sold 
by  the  Selling  Stockholders  named  under  "Principal  and  Selling  Stockholders."  The  Company  will  not 
receive  any  of  the  proceeds  from  sales  by  the  Selling  Stockholders. 


Prior  to  this  offering,  there  has  been  no  public  market  for  the  Common  Stock  of  the  Company. 
The  public  offering  price  has  been  determined  by  negotiations  among  the  Company,  the  Selling  Stock- 
holders and  the  Underwriters. 
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(T)  Before  deducting  expenses  payable  by  the  Company  estimated  at  $. 

©  Before  deducting  expenses  payable  by  the  Selling  Stockholders  estimated  at  $. 


THESE  SECURITIES  HAVE  NOT  BEEN  APPROVED  OR  DISAPPROVED  BY  THE 

SECURITIES   AND   EXCHANGE   COMMISSION    NOR   HAS   THE    COMMISSION 

PASSED  UPON  THE  ACCURACY  OR  ADEQUACY  OF  THIS   PROSPECTUS. 

ANY  REPRESENTATION  TO  THE  CONTRARY  IS  A  CRIMINAL  OFFENSE. 


Dean  Witter  &  Co. 

INCORPORATED 


The  dale  of  this  Prospectus  is ,  1969. 
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No  person  has  been  authorized  to  give  any  information  or  to  make  any  representations 
not  contained  in  this  Prospectus  in  connection  with  the  offering  made  hereby,  and  any  infor- 
mation, data  or  representations  not  contained  herein  must  not  be  relied  upon  as  having  been 
authorized  by  the  Company  or  by  any  Underwriter.  This  Prospectus  does  not  constitute  an 
offer  or  solicitation  by  anyone  in  any  State  to  any  person  to  whom  it  is  unlawful  to  make  such 
offer  or  solicitation.  Neither  delivery  of  this  Prospectus  nor  any  sale  made  hereunder  shall 
under  any  circumstances  create  an  implication  that  there  has  been  no  change  in  the  affairs  of 
the  Company  since  the  date  hereof. 

Until  ,  1969,  (90  days  after  the  date  of  this  Prospectus)  all  dealers  effecting 

transactions  in  the  registered  securities,  whether  or  not  participating  in  this  distribution,  may  be 
required  to  deliver  a  Prospectus.  This  is  in  addition  to  the  obligation  of  dealers  to  deliver  a 
Prospectus  when  acting  as  underwriters  and  with  respect  to  their  unsold  allotments  or 
subscriptions. 
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IN  CONNECTION  WITH  THIS  OFFERING,  THE  UNDERWRITERS  MAY  OVER- 
ALLOT  OR  EFFECT  TRANSACTIONS  WHICH  STABILIZE  OR  MAINTAIN  THE 
MARKET  PRICE  OF  THE  COMMON  STOCK  OF  THE  COMPANY  AT  LEVELS  ABOVE 
THOSE  WHICH  MIGHT  OTHERWISE  PREVAIL  IN  THE  OPEN  MARKET.  SUCH 
STABILIZING,  IF  COMMENCED,  MAY  BE  DISCONTINUED  AT  ANY  TIME. 
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THE  COMPANY 

The  Newhall  Land  and  Farming  Company  (herein,  together  with  its  wholly-owned  subsidiaries, 
when  appropriate,  called  the  "Company")  is  engaged  in  the  acquisition  and  management  of  California 
land  and  allied  interests,  including  interests  in  gas  and  oil  operations.  The  capital  stock  of  the  Company 
has  heretofore  been  owned  by  the  descendents  of  Henry  Mayo  Newhall,  except  for  small  amounts  issued 
to  employees  and  nonfamily  directors. 

The  Company  was  incorporated  under  the  laws  of  California  in  1883.  Its  principal  asset  at  that  time 
was  land  acquired  from  the  estate  of  Henry  Mayo  Newhall.  Approximately  one-half  of  the  Company's 
present  properties  has  been  held  by  it  since  incorporation,  the  balance  having  been  acquired  since  1940. 
The  Company's  executive  offices  are  located  at  Valencia,  California,  approximately  35  miles  from  down- 
town Los  Angeles. 

For  approximately  fifty  years  the  Company  was  primarily  a  cattle  operation.  In  1931  more  intensive 
agriculture  was  commenced.  In  1937  oil  was  discovered  on  Company  lands.  When  urbanization  approached 
the  borders  of  its  properties  in  Los  Angeles  County  the  Company  began  to  derive  income  from  com- 
mercial operations.  In  1964  it  granted  an  option  on  a  portion  of  the  Newhall  Ranch  near  Los  Angeles 
to  a  developer  which  began  development  of  the  community  of  Valencia. 

The  Company's  present  real  estate  holdings  consist  of  twelve  ranches  in  California,  comprising  a 
total  of  approximately  152,000  acres  (See  Map  at  pages  14  and  15). 

USE  OF  PROCEEDS 

The  net  proceeds  of  the  offering  to  the  Company,  estimated  at  $ ,  will  be  added  to  its  general 

funds.  Approximately  $8,750,000  will  be  used  to  retire  short-term  bank  borrowings  incurred  for  land 
purchases  and  construction  of  commercial  facilities;  approximately  $3,500,000  will  be  used  to  finance 
construction  and  completion  of  additional  income  producing  improvements.,  including  a  200  unit  apartment, 
a  120  unit  motel  and  a  restaurant  in  Valencia;  and  the  balance  will  be  invested  initially  in  short  term 
securities  for  anticipated  use  within  the  next  two  years  to  finance  additional  commercial  improvements. 
The  Company  will  not  receive  any  of  the  proceeds  from  the  sale  of  shares  by  the  Selling  Stockholders. 

CAPITALIZATION 

The  capitalization  of  the  Company  and  its  wholly-owned  subsidiaries  as  of  February  28,  1969,  and  as 
adjusted  to  reflect  the  sale  of  the  500,000  shares  of  Common  Stock  offered  by  the  Company  hereby  and 
the  use  of  the  proceeds  to  be  received  therefrom,  was  as  follows: 

_,  ,  ,  Outstanding  As  Adjusted 

Short-term  debt : 

90-day  unsecured  bank  notes 

Current  maturities  of  long-term  debt 

Total  short-term  debt 

Long-term  debt:® 

Secured,  4y2%-6% 

Less  current  maturities  

Net  long-term  debt  — 

Common   Stock,  Without  Par   Value. — — 

(Authorized— 10,000,000  shs.) 


$7,500,000 
858,847 

None 
$  858,847 

$8,358,847 

$  858,847 

$2,242,295 
858,847 

$2,242,295 
858,847 

$1,383,448 

$1,383,448 

4,748,990  shs.© 

5,248,990  shs.® 

®  All  long-term  debt  is  related  to  the  purchase  of  land,  and  is  payable  in  installments.  See 
Note  6  of  Notes  to  Financial  Statements. 

©  Does  not  include  30,010  shares  of  Common  Stock  held  in  the  Company's  treasury  which 
are  reserved  for  issuance  if  and  when  required  pursuant  to  the  Company's  Incentive 
Plan.  See  Note  7  of  Notes  to  Financial  Statements  for  a  description  of  that  plan. 

The  Company  does  not  have  any  material  obligations  under  long  term  leases  of  real  property. 
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CONSOLIDATED  STATEMENT  OF  INCOME 

The  following  consolidated  statement  of  income  of  the  Company  and  its  wholly-owned  subsidiaries 
for  the  five  years  ended  February  28,  1969,  has  been  examined  by  John  F.  Forbes  &  Company,  inde- 
pendent certified  public  accountants,  as  set  forth  in  their  report  included  elsewhere  in  this  Prospectus. 
The  statement  should  be  read  in  conjunction  with  the  financial  statements  and  notes  thereto  appearing 
elsewhere  in  the  Prospectus. 

Revenues : 
Agricultural  and  cattle  sales  $  6,744,669 


Land  sales® 

Oil,  gas  and  mineral- 
sales  and  royalties  .. 
Commercial  income  ... 

Interest 

Other   


1965 

Year  Ended  February  28/29 

1966         1967 

1968 

1969 

$  6,744,669 
417,520 

$  7,030,587 
2,987,432 

$  9,059,577 
6,913,210 

$11,174,228 
4,096,771 

$13,849,537 
5,286,946 

4,077,816 

977,832 

47,722 

35,955 

3,594,078 

1,353,647 

45,113 

37,895 

3,908,786 

1,761,003 

152,508 

27,967 

3,431,295 

2,081,154 

262,561 

11,932 

3,358,011 

2,465,906 

235,233 

145,276 

Total 


12,301,514 


Costs  and  Expenses® : 
Cost  of  sales : 

Land    

Cattle  and  Commercial  

Operating,  principally  agricultural 

Property  taxes  

Depreciation®   

General  and  administrative  

Interest — 

Total  _ 

Income  before  income  taxes  and  dis- 
continued operations  - 

Income  taxes©  _ 

Net  income  before  discontinued  oper- 
ations     

Income  from  discontinued  operations, 
net  of  related  tax  

Net  income®®  

Number  of  shares  of  common  stock 
outstanding  at  year  end  (G)  

Net  income  per  share,  based  on  above 
shares  outstanding  _ 

Cash  dividends  per  share  of  common 
stock    (G)   

Notes: 
®  Land  sales  consist  of  the  following : 


2,446,896 
184,062 


15,048,752 


21,823,051 


21,057,941 


4,016,000 


6,638,735 


4,560,455 


Sales  to  California  Land  Company®®  

Sales  under  threats  of  condemnation®  $ 

Sales  to  others 


1965 

287,520 
130,000 


25,340,909 


18,262 

40,727 

964,726 

67,301 

316,485 

1,401,423 

999,557 

1,871,003 

4,115,356 

4,174,126 

4,575,973 

5,237,673 

5,985,601 

6,400,384 

8,280,842 

922,923 

1,012,374 

1,195,045 

1,660,842 

2,373,124 

711,000 

870,280 

1,026,172 

1,159,068 

1,270,047 

518,073 

597,336 

724,114 

762,398 

939,233 

300,170 

406,118 

460,165 

501,595 

699,688 

8,447,824 

9,164,065 

12,226,826 

14,666,944 

18,053,545 

3,853,690 
1,406,794 

5,884,687 
1,868,687 

9,596,225 

2,957,490 

6,390,997 

1,830,542 

7,287,364 
2,264,256 

5,023,108 


$  2,630,958 

$  4,016,000 

$  6,638,735 

$  4,560,455 

$  5,023,108 

4,748,000 

4,742,500 

4,742,500 

4.747,500 

4,748,990 

$.55 

$.85 

$140 

$.96 

$1.06 

$.24 

$.24 

$  .26 

$.28 

$  .28 

Year  Ended  February  28/29 

1966  1967  1968  1969 

$1,960,000      $1,000,000       $3,305,300 
3,250,965         1,639,882  218,646 

1,702,245        1,456,889         1,763,000 


$   850,000 

2,058,432 

79,000 


Total   $   417,520        $2,987,432        $6,913,210       $4,096,771        $5,286,946 


®  See  "Business — Land  Sales  and  Commercial  Development" 
©  See  "Principal  and  Selling  Stockholders". 


(Notes  continued  on  following  page) 
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®  See  Note  4  of  Notes  to  Financial  Statements. 
©  Income  taxes  are  comprised  as  follows : 


Currently   payable   . — 

Deferred  to  future  years 

Total   


Also  see  Note  5  of  Notes  to  Financial  Statements. 


— 

1965 

_    $   779,835 
626,959 

Year  Ended  February  28/29 

1966                 1967                1968 

$   529,584        $1,588,753       $  424,535 
1,339,103          1,368,737         1,406,007 

1969 

$1,087,012 
1,177,244 

...    $1,406,794 

$1,868,687 

$2,957,490       $1,830,542 

$2,264,256 

®  In  accordance  with  Opinion  11  of  the  Accounting  Principles  Board  of  the  American  Institute  of  Certified  Public 
Accountants,  the  Company  has  adopted  the  principle  of  allocating  California  franchise  tax  on  a  comprehensive  basis 
and  providing  for  deferred  franchise  tax  due  to  timing  differences.  Also,  in  accordance  with  Opinion  8  of  the 
Accounting  Principles  Board,  the  estimated  amount  of  future  retirement  payments  to  be  made  under  an  employment 
contract  were  accrued  during  the  year  ended  February  28,  1969,  on  the  basis  of  the  period  of  active  employment  from 
the  time  the  contract  was  entered  into.  For  comparative  purposes,  both  of  these  changes  have  been  retroactively 
applied  and  reduced  previously  reported  net  income  as  follows : 

-  Year  Ended  February  28/29  - 


1965  1966  1967  1968 

California  franchise  tax,  net  of  related  Federal  income  tax $36,783  $  97,853  $203,947  $  94,538 

Accrued  retirement  benefits,  net  of  related  income  taxes  _ 14,637  16,136  17,103  18,130 

Total  reduction  in  net  income -._ $51,420  $113,989  $221,050  $112,668 

©  See  Note  10  of  Notes  to  Financial  Statements  for  "Supplementary  Profit  and  Loss  Information". 

©  The   Consolidated   Statement  of   Income  includes  the  Company's  two  subsidiaries  which  have  fiscal  years  ending 

December  31.  See  Note  1  of  Notes  to  Financial  Statements. 
©  Adjusted  for  ten-for-one  stock  split  See  Note  9  of  Notes  to  Financial  Statements. 

The  significant  increases  in  revenues  and  net  income  in  the  fiscal  year  ended  February  28,  1967  were 
primarily  attributable  to  an  unusually  high  level  of  land  sales  and  sales  of  natural  gas.  The  decline  in  net 
income  in  the  following  fiscal  year  resulted  largely  from  increased  property  taxes  and  operating  expenses, 
combined  with  a  lower  level  of  land  sales  and  sales  of  natural  gas. 

For  the  fiscal  year  ended  February  28,  1969,  land  sales  accounted  for  approximately  21%  of  revenues, 
agricultural  and  cattle  sales  approximately  55%,  and  oil,  gas,  and  mineral  sales  and  royalties  approxi- 
mately 13%.  No  other  operation  accounted  for  as  much  as  15%  of  revenues  for  that  period.  The  contri- 
butions to  income  after  applicable  income  taxes  but  before  deduction  of  general  and  administrative  and 
other  unallocable  expenses,  were  approximately  56%  for  land  sales,  approximately  16%  for  agricultural 
and  cattle  sales,  and  approximately  23%  for  oil,  gas,  and  mineral  sales  and  royalties. 

Net  income  of  the  Company  is  dependent,  in  part,  upon  the  income  tax  treatment  accorded  to  it 
with  respect  to  land  sales  and  oil  and  gas  operations.  No  assurance  can  be  given  that  the  tax  provisions 
permitting  this  treatment  will  remain  in  the  law  or  that  the  Company  will  continue  to  qualify  therefor. 

DIVIDENDS 

Since  1936,  the  Company  has  consistently  paid  dividends  on  its  shares  of  outstanding  Common  Stock. 
In  its  last  five  fiscal  years  the  Company  paid  annual  dividends,  after  giving  effect  to  the  10-for-l  stock 
split  in  January  1969,  of  24y*,  24£,  26£,  28yf  and  28^,  respectively. 

On  March  10,  1969,  the  Company  paid  a  quarterly  dividend  in  the  amount  of  7y2$  per  share.  The 
Board  of  Directors  of  the  Company  has  expressed  its  intention  to  consider  quarterly  the  payment  of  cash 
dividends  on  the  Common  Stock.  The  declaration  and  payment  of  any  future  cash  dividends  are  necessarily 
dependent  upon  earnings,  the  financial  needs  of  the  Company  and  other  pertinent  factors. 
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LOCATION   OF   NEWHALL  RANCH    PROPERTY   IN 
RELATION  TO   LOS  ANGELES   METROPOLITAN   AREA 

Scale  of  Miles  ,_,  4      r* 


10 


i%:  Indicates  Population  Density  NORTH 
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BUSINESS 
General 

Agricultural  and  cattle  operations  on  its  own  property  have  historically  constituted  the  principal 
business  of  the  Company.  It  also  receives  oil  and  gas  royalties  on  its  fee  owned  properties,  and 
participates  in  a  joint  venture  which  drills  and  operates  gas  wells.  More  recently,  land  sales  to  developers 
have  become  an  important  source  of  Company  income.  In  addition,  it  derives  income  from  a  wide 
variety  of  Company-owned  commercial  facilities  in  Valencia. 

Land   Sales  and   Commercial  Development 

In  recent  years  urbanization  has  spread  north  of  Los  Angeles  and  approached  the  southern  boundary 
of  the  41,400  acre  Newhall  Ranch,  located  seven  miles  north  of  the  densely  populated  San  Fernando 
Valley  and  bisected  by  Interstate  5  (Golden  State  Freeway),  the  major  north-south  freeway  in  California. 
As  highway  traffic  increased,  the  Company  leased  to  major  oil  companies  service  station  sites  and  erected 
restaurants,  which  were  rented  on  a  minimum  plus  percentage  of  gross  sales  basis.  With  the  improvement 
of  the  Golden  State  Freeway  through  the  Newhall  Ranch  in  1966,  reducing  travel  time  to  downtown  Los 
Angeles  to  35  minutes,  these  highway  oriented  facilities  were  greatly  expanded.  A  championship  golf 
course  was  built  at  Valencia  in  1965.  Two  more  courses  were  built  nearby  in  1967,  and  all  three  courses 
are  owned  and  operated  by  the  Company. 

Valencia 

In  1964,  an  option  was  granted  to  a  developer,  California  Land  Company  (See  "Principal  and  Selling 
Stockholders"),  covering  approximately  3,500  acres  of  land  at  the  Newhall  Ranch.  The  name  "Valencia" 
was  chosen  for  the  development. 

A  master  plan  for  this  new  community  was  prepared  for  the  developer  by  Victor  Gruen  Associates, 
specialists  in  community  planning,  and  it  imposes  unusually  rigid  development  standards  designed  to 
enhance  values  of  adjacent  property.  The  plan  contemplates  development  of  an  entire  "new  town", 
including  schools,  shopping  centers  and  community  recreation  areas,  and  includes  several  novel  concepts, 
such  as  routing  pedestrian  traffic  along  walkways,  or  paseos,  which  permit  walking  or  bicycling  to  and 
from  most  of  the  development  without  encountering  automobile  traffic. 

Homes  at  Valencia  were  first  sold  by  developers  to  the  public  in  late  1967.  The  present  population 
of  the  community  is  approximately  2,500.  The  Company  anticipates  that  additional  options  or  sales  of  its 
land  will  result  in  a  community  of  35,000  residents  at  Valencia  within  the  next  five  years.  Bf  its  most 
recent  estimate  in  1966,  the  Los  Angeles  County  Regional  Planning  Commission  predicted  that  the 
census  tracts  in  which  Valencia  is  located  will  have  170,000  residents  by  1985,  and  the  Company  anticipates 
that  at  least  half  of  this  population  will  be  located  in  Valencia  on  land  sold  or  to  be  sold  by  the  Company. 

Of  the  property  covered  by  the  option,  California  Land  Company  has  purchased  approximately 
950  acres,  and  has  subdivided  and  sold  approximately  360  acres,  most  of  which  are  now  fully  developed; 
the  remaining  590  acres  are  scheduled  to  be  fully  developed  by  late  1971.  As  of  February  28,  1969, 
sales  by  the  Company  to  California  Land  Company  under  the  option  had  totaled  $7,115,300,  resulting 
in  pre-tax  profits  to  the  Company  of  approximately  $7,039,000.  Although  sales  under  the  option  have 
been  at  market  values,  and  in  most  cases  were  fixed  by  independent  appraisal,  no  assurance  can  be 
given  that  sales  to  other  developers  in  the  future  will  produce  equivalent  profits. 

The  Company  and  California  Land  Company  recently  determined  that  it  would  be  in  their  respective 
best  interests  to  terminate  the  option.  As  consideration  for  this  termination,  the  Company  paid  California 
Land  Company  $2,146,000  representing  the  cost  of  improvements  now  installed  on  and  directly  benefiting 
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property  covered  by  the  option,  but  not  purchased  under  it.  In  addition,  the  Company  has  agreed  that 
when  and  as  its  land  is  sold,  California  Land  Company  shall  be  reimbursed  for  approximately  $1,704,000 
in  improvements  it  is  obligated  to  make  on  Company  land  under  existing  contracts  with  builders.  Reim- 
bursement will  be  made  by  any  purchaser  from  the  Company  of  the  property  so  benefited.  The  initial 
$2,146,000  payment  was  applied  by  California  Land  Company  to  reduce  its  outstanding  indebtedness 
to  the  Company  for  prior  land  sales,  leaving  a  remaining  principal  balance  of  $1,592,701.  This  obligation 
of  California  Land  Company  is  secured  by  a  deed  of  trust  covering  all  lands  which  it  owns. 

It  is  the  Company's  present  intention  to  endeavor  to  accelerate  land  sales  to  developers  at  Valencia 
in  the  future.  In  order  to  preserve  the  value  of  remaining  Company  lands,  the  Company  also  intends 
to  insure  that  subsequent  development  at  Valencia  takes  place  within  the  framework  of  the  existing 
master  plan  developed  by  Victor  Gruen  Associates  for  California  Land  Company.  The  Company  is  unable 
to  predict  what  effect,  if  any,  interest  rates  will  have  on  this  plan  to  accelerate  its  land  sales. 

In  general,  land  sales  by  the  Company  have  been  on  terms  requiring  payment  of  the  full  purchase 
price  within  three  years  following  sale,  with  interest  paid  currently  on  the  unpaid  balance.  It  is  expected 
that  similar  terms  will  apply  to  future  land  sales  for  development. 

It  is  the  policy  of  the  Company,  when  selling  to  developers,  to  retain  all  commercial  property  and 
to  build  and  lease  commercial  facilities  thereon  as  additional  sources  of  revenue.  At  Valencia  the  Company 
has  one  shopping  center,  three  public  golf  courses  with  two  club  houses,  a  315  unit  mobile  home  park, 
six  restaurants  and  the  Valencia  Water  Company.  Thirteen  service  station  sites  have  been  leased  to  five 
major  oil  companies.  Ten  stations  are  now  in  operation.  A  seventh  restaurant,  a  200  unit  apartment 
and  a  120  unit  motel  are  scheduled  for  completion  in  1969.  If  population  in  the  Valencia  area  grows  as 
anticipated,  the  Company  plans  additionally  to  erect  one  or  more  office  buildings,  several  village  shopping 
centers  and  a  large  regional  shopping  center  and  medical  facilities. 

In  1968,  the  Company  agreed  in  principle  to  sell  a  parcel  of  approximately  250  acres,  not  covered 
by  the  option,  to  California  Land  Company  for  a  total  purchase  price  of  approximately  $1,950,000. 
California  Land  Company  has  entered  into  a  joint  venture  with  a  subsidiary  of  Larwin  Company,  Inc. 
for  development  of  this  property  as  a  residential  subdivision  of  approximately  900  homes.  The  first 
home  sales  are  expected  in  early  1970.  Terms  of  the  sale  to  California  Land  Company  are  20%  down 
at  the  time  land  is  first  transferred  with  the  balance,  which  will  be  secured  by  the  property  transferred, 
payable  over  a  three  year  period.  This  property  is  located  in  an  area  of  the  Newhall  Ranch  known  as 
Hasley  Canyon,  approximately  two  miles  from  Valencia. 

California  Institute  of  the  Arts 

California  Institute  of  the  Arts,  a  private  4-year  liberal  arts  college,  has  acquired  by  purchase  and 
gift  60  acres  of  Company  land  near  Valencia,  and  began  in  the  Spring  of  this  year  to  build  a  campus 
at  a  cost  of  approximately  $12,500,000.  The  college  anticipates  opening  to  approximately  600  students 
in  September  1970,  with  a  long  range  goal  of  1,500  students.  In  addition  to  a  general  liberal  arts 
curriculum,  the  college  will  specialize  in  the  instruction  of  students  gifted  in  artistic  talents  such  as 
music,  drama,  dance,  ceramics  and  painting.  This  private  college  is  the  result  of  the  merger  of  The 
Chouinard  Art  School  and  Los  Angeles  Conservatory  of  Music. 

Valencia  Civic  Center 

The  master  plan  designates  180  acres  as  the  future  City  Center  of  Valencia,  of  which  ten  acres 
have  been  sold  to  the  County  of  Los  Angeles.  It  plans  to  develop  a  group  of  buildings  containing  approxi- 
mately 125,000  square  feet  to  house  a  county  civic  center.  Initial  construction  is  expected  to  be  under 
way  during  the  fall  of  1969. 
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Sea  World 

Agreement  has  been  reached  between  the  Company  and  Sea  World,  Inc.  on  the  principal  terms  of  a 
net  minimum  ground  lease  to  Sea  World,  Inc.  of  200  acres  near  the  Golden  State  Freeway  and  Valencia 
for  the  erection  and  operation  of  a  theme  ride  amusement  park.  Plans  contemplate  20  rides  capable  of 
handling  27,000  riders  per  hour.  Amusement  facilities  are  expected  to  occupy  approximately  70  acres, 
and  the  balance  of  the  leased  land  will  be  devoted  to  parking  and  other  purposes.  The  Company  will 
receive  the  greater  of  a  fixed  rental  or  a  percentage  of  the  revenues  of  this  operation,  when  completed. 
The  park  is  scheduled  to  open  in  the  spring  of  1971. 

Castaic  Lake 

Approximately  700  acres  of  Newhall  Ranch  land  were  recently  purchased  by  the  State  of  California 
in  connection  with  the  construction  of  Castaic  Lake  and  dam,  which  will  form  one  terminus  of  the  Feather 
River  water  project  bringing  water  from  Northern  to  Southern  California.  Castaic  Lake  will  be  the 
largest  fresh  water  lake  in  Southern  California.  The  Company  has  discussed  the  further  development 
of  this  area  with  State  and  County  officials  and  has  retained  approximately  500  acres  spanning  the 
primary  entrance  to  the  dam  and  lake,  most  of  which  is  suitable  for  development  as  a  recreation  village. 

Cowell  Ranch 

The  Company's  Cowell  Ranch,  consisting  of  2,700  acres,  is  located  adjacent  to  and  east  of  the  city 
of  Walnut  Creek,  approximately  30  miles  east  of  San  Francisco.  This  ranch,  presently  undeveloped, 
consists  primarily  of  gently  rolling  hills,  providing  excellent  views  of  the  surrounding  towns  and  valley. 
Walnut  Creek  has  purchased  64  acres  of  the  property  which,  together  with  other  adjoining  acreage,  has 
been  developed  as  a  golf  course. 

In  1966,  the  California  State  College  Trustees  designated  a  380  acre  site  on  the  Cowell  Ranch  for  the 
erection  of  a  state  college,  ultimately  to  accommodate  20,000  students.  By  agreement  with  the  Trustees, 
the  Company  was  required  to  prepare  a  General  Plan  for  development  of  the  balance  of  the  ranch  as  a 
college  community.  Developers  purchasing  any  portion  of  this  property  from  the  Company  must  agree 
to  the  restrictions  contained  in  this  Plan.  In  February  1969,  the  Company  sold  and  optioned  approxi- 
mately 200  acres  of  this  property  to  Seagate  Investment  Corp.,  a  subsidiary  of  Larwin  Company,  Inc., 
which  has  commenced  intensive  planning  for  the  first  900  house  subdivision.  Commencement  of  house 
sales  is  anticipated  by  the  end  of  1969.  ,, 

The  State  College  Trustees  recently  advised  the  Company  that  because  of  financial  restrictions  the 
purchase  of  the  college  site  cannot  be  completed  by  April  25,  1969  as  scheduled.  No  assurance  can  be 
given  that  this  difficulty  can  be  overcome.  However,  the  Company  does  not  believe  that  failure  to  build 
the  college  would  have  a  material  adverse  effect  on  development  of  the  Cowell  property. 

As  at  Valencia,  the  Company  expects  to  develop  and  retain  ownership  of  all  of  the  commercial 
and  apartment  facilities  required  by  the  community.  About  one-third  of  the  ranch  will  be  incorporated 
into  the  City  of  Walnut  Creek  and  the  balance,  including  the  college,  into  the  City  of  Concord.  All 
utilities  are  available  at  the  site,  and  the  City  of  Concord  has  agreed  with  the  State  College  Trustees 
to  provide  adequate  access  through  the  widening  and  straightening  of  existing  roads. 

The  Company  receives  a  percentage  of  all  cable  television  revenues  in  connection  with  the  Valencia 
development.  It  also  owns  a  20%  interest  in  a  cable  television  system,  established  in  1968,  which  services 
the  cities  of  Concord  and  Clayton  Valley  in  the  San  Francisco  Bay  Area.  On  March  1,  1969  this  system 
had  approximately  10,000  connections. 
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LOCATION   OF  COWELL   RANCH    PROPERTY     IN 
RELATION   TO  SAN    FRANCISCO    BAY    AREA 
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Various  governmental  bodies,  such  as  the  California  Highway  Department,  municipal  water 
companies,  school  districts  and  public  utilities  have  threatened  condemnation  of  lands  owned  by  the 
Company  in  recent  years.  The  Company's  policy  has  been  to  reach  agreement  in  such  cases  without 
litigation  and  to  reinvest  the  proceeds  of  the  sale  in  additional  lands.  Since  March  1,  1964,  approximately 
2,275  acres  of  Company  land  have  been  sold  under  threat  of  condemnation,  and  the  proceeds  amounting 
to  approximately  $7,450,000  have  been  used  to  purchase  approximately  24,500  acres  of  new  property, 
thus  deferring  income  taxes  until  such  new  property  is  sold.  See  Note  A  to  the  Consolidated  Statement 
of  Income  and  Note  5  of  Notes  to  Financial  Statements. 

Agriculture 

Of  the  lands  owned  by  the  Company  approximately  52,000  acres  are  under  irrigation  and  intensive 
farming,  85%  of  which  are  farmed  by  the  Company.  The  Company  believes  that  it  conducts  one  of  the 
largest  diversified  farming  operations  in  California.  It  continues  to  convert  its  other  land  to  agricultural 
acreage  when  deemed  advisable,  and  expects  by  1981  to  put  an  additional  13,000  acres  under  irrigation. 
Certain  lands  of  the  Company  are  located  in  areas  where  the  water  supply  is  supplemented  by  federally 
financed  reclamation  districts.  In  these  areas,  however,  the  Company  has  other  available  water  sources 
which  are  not  affected  by  the  federal  160  acre  reclamation  limitation.  An  ample  water  supply  has  been 
and  is  expected  to  be  available  for  current  and  future  agricultural  needs. 

Large  scale,  highly  mechanized  farming  operations  are  conducted  by  the  Company,  while  most  hand 
operations,  other  than  for  orchard  crops,  involving  high  labor  cost  are  performed  by  tenants,  to  whom 
Company  land  is  leased  on  both  flat  and  percentage  of  crop  rentals.  The  agricultural  properties  farmed 
by  the  Company  are  each  in  excess  of  4,000  acres,  permitting  the  use  of  maximum  size  farm  machinery  and 
equipment.  Operating  on  this  scale  also  permits  proper  crop  rotation  and  the  use  of  scientific  farming 
practices.  Approximately  60%  of  the  Company's  farm  crop  is  marketed  through  agricultural  cooperatives. 

The  six  principal  agricultural  properties  are  scattered  throughout  the  Sacramento  and  San  Joaquin 
Valleys,  producing  a  highly  diversified  farming  operation.  During  1968  approximately  30  different  crops 
were  harvested  by  the  Company  and/or  its  tenants.  The  following  table  shows  their  respective  acreages: 

Crop  Acreage  Crop  Acreage 

Alfalfa   7,265              Pasture  1,269 

Barley  10,341              Peaches  286 

Beans  (kidney)  640              Potatoes   817 

Beans  (limas,  baby) 2,097              Prunes    v       377 

Beans   (limas,  large) 356             Rice  6,430 

Carrots  200             Safflower 1,315 

Corn 570              Sugar  beets 2,571 

Corn  (sweet)  228             Tomatoes   3,698 

Cotton  3,098             Vegetables    768 

Milo 741              Walnuts   843 

Oats  and  vetch „.  656             Wheat  2,935 

Onions 713              Other  (including  fallow) 3,067 

Oranges  and  lemons 719 

Cattle 

Ranch  land  not  now  usable  for  intensive  agriculture  is  in  general  employed  in  the  Company's  cattle 
operation.  Approximately  129,000  additional  acres  are  leased  from  non-government  landowners  for 
grazing. 
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The  Company  operates  primarily  a  "stocker"  operation,  purchasing  cattle  during  the  spring  and 
summer  for  delivery  to  its  ranges  in  October  through  January.  These  cattle,  approximately  30,000  for 
the  1968-69  season,  are  lightweight  calves  which  gain  an  average  of  200  to  250  pounds  during  the  Cali- 
fornia grass  growing  season.  Most  are  sold  off  the  grass  during  May  and  June,  and  a  few  thousand  are 
placed  in  various  feed  lots  owned  by  others,  to  be  fattened  and  sold  as  buyers  desire. 

Oil  and  Gas 

Oil  and  gas  operations  on  Company  land  are  conducted  pursuant  to  a  variety  of  contractual 
arrangements. 

Four  oil  fields  have  been  discovered  since  1937  on  fee  owned  land  at  the  Newhall  Ranch.  A  fifth 
field  is  partially  on  Company  lands  and  partially  on  adjoining  property.  The  fields  presently  have  a 
total  of  142  producing  oil  wells,  58  shut-in  wells,  and  36  water  and  gas  injection  wells,  producing  a 
total  of  approximately  5,000  barrels  per  day.  The  Company's  royalty  on  this  production  varies  from 
12j4%  to  25%,  and  in  addition  it  has  working  or  carried  interests  on  a  portion  of  the  production 
varying  from  5%  to  20%.  In  the  fiscal  year  ended  February  28,  1969,  the  Company's  interest  in  the 
production  of  these  fields  amounted  to  approximately  250,000  barrels,  which  produced  gross  revenues 
of  approximately  $1,600,000. 

Gas  and  water  injection  programs  are  in  effect  at  two  of  the  largest  fields,  which  are  responsible 
for  a  high  percentage  recovery  of  the  oil  in  place.  The  production  from  Company  fields  has  been  declining 
at  an  average  annual  rate  of  10.2%  over  the  past  five  years.  No  assurance  can  be  given  that  this  rate 
of  decline  in  production  will  not  continue  or  accelerate. 

Two  new  oil  and  gas  leases  were  executed  in  April  1969.  The  Company  leased  to  McCulloch 
Oil  Corporation  of  California  2,000  acres  of  the  Newhall  Ranch.  This  lease  provides  that  the  Company 
will  receive  a  25%  royalty  and  a  20%  working  interest.  No  charge  is  made  to  the  working  interest 
account  until  after  the  first  producing  well  is  completed.  The  Company  has  also  leased  635  acres  to 
Texaco,  Inc.  for  a  term  of  3  years.  The  Company  will  receive  a  yearly  rental  of  $95,250  plus  a  royalty 
varying  between  25  and  27%.  The  Company  has  no  working  interest  under  the  Texaco  lease. 

The  Company  also  has  an  active  joint  venture  with  Atlantic  Oil  Company  in  exploration  for  gas 
in  the  Sacramento  Valley  in  Northern  California.  At  present  40  gas  wells  are  in  production.  The 
Company  has  a  50%  share  of  the  working  interest  in  21  of  these  wells,  a  25%  interest  in  14  wells,  and 
a  small  share  of  2.3%  to  5.4%  in  the  balance.  The  joint  venture  employs  geologist  consultants,  land 
lease  men  and  contract  drillers.  Atlantic  Oil  Company  is  the  operator  of  the  gas  producing  wells.  Both 
expenses  and  income  of  this  venture  are  shared  equally  by  Atlantic  and  the  Company. 

The  Company's  share  of  all  gas  produced  has  been  sold  to  Pacific  Gas  &  Electric  Company 
("PG&E").  When  a  producing  well  is  developed,  and  its  reserves  have  been  established  jointly  by  the 
Company  and  PG&E,  the  Company  agrees  to  sell  and  PG&E  agrees  to  purchase  annually  not  less  than  5% 
of  such  established  reserves.  In  the  fiscal  year  ended  February  28,  1969,  such  sales  to  PG&E  totalled 
5,255,000  MCF  of  gas.  At  March  1,  1969  the  Company's  share  of  the  remaining  reserves  of  these  wells, 
as  so  established,  was  approximately  60,000,000  MCF,  net  of  landowners  royalties.  The  current  average 
selling  price  is  $.29  per  MCF. 

Employees 

The  Company  has  approximately  400  permanent  employees.  Of  these  approximately  300  are  engaged 
in  agriculture;   approximately  50  work  in  golf  course  and  the  other  commercial  operations;   and  the 
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balance  are  management  and  clerical  personnel.  At  peak  periods,  approximately  500  additional  persons 
are  employed  on  a  temporary  basis,  primarily  in  agriculture. 

Most  permanent  farm  employees  and  certain  other  Company  personnel  are  housed  on  the  ranches. 
On  the  New  Columbia  Ranch  a  mobile  home  trailer  park  is  in  successful  operation  for  permanent 
employees,  and  the  Company  is  considering  an  expansion  of  these  facilities  to  other  ranches. 


PROPERTIES 

The  Company's  Newhall  and  Cowell  ranches  have  been  described  previously. 

The  Company  also  owns  approximately  150  acres  of  flat  land  in  Santa  Clara  County,  17  acres  of  which 
is  within  the  incorporated  limits  of  the  City  of  Mountain  View.  This  property  has  a  frontage  of 
approximately  2,500  feet  on  the  east  side  of  Stierlin  Road  between  the  Bay  Shore  Freeway  and 
San  Francisco  Bay.  Most  of  the  property  located  within  the  city  limits  of  Mountain  View  is  zoned 
residential  and  the  balance  is  zoned  for  industrial  use.  The  city  has  developed  a  master  plan  which 
contemplates  a  544  acre  municipal  park  with  related  facilities  adjacent  to  the  Company's  property.  At 
present  this  property  produces  a  small  income  from  tenant  farming  operations. 

The  following  table  sets  forth  the  remaining  properties  of  the  Company,  which  are  used  exclusively 
for  cattle  and/or  agriculture.  Reference  is  made  to  the  map  on  pages  14  and  15  for  the  geographical 
location  of  these  properties. 


Name 

Year  of  Acquisitii 

Suey 

1883 

New  Columbia 

1948-1964 

Merced 

1954 

Adams  and  Maxwell 

1965-1967 

Meridan 

1912 

Wilson 

1959-1964 

Burrel 

1967 

Mendoza 

1963 

Wood 

1965 

Acreage 


Principal  Use 


37,800 

Cattle 

28,500 

Field  and  row  crops 

15,400 

Farming  and  cattle 

8,500 

Rice 

5,500 

Field  and  row  crops 

4,800 

Farming 

4,100 

Cotton 

2,200 

Cattle — long  range  development 

800 

Cattle — long  range  development 

MANAGEMENT 

Directors  and  Executive  Officers 

The  executive  officers  and  directors  of  the  Company  are: 

Thomas  L.  Lowe President  and  Director 

James  F.  Dickason Executive  Vice  President 

and  Director 
James  J.  Finch Executive  Vice  President 

and  Director 

N.  Kenneth  Groefsema Executive  Vice  President 

and  Director 
Peter  McBean Vice  President  and 

Director 
Charles  L.  Maule _  Secretary-Treasurer 

and  Controller 


Scott  Newhall _ Director 

Asa  V.  Call Director 

James  A.  Chesebrough. Director 

David  F.  Hill Director 

Theodore  R.  Meyer Director 

Jane  Newhall Director 

Walter  Scott  Newhall,  Jr Director 

Samuel  J.  Wagstaff,  Jr Director 

Edwin  Newhall  Woods Director 
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Property 

County  Located 

Acres 

1. 

WILSON 

Butte 

4,800 

2. 

ADAMS 

Butte  &  Colusa 

8.500 

3. 

MERIDIAN 

Sutter 

5,500 

4. 

COWELL 

Contra  Costa 

2,700 

5. 

MENDOZA 

Contra  Costa 

2,200 

6. 

WOOD 

Contra  Costa 

800 

7. 

MT.  VIEW 

Santa  Clara 

150 

8. 

MERCED 

Merced 

15,400 

9. 

NEW  COLUMBIA    Madera 

28,500 

10. 

BURREL 

Fresno 

4,100 

11. 

SUEY 

San  Luis  Obispo  & 

Santa  Barbara 

37,800 

12. 

NEWHALL 

Los  Angeles  & 

Ventura 

41,400 

151,850 


Notions!  CJT'SChu'o  *.!*> 
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Each  executive  officer  has  been  continuously  employed  by  the  Company  for  more  than  five  years. 
On  April  1,  1969,  the  officers  and  directors  of  the  Company  as  a  group  owned  beneficially  or  of  record 
1,225,280  shares  of  its  Common  Stock,  representing  26%  of  that  which  is  issued  and  outstanding. 

Remuneration 

Direct  remuneration  paid  by  the  Company  and  its  subsidiaries  during  the  fiscal  year  ending  February 

28,  1969  and  the  estimated  annual  benefits  payable  on  retirement  to  each  of  the  Company's  directors  and 

officers  whose  aggregate  direct  remuneration  exceeded  $30,000  and  to  all  directors  and  officers  as  a  group 

was  as  follows: 

Estimated 
Capacity  annual 

in  which  benefits 

remuneration  Salaries  payable  on 

Name  was  received  and  fees  Retirement® 

Thomas  L.  Lowe President  $  72,500  $35,698© 

James  F.  Dickason Executive  Vice  President  41,822             17,671 

James  J.  Finch Executive  Vice  President  36,323              19,635 

N.  Kenneth  Groefsema Executive  Vice  President  33,323             15,937 

All  Directors  and  Officers  as  a  group  (19  persons  including 

the  above) 325,054 

©  The  Company  has  adopted  a  Retirement  Plan  for  the  benefit  of  its  permanent,  full-time  employees  pursuant 
to  which  those  participating  may  receive  certain  retirement  or  death  benefits.  See  Note  6  of  Notes  to 
Financial  Statements.  The  estimated  annual  benefits  under  this  Plan  have  been  computed  on  the  basis  of 
current  actuarial  tables. 

®  Mr.  Thomas  L.  Lowe  has  been  the  President  and  Chief  Executive  Officer  of  the  Company  since  1964. 
Pursuant  to  an  Employment  Agreement  with  the  Company,  in  addition  to  his  annual  salary,  he  is  entitled 
to  receive  certain  benefits  upon  retirement,  disability  or  other  cessation  of  employment.  Upon  retirement  he 
will  receive  total  yearly  payments  equal  to  60%  of  his  last  annual  salary,  less  $6,302,  and  his  surviving 
spouse  will  receive  a  reduced  amount  in  the  event  of  his  death.  Mr.  Lowe  does  not  participate  in  the  Retire- 
ment Plan  for  other  employees  described  in  Note  1  above. 

In  1963  the  Company  adopted  an  "Incentive  Plan  for  Employees".  Under  this  Plan  as  amended 
units  of  participation  are  allocated  to  specified  officers,  agricultural  ranch  superintendents  and  such 
other  employees  of  the  Company  as  the  Board  of  Directors,  in  its  discretion,  may  select.  For  a  more 
detailed  description  of  the  Plan,  see  Note  7  of  Notes  to  Financial  Statements.  As  of  April  I*  1969, 
the  officers  and  directors  listed  above  had  been  allocated  total  units  (as  adjusted  to  reflect  the  ten-for-one 
stock  split  effected  by  the  Company  on  January  28,  1969)  as  follows:  James  F.  Dickason,  3,070;  James 
J.  Finch,  3,070;  and  N.  Kenneth  Groefsema,  2,720.  A  total  of  17,423  units  have  been  allocated  under 
the  Plan,  14,344  of  which  have  been  made  to  all  officers  and  directors  as  a  group.  To  date,  no  awards 
have  been  made  for  the  Company's  last  fiscal  year,  but  $72,386  (1%  of  the  operating  income,  as  defined 
in  the  Plan)  will  be  allocated  by  the  Board  of  Directors  under  the  Plan  this  year. 

PRINCIPAL  AND  SELLING  STOCKHOLDERS 

So  far  as  is  known  to  the  Company,  as  of  April  1,  1969,  the  only  person  who  owned  beneficially 
or  of  record  more  than  10%  of  its  Common  Stock  is  White  Investment  Company,  a  California  cor- 
poration, which  owns  beneficially  and  of  record  1,532,000  shares,  representing  approximately  32%  of 
the  outstanding  Common  Stock  of  the  Company.  Approximately  ninety-seven  percent  of  the  Company's 
stock  and  all  of  the  stock  of  White  Investment  Company  is  owned  beneficially  by  the  descendants  of 
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Henry  Mayo  Newhall  and  members  of  their  families.  Six  of  these  persons  who  own  White  Investment 
Company  stock  are  members  of  the  Board  of  Directors  of  the  Company.  As  of  such  date,  the  approxi- 
mate aggregate  percentages  of  ownership  by  such  persons  of  the  outstanding  stock  of  the  Company  and 
White  Investment  Company  were  23%  and  26%  respectively. 

The  following  table  sets  forth  the  names  of  the  stockholders  offering  securities  hereby,  the  amount 
of  Common  Stock  of  the  Company  owned  and  offered  by  each  and  the  amount  to  be  owned  by  each 
after  the  offering: 

-  Owned  as  of  April  1 , 1 969  -  Owned  after  Offering 

Number  %  of  Shares  to  Number  %  of 

Name  of  shares  Ownership  be  sold  of  shares  Ownership 

James  A.  Chesebrough  _ 126,500  2.7  26,500  100,000  1.9 

Cortact  &  Co 75,500  1.6  13,500  62,000  1.2 

Walter  Scott  Newhall,  Jr _ 260,000  5.5  160,000  100,000  1.9 

Alice  L.  N.  O'Meara 217,000  4.6  50,000  167,000  3.2 

Samuel  J.  Wagstaff,  Jr.  .„ 24,240  .5  10,000  14,240  .3 

Samuel  J.  Wagstaff,  Jr.,  as  Trustee. 12,120  .3  1,212  10,908  2 

Newhall  Newspapers,  Inc 8,000  .2  6,000  2,000  — 

Scott  Newhall,  as  Trustee „._ 15,000  .3  1,000  14,000  .3 

From  1964  until  February  1969,  California  Land  Company,  a  subsidiary  of  White  Investment 
Company,  held  an  option  to  purchase  approximately  3,500  acres  of  land  at  the  Newhall  Ranch  in  Valencia, 
California.  During  the  three  fiscal  years  ended  February  28,  1969,  sales  to  California  Land  Company  under 
this  option  totalled  $6,265,300.  The  option  was  terminated  in  February  1969.  The  Company  has  recently 
agreed  to  sell  another  parcel  of  property  near  Valencia  to  California  Land  Company  for  a  total  purchase 
price  of  approximately  $1,950,000.  For  a  more  complete  description  of  these  transactions,  see  "Business 
— Land  Sales  and  Commercial  Development". 

DESCRIPTION  OF  COMMON  STOCK 

The  Company  is  authorized  to  issue  only  one  class  of  capital  stock,  designated  as  Common  Stock 
without  par  value.  Stockholders  have  cumulative  voting  rights  in  the  election  of  directors  and  are 
otherwise  entitled  to  one  vote  per  share.  The  Common  Stock  has  no  pre-emptive  or  redemption  rights. 
All  outstanding  shares  of  Common  Stock  are,  and  upon  delivery  and  payment,  the  shares  of  Common 
Stock  being  offered  by  the  Company  hereby  will  be,  fully  paid  and  non-assessable.  The  holders  of 
Common  Stock  are  entitled  to  receive  cash  dividends  out  of  funds  legally  available  therefor  when,  as 
and  if  declared  by  the  board  of  directors. 

The  Company  has  appointed  Bank  of  America  National  Trust  and  Savings  Association,  Los  Angeles, 
and  First  National  City  Bank,  New  York  City,  as  Transfer  Agents  and  Crocker-Citizens  National 
Bank,  Los  Angeles,  and  Bankers  Trust  Company,  New  York  City,  as  Registrars  for  its  Common  Stock. 

The  Company  intends  to  furnish  to  its  stockholders  following  the  close  of  each  of  the  first  three 
quarters  of  its  fiscal  year  unaudited  reports  of  earnings.  The  Company  also  intends  to  furnish  an  annual 
report  to  stockholders  containing  audited  financial  statements  after  the  close  of  each  fiscal  year  (February 
28)  and  prior  to  the  annual  meeting  of  stockholders  (the  fourth  Tuesday  of  April). 

REGISTRATION  STATEMENT 

The  Newhall  Land  and  Farming  Company  has  filed  with  the  Securities  and  Exchange  Commission, 
Washington,  D.  C,  a  Registration  Statement  under  the  Securities  Act  of  1933,  as  amended,  with  respect 
to  the  Common  Stock  offered  hereby.  This  Prospectus  does  not  contain  all  the  information  set  forth  in 
the  Registration  Statement,  certain  parts  of  which  are  omitted  in  accordance  with  the  Rules  and  Regula- 
tions of  the  Commission. 
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UNDERWRITING 

The  Underwriters  named  below,  for  whom  Dean  Witter  &  Co.  Incorporated  is  acting  as  Repre- 
sentative, have  severally  made  a  firm  commitment,  subject  to  certain  conditions,  to  purchase  from  the 
Company  and  the  Selling  Stockholders  the  respective  number  of  shares  of  Common  Stock  set  forth 
opposite  their  names  below.  The  Underwriters  are  committed  to  take  and  pay  for  all  the  shares  of 
Common  Stock  offered  hereby  if  any  are  taken.  The  Company  has  been  advised  by  the  Representative 
that  the  Underwriters  propose  to  offer  the  Common  Stock  initially  to  the  public  at  the  offering  price  set 
forth  on  the  cover  page  of  this  Prospectus  and  to  certain  dealers  at  such  price  less  a  concession  of  not 

in  excess  of  $ per  share,  of  which  not  more  than  $ may  be  reallowed  to  other  dealers.  After 

the   initial   public   offering   the  public   offering  price  and  other  selling  terms  may  be  varied  by  the 
Representative. 

The  Selling  Stockholders  have  agreed  not  to  sell  any  shares  of  Common  Stock  owned  by  them 
and  the  Company  has  agreed  not  to  sell  any  shares  of  Common  Stock  for  a  period  of  90  days  after  the 
initial  public  offering,  except  with  the  consent  of  the  Representative. 

The  Company  and  the  Selling  Stockholders  have  agreed  to  obtain  a  commitment  for  insurance 
indemnifying  the  Underwriters  against  certain  liabilities,  including  liabilities  under  the  Securities  Act 
of  1933,  and  have  agreed  to  indemnify  the  Underwriters  against  certain  liabilities,  including  liabilities 
under  the  Securities  Act  of  1933. 

The  names  and  addresses  of  the  several  Underwriters  and  the  respective  numbers  of  shares  to 
be  purchased  by  each  of  them  are  as  follows: 

Number 
of  Shares 
to  be 
Name  Address  Purchased 

Dean  Witter  &  Co.  Incorporated 632  South  Spring  Street,  Los  Angeles,  California  90014 


Total  768,212 

The  Common  Stock  is  offered  by  the  Underwriters  subject  to  prior  sale,  withdrawal,  cancellation 
or  modification  of  the  offering  without  notice,  to  delivery  to  and  acceptance  by  the  Underwriters,  to 
approval  by  their  counsel  and  to  certain  other  conditions. 
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LEGAL  OPINIONS 

Legal  matters  in  connection  with  the  securities  being  offered  will  be  passed  upon  for  the  Company 
and  the  Selling  Stockholders  by  Messrs.  Brobeck,  Phleger  &  Harrison,  111  Sutter  Street,  San  Francisco, 
and  for  the  Underwriters  by  Messrs.  Adams,  Duque  &  Hazeltine,  523  West  Sixth  Street,  Los  Angeles. 

EXPERTS 

The  financial  statements  and  schedules  included  in  this  Prospectus  and  elsewhere  in  the  Registration 
Statement  have  been  examined  by  John  F.  Forbes  &  Company,  independent  certified  public  accountants, 
as  indicated  in  their  reports  with  respect  thereto,  and  are  included  herein  in  reliance  upon  the  reports 
of  said  firm  and  upon  the  authority  of  said  firm  as  experts  in  accounting  and  auditing. 


REPORT  OF  INDEPENDENT  CERTIFIED  PUBLIC  ACCOUNTANTS 

To  the  Board  of  Directors  of 
the  Newhall  Land  and  Farming  Company: 

We  have  examined  the  consolidated  balance  sheet  of  The  Newhall  Land  and  Farming  Company 
and  subsidiaries  at  February  28,  1969,  and  the  related  consolidated  statements  of  income  and  of  retained 
earnings  for  the  five  years  then  ended,  appearing  elsewhere  in  this  Prospectus.  Our  examination  was 
made  in  accordance  with  generally  accepted  auditing  standards,  and  accordingly  included  such  tests  of 
the  accounting  records  and  such  other  auditing  procedures  as  we  considered  necessary  in  the  circumstances. 

In  our  opinion,  the  financial  statements  referred  to  above  present  fairly  the  consolidated  financial 
position  of  The  Newhall  Land  and  Farming  Company  and  subsidiaries  at  February  28,  1969,  and  the 
consolidated  results  of  operations  for  the  five  years  then  ended,  in  conformity  with  generally  accepted 
accounting  principles  applied  on  a  consistent  basis  after  giving  retroactive  effect  to  the  change  (which 
we  approve)  as  explained  in  Note  D  to  the  consolidated  statement  of  income. 


John  F.  Forbes  &  Company 


San  Francisco,  California 
March  31,  1969 
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THE  NEWHALL  LAND  AND  FARMING  COMPANY  AND  SUBSIDIARIES 


$60,458,179 


CONSOLIDATED  BALANCE  SHEET 
February  28,  1969 

ASSETS 
CURRENT  ASSETS: 

Cash $  1,402,007 

Accounts  and  notes  receivable,  net  (Note  2) 3,964,544 

Inventories  (Note  3) 5,560,968 

Deferred  expenses 1,361,709 

Total  current  assets $12,289,228 

INVESTMENTS 365,802 

LONG-TERM  RECEIVABLES  (Note  2) 4,968,321 

PROPERTY  AND  EQUIPMENT  (Note  4) 

Land _ 25,524,063 

Buildings 6,897,411 

Water  supply  systems,  orchards,  roads,  etc. 11,750,458 

Equipment    6,480,001 

Construction  in  progress  2,215,866 

52,867,799 
Less  accumulated  depreciation  10,032,971 

Property  and  equipment,  net 42,834,828 

LIABHJTIES  AND  STOCKHOLDERS'  EQUITY 

CURRENT  LIABILITIES : 

Notes  payable  to  banks,  unsecured $  7,500,000 

Current  maturities  of  long-term  liabilities  (Note  6)  908,702 

Accounts  payable  1,121,794 

Accrued  liabilities 1,175,897 

Income  taxes  (Note  5) 739,600 

Total  current  liabilities  ..._ _ _ 11,445,993 

LONG-TERM  LIABILITIES  (Note  6) '  1,763,017 

DEFERRED  INCOME  TAXES  (Note  5) 8,932,500 

DEFERRED  INCOME 198,494 

RESERVE  FOR  ISSUANCE  OF  STOCK  UNDER  EMPLOYEES'  INCENTIVE 
PLAN   (Note  7)  _ 175,840 

COMMITMENTS  AND  CONTINGENT  LIABILITIES  (Note  8) 

STOCKHOLDERS'  EQUITY: 
Common  stock  without  par  value,  authorized   10,000,000  shares,  outstanding  4,748,990 

shares,  excluding  30,010  treasury  shares  (Note  9) _ _ 955,800 

Capital   surplus  _ _.. - —        2,180,047 

Retained  earnings  ._ 34,806,488 

Total  stockholders'  equity  . _ _ 37,942,335 

Sea  Notes  to  Financial  Statements. 


$60,458,179 
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THE  NEWHALL  LAND  AND  FARMING  COMPANY  AND  SUBSIDIARIES 

CONSOLIDATED  STATEMENT  OF  RETAINED  EARNINGS 
Five  Years  Ended  February  28, 1969 

Year  Ended  February  28/29 ■ 

1965  1966  1967  1968  1969 

Retained  earnings,  beginning  of  year,  as  previ- 
ously reported — - $18,903,294 

Adjustment  of  deferred  income  taxes 766,725 

Retain*  eanungs,  beguHung-of  year,  as  ad-  ^^       ^^^       ^^        ^^^       ^m 

AdN^frncomfU!t!0.n.Sl.:...- - —       2,630,958  4,016,000  6,638,735  4,560,455  5,023.108 

Dividends  paid  ($.24  per  share  1965,   1966, 

jj»  per  share  1967, *28  per  share  1968  and      ^^       ^^       (i  ^^       ^^ 

Treasury  stock  purchased  — (30,250) 

Retained  earnings,  end  of  year $19,628,487       $22,474,717       $27,880;402        $31,113,097       $34,806,488 

See  Notes  to  Financial  Statements. 
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THE  NEWHALL  LAND  AND  FARMING  COMPANY  AND  SUBSIDIARIES 


CONSOLIDATED  STATEMENT  OF  CAPITAL  SURPLUS 
Five  Years  Ended  February  28, 1969 

Capital  Surplus,  February  29,  1964  - - _ $2,133,370 

Proceeds  from  the  sale  of  2,000  shares  of  treasury  stock  during  the  year  ended 
February  28,  1965  „ 10,000 

Capital  surplus,  February  28,  1965,  1966,  and  1967 _       2,143,370 

Excess  of  consideration  received  over  amount  credited  to  stated  capital  of 
5,000  shares  of  Common  Stock  sold  during  the  year  ended  February  28,  1967....  29,000 

Capital  surplus,  February  29,  1968 _ 2,172,370 

Amount  reserved  with  respect  to  1,490  shares  of  Common  Stock  issued  during 
the  year  ended  February  28,  1969,  from  the  Company's  treasury  pursuant  to 
the  Company's  incentive  plan _ 7,677 

Capital  surplus,  February  28,   1969 $2,180,047 

See  Notes  to  Financial  Statements. 
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THE  NEWHALL  LAND  AND  FARMING  COMPANY  AND  SUBSIDIAMES 


NOTES  TO  FINANCIAL  STATEMENTS 
February  28,  1969 

1.      Principles  of  Consolidation 

The  consolidated  financial  statements  include  all  subsidiaries,  none  of  which  were  previously  consolidated.  The  prin- 
ciples of  consolidation  have  been  applied  retroactively  in  the  Consolidated  Statement  of  Income  for  the  five  years  ended 
February  28,  1969.  The  subsidiaries  have  fiscal  years  ending  December  31.  Intercompany  transactions  have  been  eliminated. 


2.     Accounts  and  Notes  Receivable,  Net 

Receivables  are  summarized  as  follows : 

Accounts  receivable — Trade,  net  of  allowance  for  doubt- 
ful accounts — $4,600 - - 

Notes  receivable,  secured  by  deeds  of  trust 

Notes  receivable,  unsecured  - 

Notes  receivable  for  stock  purchases — Officers  and  em- 
ployees   - ~ - 


3.      Inventories 

A  summary  of  inventories  and  the  basis  of  valuation  follows : 


Current 


Cattle  

Future  crop  costs 
Farm  products  — 
Other   


Long-Term 


Total 


$3,156,300 

$  811,106 

$3,967,406 

787,643 

3,950,708 

4,738,351 

18,011 

120,000 

138,011 

2,590 

86,507 

89,097 

$3,964,544 

$4,968,321 

$8,932,865 

Valuation 

on  a  First-ln 

First  Out  Basis 

$3,352,857 

Cost 

1,494,103 

Cost 

307,841 

Market 

406,167 

Cost 

$5,560,968 


A  summary  of  inventories  used  in  computing  cost  of  sales  is  as  follows : 


February  28/29 : 

1964  ..._ 

1965 

1966 „ - 

1967  ,. 

1968  

1969 


$1,158,311 
939,076 
1,743,594 
2,482,850 
3,175,866 
3,586,188 


4.      Property  and  Equipment 

Property  is  stated  at  appraised  values  as  of  March  1,  1913,  plus  subsequent  additions  at  cost,  less  the  proceeds 
received  for  easements  and  rights-of-way.  No  value  has  been  allocated  to  oil  or  gas  reserves  and  accordingly  revenue 
from  oil  and  gas  operations  has  not  been  reduced  by  cost  depletion. 

Certain  land  and  improvements  costing  approximately  $9,300,000  are  subject  to  deeds  of  trust  securing  long-term 
notes  payable. 
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NOTES  TO  FINANCIAL  STATEMENTS    (Continued) 

Accumulated  depreciation  is  computed  on  the  basis  of  the  estimated  lives  of  the  various  properties.  The  Company 
computes  depreciation  on  a  straight-line  basis  for  financial  reporting  but  accelerated  methods  are  used  for  income  tax 
purposes.  The  estimated  useful  lives  of  the  principal  classes  of  assets  are  as  follows : 


Buildings 


Transportation  equipment  „ _ _ 

Other  equipment  

Water  supply  systems,  orchards,  roads,  etc 20-60  years 


25-40  years 
4-5  years 
5-10  years 


Maintenance  and  repairs  of  property  are  charged  to  income.  Major  renewals,  replacements,  and  betterments  are 
capitalized  and  the  cost  of  property  renewed  or  replaced  is  concurrently  removed  from  the  property  accounts.  Upon  retire- 
ment or  disposal  of  property,  accumulated  depreciation  applicable  thereto  is  removed  from  the  accounts  and  any  resulting 
gain  is  reflected  in  income. 

5.      Income  Taxes 

The  current  liability  for  income  taxes  represents  the  estimated  balance  due  for  the  Company's  income  tax  year  ended 

December  31,  1968.  The  deferred  liability  for  income  taxes  at  February  28,  1969,  relates  to  the  following: 

Differences  between  income,  gains,  and  expenses  recognized  for  financial  reporting  and  amounts  reported 
for  tax  purposes  which  are  attributable  to  (a)  net  income  for  the  two-month  period  subsequent  to 
December  31,  1968,  the  end  of  the  Company's  tax  year;  (b)  income  recognized  for  financial  reporting 
on  the  accrual  basis  of  accounting  but  deferred  for  tax  purposes  since  tax  returns  are  filed  on  the  cash 
basis  of  accounting;  (c)  excess  of  accelerated  depreciation  claimed  on  tax  returns  over  straight-line 
depreciation  used  for  financial  reporting  purposes;  and  (d)  gains  on  sales  recognized  for  financial 
reporting  which  were  treated  as  installment  sales  for  tax  purposes _ $6,170,500 

Gains  resulting  from  sales  of  property  under  threat  of  condemnation,  the  proceeds  of  which  have  been 
invested  in  substitute  property,  which  gains  will  not  be  recognized  for  tax  purposes  until  such  sub- 
stitute property  is  sold _ — 2,762,000 

$8,932,500 

Percentage  depletion  deductions  have  reduced  the  provisions  for  income  taxes  for  the  years  ended  February  28/29, 
1965,  1966,  1967,  1968,  and  1969  by  approximately  $485,000,  $440,000,  $407,000,  $410,000,  and  $437,000,  respectively. 

The  investment  tax  credit  has  been  recorded  on  the  flow-through  method  of  accounting  whereby  the  benefit  of  the 
tax  credit  is  currently  reflected  in  the  income  statement.  The  investment  tax  credits  for  the  years  ended  February  28/29, 
1965,  1966,  1967,  1968,  and  1969  were  approximately  $60,000,  $35,000,  $54,000,  $50,000,  and  $65,000,  respectively. 

See  also  Note  D  to  Consolidated  Statement  of  Income. 


Long-Term  Liabilities 

A  summary  of  long-term  liabilities  follows : 


Notes  payable — Secured 

Accrued  retirement  plan  liability 
Other   — 


Current 
Maturities 

$858,847 
49,855 


$908,702 


Non-Current 

$1,383,448 

83,173 

296,396 


$1,763,017 


Total 

$2,242,295 

83,173 

346,251 


$2,671,719 


Notes  payable  represent  the  balance  of  the  purchase  price  on  land  acquisitions,  and  bear  interest  at  rates  varying  from 
4%  to  6%.  The  non-current  portion  of  one  note  is  $1,205,999  and  is  payable  in  annual  installments  of  $44,667  plus  interest 
at  6%  on  the  unpaid  balance.  The  non-current  portions  of  the  remaining  notes  aggregate  $177,449  and  are  payable  over 
various  periods  in  equal  annual  installments  with  interest  on  the  unpaid  balances. 

Accrued  retirement  plan  liability  represents,  according  to  the  Company's  actuary,  the  estimated  past  service  liability, 
net  of  applicable  income  taxes,  with  respect  to  a  retirement  plan  in  connection  with  an  employment  contract  with  one  of 
its  officers. 
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NOTES  TO  FINANCIAL  STATEMENTS    (Continued) 

The  Company  also  has  a  contributory  retirement  plan  for  the  benefit  of  all  permanent  full-time  employees,  which 
was  fully  funded  as  of  February  28,  1969.  Contributions  of  $39,020  made  to  the  Plan  were  charged  to  income  for  the 
year  ended  on  that  date. 

7.  Reserve  for  Issuance  of  Slock  Under  Employees'  Incentive  Plan 

In  1963  the  Company  adopted  an  "Incentive  Plan  for  Employees".  Under  this  Plan  as  amended,  within  6  months 
after  the  close  of  the  Company's  fiscal  year,  1%  of  its  operating  income,  including  net  gain  on  sales  of  land  to  developers 
and  industrial  users,  (before  federal  and  state  income  taxes  and  without  taking  into  account  other  capital  gains  or  losses) 
is  allocated  to  specified  officers,  agricultural  ranch  superintendents  and  such  other  employees  of  the  Company  as  the  Board 
of  Directors,  in  its  discretion,  may  select.  The  Board  of  Directors  may  elect  to  make  such  allocations  in  cash  or,  based 
upon  its  determination  of  the  then  fair  market  value  of  the  common  stock  of  the  Company,  convert  the  allocations  into 
stock  units  of  participation  (representing  shares  of  common  stock  on  a  one-for-one  basis)  for  the  account  of  the  employee 
receiving  the  award.  All  incentive  awards  pursuant  to  the  Plan  to  date  have  been  made  in  stock  units.  No  allocations  or 
awards  were  made  for  the  years  ended  February  28/29,  1964  or  1965.  As  of  February  28,  1969,  no  awards  had  been  made 
for  the  Company's  last  fiscal  year,  but  $72,386  (1%  of  the  operating  income,  as  defined  in  the  Plan)  is  to  be  allocated 
by  the  Board  of  Directors  under  the  Plan.  There  were  17,423  stock  units  of  participation  outstanding  as  of  February  28, 
1969.  The  reserve  for  issuance  of  stock  under  the  employees'  incentive  plan  represents  the  amount  the  Company  has  pro- 
vided for  the  account  of  the  employees  covered  under  the  Plan. 

8.  Commitments  and  Contingent  Liabilities 

The  Company  had  commitments  for  construction  approximating  $1,928,000  at  February  28,  1969.  These  commitments 
are  principally  in  connection  with  the  construction  of  a  200-unit  apartment  and  a  restaurant  in  Valencia. 

9.  Capital  Stock 

On  January  28,  1969,  the  Company  amended  its  Articles  of  Incorporation  to  change  the  authorized  capital  stock  to 
10,000,000  shares  of  Common  Stock  without  par  value,  from  500,000  shares  of  common  stock  of  $2  par  value,  and  also 
to  split  the  Common  Stock  on  a  ten-for-one  basis.  See  Note  7  above. 


10.      Supplementary  Profit  and  Loss  Information 


For  the  year  ended  February  28,  1967 : 

Maintenance  and  repairs _. 

Depreciation  _ 

Taxes — Property  — 

Rents  and  royalties 


Cost  of 
Sales  or 
Operating 
Expenses 

$  833,732 

997,527 

1,185,954 

485,348 


-  Charged  Directly  to  Profit  and  Loss  - 


For  the  year  ended  February  29,  1968 : 

Maintenance  and  repairs — 1,110,640 

Depreciation  — 1,128,693 

Taxes— Property  -...  1,651,251 

Rents  and  royalties _ _ 507,038 

For  the  year  ended  February  28,  1969 : 

Maintenance  and  repairs - 1,088,062 

Depreciation  _ _ -..  1,238,240 

Taxes— Property  _...  2,367,618 

Rents  and  royalties _ 603,573 

There  were  no  management  and  service  contract  fees. 


General  and 

Administrative 

Expenses 

$16,481 

28,645 

9,091 

15,219 

29,427 

30,375 

9,591 

7,444 

30,579 

31,807 

5,506 

13,749 


Total 

$  850,213 

1,026,172 

1,195,045 

500,567 

1,140,067 

1,159,068 

1,660,842 

514,482 

1,118,641 

1,270,047 

2,373,124 

617,322 
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'WE  WILL  BUILD 
A  NEW  ANGUILLA' 

-cries  the  Chronicle ';  swashbuckling  editor 

By  Bruce  B.  Brugmonn 

Copyright  1967, The  B»>  t.Liardian  Co. 


The  p*le  of  Arsuilij- 
dollar,  mounted  slowly  as  (wo 
■M)  cop)  boys  huddled  one 
recent  Suodas  over  an  old  hy- 
draulic press  on  the  second  floor 
of  the  San  Francisco  Chronicle 

As  Ihcy  toiled  oser  ihe  hissing 
machine,  using  its  gentle  pres- 
sure of  M>  tons  per  square  inch 
to  oserstamp  Peruvian  and 
Mcsicart  silver  ;r*ms.  it's  un- 
likels  thev  realized  the  unique 
niche  their  Mistered  hands  might 
occupy  in  ihe  history  of  jour- 
nalism      and       freedom -fighting 

Someday  remaps  when  bag 
SfifutfU  s  struggle  for  independence 
B  futlv  told.  Iheir  odd  role  might  he 
resealed  lo  he  as  important  a-  jfn 
of  those  handful  of  smiting  Nit  de 
irrmined  glanders  MOO  miles  a»  j. 


Oeorge  Draper  »js  oft  un  freguen: 
asMSnmentv  to  *.ng-jilta.  Vev.  York 
and  Washington  and  his  siimng  dis- 
patches, detailing  the  island's  se- 
cession from  a  diet  atonal  island 
federation,  have  for  months  been  the 
Chronicle  v  major  runtime  feature 
story 

Newhalt  himself  flew  10  Anguilla 
for  a  took  and  made  arrangements 
for  Anguilla's  president.  Peier 
\dams.  to  fly  to  San  Francisco  on  a 
fund -raising  mission 

\0kMS  w»s  greeted  al  the  airport 
by  j  limousine  >*ewhal|  sent  for 
hMH  T»r  nvmature  Ancutftan  flags 
fluttered  from  the  car  a*  n  rotted  up 
to  the  St  Francis  Hotel,  where  a 
fjlhiie  Angu.llan  Pag  soon  was  fls 
ms  The  flags,  designed  for  the  oe 
t  mwWB  b>  the  Chromcte't  promouon 
department  were  made  by  a  local 
flat  company  on  Newhati 


Newhall's 
Liberty   Dollar 


HH  rhe  donation  hows  - 

■  Hu.h  an  operation 
..  jn,   .si  ihr  CIA  in  Berkrtev  -  on 

.   Scon  s.e»ru)i.  the  Ommm 

■      ■ 

I 

self    crone    io    produce    the    mute* 

H    n    Of  "■■>   ■  ■ 
.*   ihe   world**  newest  and  smaiJcv: 


h*le  hi- 
nt   mj\   heard    h 
We're  Ntw    *.» 

.»I'm    -ihe     tsiaad*     new     anthem 
:•  rtfc  Hvma 
■ 


"sewrut!  the  p*«  ihe  Bern 
pen  mm    M    approve    ■    resolution 
MMnMClng        AniiMil.i  .        ssmggle 
against  [he  near*  "St-  I 

kader   .tf   (he    inland  teJe 

'MiW-lhe 
'.■      pub 
I  ail  wall  t    tensity 
dhpatctaH 

LI  1 1' LI     kngOiHaa   ru-ucweni 

mff  ai 

■ 
h*.  private  uUkc.  puts  astsii: 

. 
■ 

fhimugh  the    .eais    ifx-vt  missions 
.a    SewJufl   jmi   has    bears   j«d   a— 

■ 
ifjde*-    ii  ■■  ■■    it.)  drti 


catc   gift*     coverage   of     ihe   naked 
animal  "    Bed    Bovd's    famous 


ijj.i-      nr.> 

cakes  in  the  sky"  siaie  of  the 

dtj  s   coffee  an  aW-frri  iots*ess 

hand  the  tfiempt  of  an  addled 

soul  in  Zamhesia  io  bMBKh  a  rocket 
with  a  rope  and  i  <Ik.»  Mondas  < 
front  page  spectacutr  on  Use  "De 
time  and  Fall  o*  the  C  a/  Hop' 

Anpntta  it  soe»  was  ohsious.  had 
al!  the  inwrediems  of  another  head> 
<  hr.-eir.le  hrew.  straight  NewhaJl- 
on-lhe-tuckt  And  Aoaruilta.  tt  miejit 
he  added,  was  New  hail  s  tnck^st 
assignment  to  dale      . 

Newhalt  made  his  was  to  Angui'ta. 
he  told  The  Guardian  ■  a  telephone 
■ntervTCw.  svhen  the  secession  storv 
rocketed  into  Ihe  headlines  while  he 
».!■■  in  the  Caribbean  on  sacaiion 
On  the  island,  he  found  *'a  »3>  v>f 
life  I  ha>e  seen  almost  never  . 
•  "-lationship  among  human  bemgs 
*a-r  truly  iiimnj  '  >p>ni 

and  sou's  that  were  "»erv  hiB," 

"  6*ersone  waves  "  he  said  "Thev 
greet  each  other  with  a  sink?  and  not 
wi  h  napalm  " 

I  ttimfc  fnendvhip,  tolerance  and 
CD«pn«ni  are  Ihe  peal  weapons 
N< :  uramum  295  or  hesv*  hsetro- 
ge.-i  or  whatever  t  think  the  ereat- 
csi  weapon  in  the  arsenal  ot  mankind 
is  ihe  srmle  Our  nation  isn 
bfit  m  Anguilla  there  i>  the  snule 

But  the  smites,  he  also  found,  faded 

rapadK     when     Si.     kills'     Premier 

Jtotvert  Bradshaw  cut  off  the  island's 

nail    and   currrncs    and   threatened 

■  StutlHKl)  kakd  n  Btfeji 

"There  were  a  lot  of  human  souli 
ji  stake."  he  said 

Sewtvil!    a  com  collector,  decided 

he   could   help   the   people   H0M   h. 

^^s-lre    ur    their    hadlv    Je- 

pleied  ireasury    L  nder  an  agreement 

snguithanv    he  would  bus 

up    silve:    BOMS    tfal    whi^S    -. 

10  St  oOi  and  num  10.000 
<<i  them  >n  San  Francisco  for  the 
r  Ukjuatti 

Then,  'depending  mm  -Use  c^n 
mjrke!      he  ti>ld  Ihe  Oosrdtan   the 

-.v..Wbess>Whv    S". 
p»i*  ale  ci»nectors  far  as  ms«.^  ai  H9 

■ 
he  cmphaMjed 

K  smalt  group  of  <  .»ns  m  I 

Instanig  press  rJ 

the  throrucle's   machine   shop     The 

-<t-ted   and   successful    the 

I     made  regatta*  tuns  to  the 

r  .  c.    Mac  faetamnj  I  ■  .  wo  lo- 

I    ad    San  f  ar k>s    wttere  the 

bomb    arc      Hwtpttl    -•    i^    firm  v 

-*i  (Vatiemng  press 

and  **  ion  (*•■  vtampmgpresv 

Nrwhall  bus's  Ihe  swn. 
I  x.-.r\  vmencao.  m  large  lots  from 
M  dealers  and  tbopi  kg 
I  fsi-ro  Dollar  an-; 
jre  nscrstamped  on  ihe  coin  ihen 
ihev  are  delivered  to  SewhaJI  at  the 
t  hrunicie  in  hag*  hearing  the  name 
and  crest  of  An^uilia,  slesigned  hy 
the   Chronicle's   promotn"'   i 

Then  thet  arc  sent  to  SnguitU  A 
rttenl  hike  in  Ihe  pose  ot  vilver 
makes  the  DM  msiravinglv  moee 
difficutt  and  cosils  IO  ocvuirl 

■sFSSHkLL    refused    ■ 
luiardi^n  reprvrts  that  the  ■'-: 

■'.Uirs^cd  in  the 
throrucle  building  He  * 
only,  under  questioning,  that  v«»me 
ciafts  nut  <vt  mav  nw  have  been " 
stamped  al  the  Chronicle  or  the 
tlglfll  The  A-ii  yourself  mi«- 
tVg    hr  etir.nj.„-nl     »  as  h«s  peivinat 

dousg.  not  the  paper's. 

■  He  »ln  argacd  DfaM  Tht 
i^ii  not  pnm  the  dor)  -on  grounds 

ihii!    the    publicity    would    adversely 

ii  tli  mfimi  '••  the  cota 

jod  bacaajM      1   have  '«  protect  ibe 
he%t    interesis    ryi    .i    \irc-d:  . 
ulpeotSe     i 

|v  Hy  tetnam 

■  ■        ■ 

bet  al  t*&pi<  -."'■  ■ 

SewhaJI      caned      The      I 

■■'■■it  alio"  [brfifH  :. 


>■.- 


,fc~«. 


ko  rrgnrtorlaJ  toc—tqnM  hs  a  - 
wmtmm  vagrf"  and  aghta 
mu  or  ha  age  (Ml,  the  a 


take  kgal  ads-rrttaoi'  and  Hi  "ho-- 
Dot.  '  (*"l'*e  aes^r  area  ireakrd  gka 
[fata  befarr  b»  ayhady*^,  la  kxtra  to 
■sAd  Pwr  Vr-ktf  m«  ars*  the 
•bale  (Mag, 

latter,  he  aaekaglant.  hut   said   w» 


.  utters-ie*.  to  ansplrfv  and  reiterate 
for  4*  minutes  his  arguments  agaiiut 
pubheaooo  of  the  nanitng  story . 

"Tms  isn't  a  game  and  it's  not  a 
business."   he  said  of  AnguiJla 

"It  has  some  cops  and  rob- 
bers aspects  we  have  to  cut  through-  . 
(  have  such  a  ternfic  respect  for  the 


businesi  we're  m  1  didnt  want  trr>s 
whole  thing  to  hang  around  a  few 
pteces  of  ntver  " 

t  aier.  he  summed  up:  "I  warn  to 
stake  the  world  a  bitle  bertcr  than  H 
was  before.  This  ma*  be  sermmental. 
fcsn  theje  are  my  rnsotionv  "  S*  here  n 
a'  agfemw  *-.■■.-  gaj .  (M 


?*=a 


:&sms~S. 


Music  to 
mint  coins  bv 


Th«-ve     are    Ihe    lv  rtcs    to     SnguiUa's 
anthem,   song  to  the  lane  of  the  Battle  Hu 
the  rrpoMte: 

•■■■.. 

-     •  *  -caffto. 

-  lagwwlt. 

fkit  tHL-dttfp-mtrtt 

,,-J  at  :'!*   Cj""-N-„i 
,'iiuj  mkr'r  l  kt  ffvUr  <*  tttm  is  assageji 
ataffertavrv. 

imnsf&f    d-sJ    - 

lagaaWi  i>  >'i  io«rr. 

- 

,  >-afbruief*eie 

-   .  ■ 

s,..rn  '^draaTy 

AaMtmti 
r*ar  i,*»iWiiWj  war. 

,  ,-Vj  »  f. »  r  . ,  n  m jm  for  nr  <«j  <■  rH 

ttmfm  •  -  i  IT  fcaflif iwil  k    mim% 
■f»m. 

-  ■    abaft,    r^e"  i    ■■' 

*  ti  oBrpMw* 


I 


90 

[From  the  San  Francisco  Chronicle,  Friday,  Mar.  21,  1969] 

Inside  Story  of  the  Anguilla  Caper 

(By  F.  Scott  Valencia) 

CHARLOTTE    AMALIE,    VIRGIN    ISLANDS 

The  tropical  paradise  of  Caribbean  island  politics  has  been  described  by  some 
seasoned  and  sweltering  observers  as  a  dungheap. 

However,  out  of  this  particular  political  dungheap— contrary  to  the  fabled 
manure  piles  of  classical  China— there  grows  no  Caribbean  lotus. 

About  48  hours  ago,  Anguilla  was  seized  by  a  motley  throng  of  British  warriors 
that  might  be  compared  reasonably  to  Sherlock  Holmes'  renowned  Baker  Street 
Irregulars— the  Royal  Army  Paratroops,  frigates  of  the  Royal  Navy  and  a  cadre 
from  Scotland  Yard. 

Behind  the  scenes  of  this  imperial  invasion  capered  a  cast  of  characters  that 
would  have  kept  Shakespeare  (or  was  it  Francis  Bacon?)  sitting  up  late  at  night 

to  create.  ,      ,.,■>»* 

For  some  reason  or  other,  a  great  part  of  the  world  has  been  hoodwinked  into 
believing  that  the  determined  and  portly  spirit  of  Queen  Victoria  has  risen  in  her 
half-century-old  grave,  and  has  ordered  Her  Majesty's  forces  to  recapture  the 
whole  of  the  now-anemic  British  Empire. 

In  fact,  a  member  of  the  Labor  Party  government  himself  attacked  in  Com- 
mons his  own  party  panjandrum,  the  bumbling  prime  minister,  Harold  Wilson, 
with  a  completely  delightful  reproach  that  attacking  Anguilla  conjured  up  the 
picture  of  "an  aged  lion  gumming  a  mouse." 

Anyone  who  really  ponders  the  facts  of  the  matter,  as  far  as  they  are  known, 
should  be  able  immediately  to  see  a  strange  inconsistency  in  this  lovely  parlia- 
mentary aphorism. 

HLIMPS 

In  the  first  place,  Queen  Victoria's  British  Empire  has  been  shredded  into  bits 
by  the  current  prime  minister,  and  with  no  hint  of  reproach  from  Her  Gracious 
Majesty,  Queen  Elizabeth  II. 

Mauritius,  Singapore,  the  Suez,  British  Guiana,  British  Honduras,  Rhodesia, 
and  all  those  other  wonderful  outposts  of  countless  Lieutenant  Colonels  Blimp, 
have  been  tossed  into  the  often-disastrous  and  turbulent  ocean  of  self-government. 

Anguilla,  on  the  other  hand— or  at  least  most  of  its  6000  souls— have  beseeched 
Her  Gracious  Majesty,  Queen  Elizabeth  II,  to  reign  over  them  in  style  and  splen- 
dor and  to  take  care  of  their  creature  comforts. 

As  it  happened,  Her  Gracious  Majesty  apparently  was  occupied  with  other 
matters  of  state.  So,  in  desperation,  Anquilla  declared  its  independence — for- 
gotten, discarded,  unloved,  and  unwanted— and  fell  into  the  willing  palms  of  a 
self-proclaimed  self-government  council. 

Anguillans  are  poor  as  a  social  group.  The  35-square  mile  island  is  so  sterile 
that  the  employable  males  must  leave  for  10  or  20  years  to  work  in  such  places 
as  a  loyal  Seventh-Day  Adventist,  on  an  island  that  is  basically  Anglican  and 
the  stews  of  New  York. 

Oddly  enough,  some  of  them  find  a  haven  in  Perth  Amboy,  N.  J.— an  unlikely 
sort  of  refuge  if  ever  there  was  one. 

CAST 

So  the  time  has  come  to  delineate  the  cast  of  characters  behind  this  so-called 
"independence,"  the  hierarchy  of  the  long,  small,  thin  Caribbean  island. 

First  of  all,  there  is  Ronald  Webster,  the  self-appointed  (later  elected)  "presi- 
dent" of  Anguilla.  Webster  is  a  small,  wiry  man  who  describes  himself  modestly 
as  a  loyal  Seventh-Day  Adventist,  on  an  island  that  is  basically  Anglican  and 
Methodist.  He  also  is  reputed  to  be  the  richest  man  in  Anguilla. 

President  Webster's  latest  triumphal  episode  occurred  when  he  caused  to  be 
struck  a  silver  medal  bearing  his  likeness  and  proclaiming  the  independence  of 
Anguilla.  Its  value  was  announced  as  $10.  although  it  was  admitted  to  be  purely 
a  token  medal.  (Earlier,  the  Anguillans  had  arranged  for  the  minting  as  coinage 
of  10,000  silver  '"Liberty  Dollars,"  which  already  have  achieved  collector's  prices 
of  up  to  $100  for  the  rare  items.) 
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GUMBS 

Then  there  is  the  absorbing,  amazingly  virile  and  male  figure  of  a  man  with 
the  fascinating  name  of  Jeremiah  Gumhs.  Gunibs  became  an  American  (long 
after  he  was  born  in  Anguilla)  by  virtue  of  a  tour  of  duty  in  one  or  the  other 
of  the  United  States  military  services. 

As  an  American,  Gumbs  has  struck  oil.  He  is  Anguilla's  gift  to  the  Establish- 
ment. He  operates  an  oil  field  service  in  Perth  Amboy,  across  the  creek  from 
New  York,  and  he  is  the  core  of  an  association  of  expatriates,  East  Coast  Anguil- 
lans,  and  of  their  friends. 

As  Anguilla's  oil-soaked  benefactor,  Gumbs  has  assumed  a  leading  role  in  the 
island's  chaotic  affairs,  and  made  almost  as  many  visits  to  the  United  Nations  as 
U  Thant — loudly  seeking  independence  for  his  homeland. 

As  an  American,  Gumbs  has  identified  himself  with  Anguillan  politics  to  the 
extent  that  he  has  announced  himself,  at  various  times,  as  defense  minister, 
foreign  minister,  ambassador-at-large,  and  other  equally  resounding  titles. 

AGENT 

He  registered  as  an  agent,  for  a  foreign  country  when  challenged  on  such  titles, 
and  his  activities  under  the  Logan  Act.  but  continues  to  involve  himself  deeply 
in  the  political  life  of  his  homeland. 

As  an  Anguillan.  Gumbs,  according  to  his  own  proclamations  owns  and  oper- 
ates a  resort  hotel  at  Rendezvous  Bay,  which  is  Anguilla's  only  vaguely  civilized 
retreat  for  visitors  who  have  money. 

Next,  there  is  Roger  Fisher.  Fisher  is  a  gangling  Harvard  law  professor  who 
could  play  successfully  the  lead  in  Charlie's  Aunt.  He  has  capered  about  in  the 
background  of  this  Caribbean  pageant  as  the  "legal  adviser"  of  the  Anguillan 
government. 

Fisher  is  a  buff  of  independent  states  in  the  world  of  law.  He  denies  that  he 
is  a  CIA  agent  or  an  agent  of  any  other  sort. 

F'sher  somehow  ferreted  out  Gumbs  a  couple  of  years  ago,  and  has  had  him 
in  the  pouch  ever  since. 

MAGISTRATE 

Then  there  is  Peter  Adams,  an  Anguillan,  and  the  first  so-called  "president"  of 
the  tiny  republic. 

Adams  is  probably  also  a  sad  man.  He  is  the  island's  magistrate  now,  having 
been  renounced  by  Gumbs  and  Webster  following  his  belated  and  almost  manda- 
tory acceptance  of  a  British  plan  for  a  year's  moratorium  on  independence. 
Adams  subsequently  was  deposed  as  president — or,  as  the  current  "president," 
Ronald  Webster  is  quick  to  explain — "chairman"  of  the  island  council. 

Finally,  there  is  the  Haskins  crowd,  pere  et  fils,  a  family  group  of  plastics  en- 
trepreneurs who  run  what  is  reported  to  be  a  plastic  factory  on  the  island. 

They  are  better  known  for  cruising  around  the  island's  rocky  roads  in  their 
stylish  car-of-all-work,  loaded  down  with  a  small-time  but  sometimes  impressive 
arsenal  of  weaponry. 

[From  the  San  Francisco  Chronicle,  Mar.  22,  1969] 

The  Anguilla  Saga 

(By  F.   Scott  Valencia) 

ST.   THOMAS,    VIRGIN    ISLANDS 

Three  days  ago.  the  island  of  Anguilla  was  overpowered  by  a  spectacular  troupe 
of  Her  Gracious  Majesty's  various  armed  forces. 

The  rest,  of  the  world,  somehow,  was  led  to  believe  that  an  aging  British  lion 
was  finally  unsheathing  its  fangs,  and  that  Her  Gracious  Majesty,  Queen  Eliza- 
beth II,  was  hell-bent  on  rebuilding  her  sorely-shattered  empire. 

Nothing  could  be  further  from  fact. 

Her  Gracious  Majesty  may  not  even  know  the  latitude  and  longitude  of  the  tiny 
Caribbean  island  of  Anguilla.  On  the  other  hand,  oddly  enough,  her  spouse, 
Prince  Philip,  may  recall  Anguilla. 

He  paid  a  call  there  to  show  the  flag  some  years  back,  and  a  special  palm- 
thatched  gentleman's  outhouse  was  erected  for  the  occasion.  He  wished  to  refresh 
himself  in  the  coral  blue  waters  off  the  lovely  white  sandy  beach  of  Maid's  Bay. 
36-7S7 — 69 7 
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SHRINE 

As  a  matter  of  fact,  the  remnants  of  this  regal  outhouse  still  remain  to  this  day, 
and  the  royal  backhouse  occupies  the  highest  caste  in  Anguilla's  geographical 
monuments  as  a  sort  of  shrine.  It  might  be  compared  by  local  patriots  to  Nelson's 
monument  in  Trafalgar  Square  in  London. 

However,  the  thrust  of  this  particular  account  is  not  concerned  with  outhouses 
or  marble  monuments,  but  with  the  vast  misunderstanding  that  surrounds  the 
entire  world-shaking  Anguilla  crisis. 

Much  of  the  true  story  of  Anguilla's  present  predicament  resides  in  the  unlikely 
New  York  suburban  hamlet  of  Perth  Amboy,  New  Jersey,  and  exudes  from  the 
hearty  maleness  of  a  gentleman  named  Jeremiah  Gumbs.  As  mentioned  yesterday, 
Gumbs  is  an  American,  registered  as  a  foreign  agent,  and  of  all  the  Elizabethan 
cast  of  high  drama  he  is  regarded  by  many  as  "Mr.  Anguilla." 

Nevertheless,  before  continuing  with  the  saga  of  the  "virile  Mr.  Gumbs  and  his 
quest  for  the  island's  "independence,"  which  some  people  feel  rivals  that  of  Sir 
Galahad's  efforts,  it  is  almost  impossible  to  ignore  the  investment  of  Anguilla  by 
Her  Gracious  Majesty's  loyal  constabulary. 

PROBLEMS 

Just  to  give  one  example  of  some  of  the  tactical  problems  to  be  overcome  by 
these  dedicated  invaders,  there  is  Metropolitan  Police  Commissioner  Andrew 
Way.  Commissioner  Way  led  the  Scotland  Yard  contingent  of  the  landing  forces. 

Commissioner  Way  is  a  stoutish,  six-foot  civil  servant  who  had  to  accomplish 
his  immensely  important  mission  in  a  blue  serge  woolen  suit.  He  got  ashore — all 
2S0  pounds  of  him — soaked  with  perspiration  in  his  London  outfit.  By  the  time 
the  landing  was  accomplished,  his  walrus  mustache  was  both  drooped  and  quiver- 
ing with  rage. 

Not  even  concealing  his  ire  from  his  55-man  Scotland  Yard  shock  troops,  he 
announced  that  his  tropical  gear  (which  any  good  Scotland  Yard  man  would  have 
brought  with  him)  had  been  airlifted  to  Anguilla  by  one  of  Her  Gracious  Maj- 
esty's helicopters  from  the  frigate  HMS  Minerva,  but  that  in  the  course  of  this 
carefully-planned  military  maneuver,  his  whites  fell  out  of  the  sling  and  were 
lost  at  sea. 

Enough  of  that. 

Now  back  to  Mr.  Jeremiah  Gumbs,  the  Anguilla-toorn  American  who  has  made 
a  considerable  name  for  himself  as  a  beleaguered  crusaders  for  Anguillan  inde- 
pendence. 

OIL 

Jeremiah  Gumbs  struck  oil  in  the  unlikely  town  of  Perth  Amboy,  New  Jersey. 
He  became  an  American  by  virtue  of  a  hitch  in  the  U.S.  armed  forces.  He  settled 
into  the  fuel  oil  business  in  Perth  Amboy,  worked  hard,  and  became  very  suc- 
cessful, he  says. 

He  also  employed  a  number  of  expatriate  Anguillans  to  assist  him  in  the 
work,  which  he  does  not  discuss  quite  so  widely. 

He  became  "Mr.  Anguilla"  and  formed  an  association  of  Anguillans  who  donate 
various  sums  to  aid  the  homeland.  Jeremiah  Gumbs  was  the  funnel  through  which 
these  funds  were  poured.  There  has  been  some  debate  about  the  size  of  the 
downspout. 

When  Anguilla  first  declared  its  "independence"  two  years  ago,  Gumbs  became 
a  leading  figure  in  the  island's  stout-hearted  defense  force.  As  a  matter  of  fact, 
on  one  occasion,  when  a  fictitious  landing  party  was  reported  one  evening,  he 
happened  to  be  on  the  island  wearing  a  white  tee  shirt.  With  heroic  marching 
orders,  he  shouted,  "Let's  go  get  'em,  boys!"  and  dashed  off  into  a  nearby  park 
(where  the  invaders  had  been  reported  but  were  actually  a  group  of  schoolgirls 
on  their  way  home).  He  began  firing  at  various  bits  and  pieces  of  the  island's 
sparse  shrubbery. 

TARGET 

As  mentioned  earlier,  Gumbs  was  wearing  a  white  teeshirt  and  so  was  the  only 
discernible  target  in  the  dusk  for  other  doughty  defenders.  And,  as  a  result,  he 
suddenly  became  the  rather  bulky  target  of  Anguilla's  own  defenders  armed 
with  their  ancient  assorted  musketry.  But,  as  always,  the  nimble  Gumbs  ducked 
behind  the  largest  tree  he  could  find,  and,  although  a  few  bits  of  bark  were 
chipped  away  in  the  impressive  fusillade,  he  escaped  any  physical  harm. 
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FUNNEL 

Back  to  Perth  Amboy  and  Gumb's  Anguilla  independence  crusade  and  his 
funnel  full  of  donations.  There  is  one  example  of  the  use  of  these  funds  that,  if 
not  a  matter  of  record,  is  a  matter  of  fact.  He  announced  widely  and  loudly  to  a 
group  of  Anguillans  that  he  was  sending  clown  planeloads  of  medical  supplies. 
Sure  enough,  one  small  plane  arrived,  containing  several  large  crates,  all  of  them 
marked,  in  large  black  letters :  "Medical  Equipment,"  "Oxygen"  and  other  such 
popular  terms. 

This  writer,  a  few  days  later,  quite  innocently  visited  the  hospital,  and  the 
doctor  was  an  extremely  compassionate  man  and  deeply  fond  of  the  Anguillans. 
When  asked  of  the  widely  publicized  medical  supplies,  the  doctor  replied  in  a 
puzzled  way,  "What  medical  supplies?  I  haven't  received  any — except  one  bottle 
of  oxygen  some  weeks  ago  that  was  meant  for  welding  and  would  not  fit  any 
of  our  equipment." 

Gumbs  also  established  an  air  service  which  he  announced  would  service  the 
island  and  make  it  accessible  to  both  tourists  and  Anguillans.  He  called  this 
aerial  venture  Air  Anguilla,  and  bought  or  chartered  two  small  aircraft  which 
are  common  in  the  Caribbean.  He  failed  to  mention  that  his  nephew,  a  pilot,  had 
already  started  an  air  service  called  Air  Anguilla,  and  that  by  a  fairly  ordinary 
financial  maneuver  he  had  forced  his  nephew  to  change  the  name  of  his  company 
and  had  withdrawn  support  of  this  venture. 

Internationally,  Gumbs  was  as  American  as  his  oil  burners,  and  somehow  fell 
in  with  an  international  legal  expert  from  Harvard  law  school  named  Roger 
Fisher.  Together,  Fisher  and  Gumbs  haunted  the  glass,  slab-sided  United  Na- 
tions building,  seeking  "independence  for  Anguilla."  They  even  went  to  Washing- 
ton. But  they  met  with  no  success  anywhere.  The  rest  of  the  world  appeared 
simply  to  be  bored  with  matters  of  state  concerning  this  small  Caribbean  island. 

Gumbs,  who  has  called  himself  variously  Defense  Minister,  Foreign  Minister, 
and  Ambassador  at  Large  for  Anguilla.  then  teamed  up  with  Ronald  Webster,  an 
honest-to-goodness  Anguillan,  who  owns  the  largest  part  of  the  eastern  end  of 
the  island.  Together  they  threw  out  the  acting  President,  and  Webster  was  named 
President  in  his  place.  Fisher,  Gumbs'  chum  from  Harvard,  shortly  became  the 
island's  Legal  Adviser. 

Fisher  proceeded  to  advise  the  governing  council  that  many  actual  friends  of 
Anguilla  were  out  to  defraud  them  and  agreed  to  write  a  constitution.  Few  people 
in  the  world  have  ever  seen  this  constitution. 

Gumbs,  in  the  meantime,  was  busy  hawking  Anguilla's  independent  wares  in 
the  United  States,  Canada,  and  anywhere  else  wherein  resided  menv  with 
"money." 

FLAG 

At  one  time  he  announced  he  was  making  a  deal  to  establish  a  huge  radio- 
television  transmitter  on  a  nearby  islet.  Another  time  word  "leaked"  out  that 
Aristotle  Onassis  was  going  to  use  the  island's  "sovereignty"  for  his  ships  bear- 
ing the  Anguillan  flag.  (Gumbs  even  designed  a  new  flag  to  replace  that  used 
by  the  first  independent  government.) 

Another  episode  was  Gumbs'  proclamation  that  a  large  Canadian  firm  was 
going  to  sink  millions  into  the  coral,  shrubby  soil  of  Anguilla.  This  never  ma- 
terialized. 

Finally,  for  this  chapter,  first  understand  that  Anguilla's  most  hated  foe  is 
the  government  of  the  nearby  island  of  St.  Kitts  and  its  Premier  Robert  Brad- 
shaw.  Anguillans  despise  Bradshaw  but  love  the  British.  Despite  this,  while 
chatting  on  the  porch  one  afternoon,  Gumbs  told  this  writer  that  he  could  "get 
anything"  if  he  went  to  Gumbs  first.  He  added  that  he  had  a  lot  of  friends  on  St. 
Kitts  and  could  handle  matters  there. 

NEXT :  The  Real  Reason  Her  Gracious  Majesty  invaded  Anguilla  instead  of 
Red  China. 

[From  the  San  Francisco  Chronicle,  Mar.  24,  1969] 

The  Tragicomedy  of  Tiny  Anguilla 
(By  F.  Scott  Valencia) 

ST.    THOMAS,    VIRGIN    ISLANDS 

The  world  has  had  a  front-row  aisle  seat  at  a  Shakespearean  festival  of  utterly 
fictitious  British  Imperialism  during  the  past  five  days. 
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The  main  theme  of  this  tragi-comedy  was  the  investure  of  the  tiny  Caribbean 
island  of  Angnilla.  a  former  miniscule  fragment  of  Her  Gracious  Majesty's  sun- 
settingless  empire. 

The  tragedy  is  the  fact  that  much  of  the  press,  and  most  of  the  world,  have 
Deen  mesmerized  into  thinking  that  the  Redcoats  were  again  on  the  prowl  in  the 
New  World,  and  were  forcing  a  democratic  people  into  virtual  slavery. 

Another  part  of  the  tragedy  is  the  fact  that  the  world  is  now  "being  told  by 
the  deposed  "president"  of  Anguilla  that  they  have  been  captured  because  they 
are  black.  The  author  of  these  inflammatory  remarks  is  Ronald  Webster,  and 
any  sophisticated  observer  would  assume  he  is  making  an  obvious  appeal  to 
U.S.  racists  on  compassionate  but  naive  Americans. 

Anguillans,  actually,  are  not  primarily  black.  The  essence  of  their  being  is  the 
fact  that  they  are  simply  Anguillans. 

COMEDY 

The  comedy  in  the  whole  affair  lies  in  the  fact  that  Her  Gracious  Majesty's 
friendly,  fun-loving,  frustrated— and  completely  fouled-up  forces— seized  An- 
guilla with  all  the  subtlety  of  one  of  the  Great  Bard's  buffoons. 

The  British  have  been  seriously  misunderstood.  They  actually  invested  An- 
guilla m  order  to  liberate  most  of  the  island's  six  thousand  souls,  who  have 
found  themselves  entrapped  by  a  Duke's  mixture  of  selfish,  self-appointed 
"liberators." 

Anguillans  are  an  unusually  friendly  and  gentle  people.  They  have  great  trust 
in  almost  everyone,  and  never  turn  a  stranger  from  their  doors,  even  though 
the  homes  of  most  of  them  are  less  than  baronial,  consisting  mainly  of  shacks 
with  a  goat  or  two  and  a  few  chickens  tethered  in  the  front  yard. 

HUMBLE 

Anguillans  are,  for  the  most  part,  a  humble  people  and  Godfearing  in  the 
old-fashioned  sense — for  example,  when  an  Anguillan  pilot  checks  in  with  the 
Caribbean  Air  Control,  he  always  reports  he  has  a  given  number  of  "souls"  on 
board,  not  "Passengers." 

Most  of  the  islanders  are  devout  Anglicans  or  Methodists. 

And,  the  only  impressive  armament  to  be  seen  on  the  island  are  two  ancient 
east-iron  cannon  from  some  long-forgotten  military  confrontation.  They  are  stuck 
into  the  ground  as  hitching  posts  in  front  of  the  island's  most  imposing  Methodist 
church. 

It  would  have  been  difficult  for  the  Anguillans  to  have  hauled  these  cannon  out 
of  the  ground,  clean  them  out  and  find  the  necessary  cannon-balls  with  which 
to  repel  the  invading  forces  of  Her  Gracious  Majesty. 

As  it  also  happens,  Anguillans  are  deeply  devoted  to  the  Queen  and  have 
beseeched  Her  Majesty  to  gather  them  to  her  bosom. 

Unfortunately  for  the  Anguillans,  the  throne  and  bumbling  Prime  Minister 
Harold  Wilson  basically  did  not  give  a  tinker's  dam  about  assuming  the  liability 
of  such  a  waif.  Anguilla  represents,  in  the  world  of  Threadneedle  Street,  an 
economic  liability.  And  the  British,  with  the  pound  and  the  empire  collapsing 
around  their  ears,  simply  would  not  or  could  not  respond  to  the  islanders'  pleas 
for  "independence  within  the  Commonwealth." 

Translated,  this  phrase  meant  that  Englishmen  would  have  had  to  foot  a  bill 
of  hundreds  of  thousands  of  dollars  annually  to  take  care  of  the  island's  deficit. 

Therefore,  as  Act  II  of  this  particular  Shakespearean  play,  Anguilla  fell  into 
the  willing  palms  of  a  small  group  of  self-proclaimed  "patriots." 

Enter  jesters,  jugglers  and  spear-carriers. 

The  spear-carriers  in  this  pageant  were  a  pair  of  Anguillans — Ronald  Webster, 
a  thin,  seemingly-devout  Seventh  Day  Adventist,  and  an  Americanized  Anguillan 
from  Perth  Amboy,  N.J.,  who  has  the  delightful  name  of  Jeremiah  Gumbs. 

It  also  happened  that  Webster,  in  addition  to  his  churchly  devotions,  was  the 
largest  landowner  and  reputedly  the  richest  man  on  the  west  end  of  the  thin 
island.  It  also  happened  to  be  the  case  that,  in  addition  to  his  succeessful  fuel-oil 
enterprise  in  Perth  Amboy,  Gumbs  had  large  interests,  including  a  resort  hotel, 
on  the  east  end  of  Anguilla. 

So  it  is  fair  to  say  that  east  met  west  and  together  they  formed  a  truly 
impressive  team  of  Anguillan  giants  working  patriotically  for  the  island's 
"independence." 
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Webster  appointed  himself,  and  was  later  confirmed  in  an  election,  as  Presi- 
dent. Gnmbs  assumed  the  role  of  "saviour-at-large"  under  the  various  titles  of 
Defense  Minister,  Foreign  Minister  and  Ambassador. 

Reportedly.  Webster,  in  addition  to  his  Joseph's  coat  of  commercial  under- 
takings and  presidential  duties,  also  was  the  island's  most  successful  and  devout 
gun  dealer.  President  Webster  stayed  home  on  Anguilla  taking  care  of  matters 
on  the  island,  which  could  be  translated  into  "keeping  control  over  the  affairs 
of  his  less  affluent  neighbors."  Gumbs  scoured  the  western  world  (like  a  touring- 
road  show  of  "South  Pacific"),  ever  searching  for  recognition  of  Anguilla  and 
more  important,  seeking  out  various  international  entrepreneurs  who  would 
sink  their  "millions''  into  the  Gumbs-Webster  Caribbean  paradise. 

SCENE 

It  was  a  very  good  performance,  and  the  world  was  led  to  believe  that  these 
two  worthies  were  saving  Anguilla  from  some  sort  of  imperial  hellfire  and  dam- 
nation. But  behind  the  Elizabethan  set,  Gumbs,  the  American  agent,  was  per- 
petually looking  for  big  money  while  the  devout  President  Webster  stayed  home 
keeping  the  island  under  control 

The  two  of  them  had  their  own  small  version  of  Haiti,  and  the  Anguillans 
themselves  have  never  appeared  to  be  the  beneficiaries  of  any  of  this  dramatic 
patriotism. 

There  was  a  motley  Shakespearean  throng  that  also  entertained  the  cash  cus- 
tomers at  the  Anguilla n  Shakespearean  festival,  but  they  are  too  numerous  to 
mention,  except,  perhaps,  for  one  particular  character.  This  was  a  bit-player 
called  Roger  Fisher,  already  mentioned  in  this  series,  a  professor  at  Harvard 
law  school,  an  amiable  sort  of  string-bean  of  a  man,  who  sought  out  the  spear- 
carrier  Gumbs  and  squired  him  on  various  "independence"  missions  to  the  United 
Nations  headquarters  in  New  York. 

COUNSEL 

Fisher  shortly  became  Anguilla's  official  Legal  Adviser,  and  counseled  the 
government  on  all  matters  of  international  affairs  and  independence  ventures 
during  the  entire  course  of  Act  II. 

Anyway,  finally,  the  real  but  fairly  well  camouflaged  dictatorship  that  was 
being  established  on  Anguilla  became  too  much  for  even  a  typical  English  hearty 
eater  like  Prime  Minister  Harold  Wilson  to  stomach.  The  sorely-beleaguered 
British,  with  their  financial  affairs  and  geographical  empire  crumbling,  could  not 
stand  by  idly  while  a  former  dependency  was  forced  into  what  amounted  to  a 
dictatorship  by  the  few  over  the  majority. 

Somebody,  somehow,  had  apparently  reached  the  British  Lion's  drooping  ear 
and  got  through  the  message  as  to  the  true  nature  of  affairs  in  miserable,  woe- 
begone, faithful  Anguilla. 

And  so.  Act  III  of  Shakespeare's  unwritten  drama  took  place  five  days  ago. 
Her  Gracious  Majesty's  puzzled  and  un-nimble  forces  landed  on  Anguilla  not  to 
conquer  another  piece  of  soil  for  the  Empire,  but  actually  to  rid  the  island  of 
anyone  who  would  use  the  island  for  his  own  selfish  purposes  and  make  Anguilla 
a  personal  kingdom  for  his  own  enjoyment  and  profit. 

Some  people  have  used  this  tragicomic  invasion  in  an  attempt  to  convince  the 
world  that  Anguilla's  independence  has  been  crushed.  Nothing  could  be  further 
from  the  truth. 

The  invasion  has  liberated  the  great  bulk  of  Anguillans  from  their  helpless 
condition  of  what  amounted  almost  to  servitude.  The  island,  which  belongs  to 
them,  was  being  used  to  enhance  the  fortunes  of  others. 

President  Webster  has  gone  to  New  York  on  a  widely-heralded  mission  seeking 
justice  and  independence.  He  made  a  great  point  of  the  fact  that  he  had  to  flee 
the  British  and  escaped  capture  by  a  circuitous  route  that  would  have  done 
credit  to  any  of  history's  bedevilled  political  saints. 

But  if  one  can  forget  for  a  few  moments  his  account  of  unselfish  patriotism, 
the  fact  of  the  matter  is  that  he  was  met  in  New  York  by  his  fellow  spear- 
carrier  Jeremiah  Gumbs.  They  have  bravely  and  resolutely  announced  that  they 
will  continue  their  Arthurian  quest  for  "independence"  in  the  United  Nations. 

If  this  fearless  fight  for  freedom  fails,  there  is  always  the  fuel-oil  business  in 
Perth  Amboy  to  keep  both  Webster  and  Gumbus  full  of  lamb  chops  or  other 
such  Anguillan  delicacies. 
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Presumably,  this  is  the  end  of  Act  III,  Scene  1. 

Exeunt  laughing. 

As  a  postscript  to  this  account,  it  can  now  be  explained  that  these  articles  have 
been  written  in  San  Francisco  by  Scott  Newhall,  executive  editor  of  The  Chronicle, 
based  on  a  fairly  lengthy  personal  visit  to  Auguilla  and  personal  association 
with  the  Elizabethan  cast.  Newhall  did  not  wish  to  use  his  own  byline  because 
he  has  preferred  to  keep  his  own  name  out  of  the  paper.  But,  because  he  knew 
Auguilla  better  than  anyone  on  the  staff,  he  felt  compelled  to  attempt  to  unravel 
a  minor  but  highly  complex  situation. 

[From  the  San  Francisco  Bay  Guardian,  May  22,  1969] 
Al  Kihn's  Diary — A  Case  Study  of  TV's  'Wealthy  Wasteland' 

(Kihn,  a  KRON  photographer  for  eight  years,  kept  a  diary  of  KRON  news 
and  corporate  transgressions  for  the  past  six  years.  He  has  complained  to  the 
FCC  and  provoked  a  nationally  important  license  renewal  hearing.  Kihn's  three 
major  issues: 

(1)   KRON  has  slanted  the  news  to  protect  its  corporate  parent,  the  Chronicle  ; 

(2)  has  produced  programs  to  promote  the  Chronicle's  CATV  interests,   and 

(3)  managed  and  distorted  the  news.  We  are  running  Kikn's  major  complaints 
in  detail  because  his  story,  though  covered  nationally  in  Newsweek  and  on 
PEL  educational  television,  has  been  virtually  blacked  out  in  San  Francisco. 
The  major  FCC  documents  are  on  file  in  KRON's  offices,  1001  Van  Ness  Ave., 
and  can  be  inspected  upon  request. ) 

KIHN    1 

Charged  that  KRON  was  "subservient"  to  its  coi-porate  parent,  the  Chronicle 
Publishing  Co.  Alleged  that  KRON  news  department  was  forbidden  in  Septem- 
ber. 1965.  to  comment  for  days  on  the  impending  Chron/Examiner  merger — except 
for  a  "last  minute  statement  dictated  by  Chronicle  management."  ( In  his  pre-trial 
deposition,  Kihn  said  he  distributed  a  memo  at  the  time  complaining  about  news 
suppression  of  the  merger.  An  hour  later,  he  was  called  to  the  office  of  A.  H. 
Constant,  assistant  station  manager,  Constant,  Kihn  said,  was  "unhappy"  about 
the  memo,  asked  him  to  retract  it,  said  there  was  "no  suppression"  because  there 
had  been  no  official  announcement,  hence  "no  story  as  yet."  "I  said  I  believed 
there  was  and  I  believed  what  I  said,"  Kihn  testified. 

KKON    1 

Responded  that  KRON  did  not  discuss  the  merger  because  it  wasn't  privy  to 
the  plans  of  its  parent.  Any  story  on  KRON  would  be  based  on  speculation  and 
rumor  and  would  appear  to  give  them  credence  because  of  the  "station's  relation- 
ship to  one  of  the  parties." 

GUARDIAN    NOTE    1 

The  Ex  and  Chron  secretly  decided  to  merge  on  Oct.  23,  1964,  Chronicle 
publisher  Charles  de  Young  Thieriot.  has  testified  before  Congress.  But  announce- 
ment was  kept  secret  pending  Justice  Dept.  approval.  After  clearance,  articles 
of  incorporation  were  quietly  filed  in  Carson  City  on  Sept.  1,  1965.  NY  Times 
broke  clearance  story  "prematurely."  Ex/Chron  scrambled  about  for  days  in 
embarrassment  before  formally  announcing  the  merger.  Thieriot  is  corporate 
head  of  both  KRON  and  Chi'onicle. 

KIHN    2 

During  the  55-day  strike  against  Ex-Chron  in  196S,  KRON  slanted  news  pro- 
grams "in  favor  of  newspaper  management."  Example:  news  staff  was  forbidden 
to  use  words  "merger"  or  "monopoly"  in  its  stories.  Example :  on  the  strike's 
first  day,  Kihn  went  with  reporter  Ed  Hart  to  the  Chronicle  picket  line — not  to 
get  the  story,  but  to  get  the  names  of  the  pickets  on  film  on  management  orders. 
Hart  asked  each  picket  his  name,  Kihn  got  it  down  on  film.  And  the  story?  "You'd 
better  believe  we're  going  to  write  it  all  pro-management,"  Hart  told  Kihn. 
"No  question  about  it."  (Kihn  kept  the  names  of  KRON  employees  secret — until 
KRON  forced  him  to  name  them  in  the  deposition ) . 
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KROX    2 

Supplied  evidence  that  six  parsons  favoring  the  publishers'  side  of  the  strike, 
20  persons  favoring  union  side  appeared  on  KRON.  Twenty  minutes  and  43 
seconds  of  publishers'  side  time,  to  34  minutes  and  51  seconds  to  union  side  time. 
Did  not  deny  prohibition  of  words  "merger"  and  "monopoly,"  but  implied  union 
reps  didn't  use  these  terms  (Guardian  :  baloney  :  Rep.  Phil  Burton  even  called  for 
a  federal  monopoly  investigation.  Burton  since  has  buckled — he's  running  for 
U.S.  senator — and  now  is  backing  the  Failing  Newspaper  bill  in  Washington  that 
would  validate  the  Ex/Chron  merger.  Bill  Thomas,  ex-Chron  reporter,  is  working 
with  Burton  in  his  Washington  office. ) 

KIHX    3 

Complained  that  KROX  did  not  "fill  the  gap"  by  expanding  its  strike  news 
coverage  as  promised.  Quoted  a  Chronicle  police  reporter,  then  handling  strike 
publicity  and  Ed  Arnow  (KPIX  newsman,  Cal  journalism  professor)  on  radio 
and  television's  dismal  strike  showing.  "I  have  yet  to  have  one  man  from  radio  or 
television  come  in  and  sit  down  and  say  "what  is  this  strike  all  about?'  "  the  re- 
porter told  Kihn.  Concluded  Kihn  :  "  . . .  poverty  in  the  midst  of  affluence.  All  these 
rich  network  affiliates  doing  very  little  with  their  expanded  coverage.  Our  KROX 
reporters  and  cameramen  would  be  sent  out  on  stories  like  "Junior  League  Base- 
ball." or  "Opera  Guild  Rehearsal,"  or  filming  some  award  being  given  to  KROX, 
or  shooting  4.000  feet  of  color  film  on  something  called  "The  Chicken's  Ball"  in 
San  Carlos,  where  the  station  was  trying  to  get  a  CATV  franchise." 

KROX    3 

Presented  evidence  that  it  was  "filling  the  gap."  Argued  in  effect  that  KROX 
reports  controversies  "fully  and  fairly."  but  that  it  must  have  a  "broader  range" 
in  its  obligations  "to  program  for  the  majority  as  well  as  the  minority." 

KIHX    4 

Alleged  KROX's  196S  coverage  of  Chicken's  Ball  during  strike  was  motivated 
by  Chronicle's  desire  to  get  a  CATV  franchise  in  San  Carlos,  (application  sub- 
mitted: August,  1967.)  Said  news  director  went  with  two  cameramen  (G:  un- 
heard of)  and  described  assignment  as  a  "must  go." 

KROX    4 

Replied  KROX  had  covered  this  biennial  event  since  1962.  before  its  parent 
developed  CATV  interests,  and  that  the  1968  coverage  had  no  relation  with 
CATV  bid. 

KIHX     5 

Similarly  alleged  CATV  interests  dictated  KROX  coverage  of  a  new  library 
opening  in  South  San  Francisco  (news  director's  memo:  "The  station  manager 
wants  to  make  sure  that  the  Mayor  of  South  San  Francisco  is  prominent  in  any 
film  we  do")  and  for  the  filming  of  a  Vallejo  documentary.  Writer  Bob  Anderson 
found  a  scandal  in  Vallejo  he  wanted  to  cover,  but  was  told  by  the  Gen.  Mgr. 
Harold  See:  "Look,  there's  a  reason  for  (the  documentary)  and  the  reason  is 
that  we  want  that  cable  franchise." 

KROX    5 

See  replied  he  had  mentioned  to  the  writer  "exploratory  talks",  about  CATV 
in  Vallejo.  but  that  Anderson  was  not  instructed  to  produce  the  documentary 
because  of  CATV  interest.  Xoted  CATV  interest  was  dropped  prior  to  filming  of 
documentary-  ( G.  note  :  it  was  dropped  because  Luther  Gibson,  publisher  of  local 
Vallejo  Times-Herald,  was  going  to  get  the  franchise.)  Said  head  librarian  had 
requested  library  coverage  in  South  City. 

KIHX    6 

Submitted  two  key  KROX  memoranda:  (1)  Oct.  29,  1964,  from  See  to  news 
director  and  station  manager:  "All  stories  relating  to  the  public  relations  image 
of  anv  radio  or  television  station,"  or  employees,  "are  to  be  brought  to  the  atten- 
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tion  of  the  general  manager  or  station  manager  before  broadcast."  This  restric- 
tion does  not  apply  to  publishers,  "except  for  the  Chronicle  Publishing  Company." 

(2)  April  6,  1967,  news  director  Mel  J.  Kampmann  to  his  staff  on  reporting 
"labor  strike" : 

It  is  apparent,  he  said,  that  "some  of  you  do  not  understand  the  full  intent  of 
this  policy.  It  is  therefore  mandatory  that  any  story  relating  broadcast  industry 
labor  problems  and/or  local  newspaper  labor  problems  be  cleared  with  the  news 
director  before  airing.  In  case  there  is  no  contact  possible  with  the  news  director, 
the  program  manager  or  production  manager  should  be  contacted.  If  you  cannot 
get  clearance  for  some  reason  from  the  above,  then  DO  NOT  RUN  THE  STORY. 
(G.  note :  Kampmann's  capitalization,  and  for  good  reason.) 

KRON    6 

Memo  one :  Resulted  from  "one-sided  news  report"  of  a  strike  against  ABC. 
Issued  because  See  felt  "broadcast  employes  as  a  group  seem  to  have  an  emotional 
reaction  to  their  own  industry"  and  he  wanted  to  insure  "accuracy  and  objec- 
tivity" of  all  industry  strikes  might  not  be  presented  fairly  "by  some"  without 
supervision. 

KIHN    7 

Alleged  several  instances  of  distortion  and  news  management,  dating  back  to 
1964,  in  line  with  KRON's  general  conservative  corporate  policies. 

The  FCC  has  concentrated  quite  rightly  on  the  issue  of  KRON  news  policies 
used  to  serve  its  business  interests,  not  those  issues  that  "appear  to  raise  only 
questions  of  licensee  news  judgment." 

EXAMPLE :  News  director  criticized  KRON's  cameramen  for  shooting  sound- 
film  on  the  April,  1964  civil  rights  sit-ins  at  the  Cadillac  Agency.  "We  don't  want 
to  give  these  people  any  more  exposure  than  we  have  to."  EXAMPLE  :  May,  1965 
Vietnam  Day  at  Cal  with  36  hour  "educational  protest"  :  news  director  gave  spe- 
cial instructions  to  shoot  no  sound  film  on  speakers ;  instead,  over  objections  of 
news  staff,  the  crew  interviewed  a  professor  who  had  withdrawn  from  the  event. 

EXAMPLE  :  Feb.  11.  1965  :  news  director  refused,  on  orders  of  station  manage- 
ment, to  film  comments  of  Paul  Goodman  and  Mario  Savio  at  Cal.  Instead,  a 
camera  crew  on  campus  for  art  gallery  feature  story  was  ordered  to  leave  the 
campus  15  minutes  before  the  speeches  started.  EXAMPLE :  June,  1965 :  news 
director,  viewing  Synanon  film,  instructed  writer  not  to  use  names  of  schools 
where  Synanon  groups  had  spoken.  "We  don't  want  to  give  these  people  any 
credence,  although  they  make  some  very  good  points."  EXAMPLE :  Feb.  2,  196S : 
news  director  gives  special  instructions  to  assignment  editor  on  Dave  Harris  anti- 
draft  press  conference.  "We  have  to  watch  out  about  giving  him  a  platform." 
EXAMPLE :  Memo  from  news  director  to  assignment  editor :  ".  .  .  please  resist 
i lie  urge  to  give  platform  to  Peace  &  Freedom  Party  and  Black  Panthers  this 
v\>"l>.inl    .  .      I  »«uft  give  them  publicity." 

EXAMPLE  :  Writer  criticized  KRON  for  watering  down  program  to  suit  PG&E, 
the  sponsor.  Writer :  "Do  I  understand,  then,  that  we  are  in  a  position  where  a 
large  utility  is  telling  us  not  only  what  our  documentary  subject  will  be,  but  what 
it  will  include  and  how  it  will  be  done?"  Program  director:  "To  be  very  blunt, 
that's  none  of  your  concern."  EXAMPLE :  Dec.  2,  1968:  management  cancelled  a 
half-hour  documentary  on  SF  State  crisis.  News  staff  felt  management  didn't  like 
radical  strike  leader  statements.  The  program  writer  quit  in  disgust,  the  film 
editor  wrote  an  angry  memo.  The  editor  was  fired  when  he  refused  to  retract 
what  he  said  in  the  memo. 

KRON    7 

Answered  each  point  in  detail,  in  general  contended  as  in  KRON  3. 

kihx  s 

Charged  KRON  suppressed  a  story  sometime  ago  on  the  North  American  Air 
Defense  Command  in  Colorado  Springs.  Kihn  and  writer  Anderson  found  that 
NORAD  commanders,  "by  their  own  admission,"  have  a  defense  against  obsolete 
manned  caircraft,  not  missiles.  Explained  Anderson,  "we  had  the  head  of  the 
North  American  Air  Defense  Command,  whom  we  interviewed  during  a  migraine 
headache,  which  he  has  a  couple  of  times  a  day,  and  he  said  'we  have  no  defense 
against  missiles,  and  if  it  comes,  missiles  are  the  way  it's  going  to  come.' ' 
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KRON  didn't  like  the  story  the  program  manager  said :  "What  we  want  is  an 
ending  with  those  planes  flying  off  into  the  sunset  and  everybody's  happy." 

KRON    8 

"This  is  truly  a  fascinating  and  interesting  Dr.  Strangelove  bit  of  dialogue,  but 
the  licensee  did  not  and  the  Air  Force  does  not  subscribe  to  the  veracity  of  this 
report."  It  produced  a  letter  from  NORAD  commanders  denying  the  Kihn/Ander- 
son  statements. 

GtJAEDIAN  8 

If  KROX  and  XORAD  are  right  in  saying  missiles  can  be  stopped,  what  is 
the  fuss  over  the  ABM?  A  more  significant  point :  RCA,  which  owns  XBC,  which 
is  KROX's  parent  network,  was  a  prime  contractor  for  the  heart  of  the  XORAD 
system. 

Was  this  the  reason  KROX,  RCA  XBC  affiliate,  passed  up  a  helluva  good 
story?  To  paraphrase  FCC  Commissioner  Xicholas  Johnson  in  his  Chet  Huntley 
dissent,  what  appears  to  be  self-interest  is  often  camouflaged  by  news  judgment. 
How  would  one  "prove"  that  RCA/XBC/KROX/Chron/Ex  gives  more  coverage 
to  space  shots  and  XASA  news  and  good  news  from  Vietnam  than  it  would  if 
it  were  not  a  major  space  and  defense  contractor?  (Defense  business  was  18 
per  cent  of  RCA  sales  in  1967.)  How  does  one  investigate  any  possible  relation- 
ships between  XBC/KROX/CHROX/EX's  coverage  of  foreign  governments  and 
RiCA's  corporate  relations  with  those  governments?  (In  1967  alone,  RCA 
established  major  new  investments  in  Australia,  Canada,  Italy,  Mexico,  Puerto 
Rico,  Taiwan  and  the  United  Kingdom.)  More  difficult  yet,  how  do  you  even 
know  all  the  economic  interests  of  a  conglomerate's  conglomerate  like  RCA/ 
XBC/KROX/Chron/Ex/Hea  rst  interests  ? 

As  Johnson  put  it,  "What's  good  for  Conglomerate,  Inc.,  is  good  for  America 
begins  to  sound  increasingly  profound  and  patriotic." 

[Western  Union  telegram] 

San  Francisco  Chronicle, 
San  Francisco,  Calif.,  June  Ik,  1969, 
Hon.  Senator  Philip  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly,  of  the  Committee  on  the 
Judiciary,  U.S.  Senate,  Washington,  D.C. 
It  has  come  to  my  attention,  through  detailed  news  service  reports  which 
have  been  widely  circulated  and  published,  that  a  person  named  Brure  Brugmann 
appeared  before  your  Antitrust  and  Monopoly  Subcommittee  on  the  afternoon 
of  Thursday,  June  12,  as  a  witness.  The  reports  indicated  that  Mr.  Brugmann 
used  the  courtesy  extended  him  as  a  witness  to  use  the  cloak  of  privilege  granted 
congressional  hearings  as  a  platform  maliciously  to  attack  both  the  San  Fran- 
cisco Chronicle  and  myself  personally  as  attempting  to  blackmail  Mayor  Joseph 
Alioto  by  withholding  from  publication  a  purported  news  story  depicting  the 
mayor  as  being  involved  in  questionable  association.  This  allegation  is  totally 
false  and  is,  without  provocation,  an  outright  lie.  First,  I  am  totally  unaware 
that  any  responsible  story  can  demonstrate  any  unsavory  gossip  in  connection 
with  Mayor  Alioto.  Furthermore,  Mayor  Alioto  has  conducted  the  affairs  of 
our  city  with  dignity,  courage,  and  compassion.  Because  Mr.  Brugmann's  mali- 
cious personal  and  professional  attack  on  Mayor  Alioto,  the  Chronicle,  and 
myself  appeared  to  have  little  substantial  bearing  on  the  matter  pending  before 
your  committee,  I  respectfully  request  that  this  reply  to  Mr.  Brugmann's  charge 
he  received  by  you  and  your  fellow  committeemen  in  the  spirit  intended  and  that 
it  be  included  as  a  part  of  the  record  of  the  hearings  now  underway.  Thank  you 
for  whatever  consideration  you  can  grant  this  request.  (Copies  also  sent  to: 
Senator  Murphy,  Senator  Cranston,  AP,  UPI). 
Respectfully, 

Scott  Xewttatt. 

Executive  Editor. 

San  Francisco,  Calif.,  June  18. 1969. 
Hon.  Philip  Hart. 
Old  Senate  Office  Building,  Washington  D.O. 

Deae  Senatoe  :  The  San  Francisco  Chronicle  recently  was  accused  before  your 
committee  of  attempting  "political  blackmail"  against  me.  There  is  no  truth 
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whatsoever  to  the  allegation.  The  charge  was  made  by  the  publisher  on  a  small 
San  Francisco  monthly.  He  alleges  a  totally  fictitious  conversation  between  the 
executive  editor  of  the  Chronicle,  Mr.  Scott  Xewhall  and  me.  He  is  incorrect 
in  his  testimony  that  the  Chronicle  tried  to  pressure  me  into  withdrawing  my 
veto  against  an  exemption  for  newspapers  from  San  Francisco's  gross  receipts 
tax.  To  put  it  plainly,  I  would  not  succumb  to  such  pressure.  I  welcome  any 
newspaper  inquiry  into  my  career.  I  believe  newspapers  have  the  responsibility 
to  know  thoroughly  about  public  officials  and  to  report  objectively  and  fully 
about  them.  I  have  nothing  to  fear  from  the  Chronicle,  and  resent  any  impli- 
cation I  might  have. 
Sincerely, 

Joseph  L.  Alioto. 
Mayor  of  San  Francisco. 

Senator  Hart.  The  statement  that  was  prepared  for  the  Committee 
from  Mrs.  Blanche  Streeter,  to  whom  you  made  reference,  will  be 
made  a  part  of  the  record  at  this  point. 

(The  statement  of  Mrs.  Streeter  follows :) 

Statement  of  Blanche  Streeter,  A  Former  Employee  of  the  San  Francisco 

Chronicle,  San  Francisco,  Calif. 

Mr.  Chairman,  and  distinguished  members  of  the  Senate  Subcommittee  on 
Antitrust  and  Monopoly : 

My  identification  personally 

My  name  is  Mrs.  Blanche  Streeter.  My  home  address  is  2111-31st  Avenue, 
San  Francisco,  California.  My  business  address  is  1070  Bryant  Street,  San 
Francisco,  California.  I  am  presently  Advertising  Manager  of  the  San  Francisco 
Bay  Guardian  newspaper.  I  am  a  former  classified  advertising  sales  representa- 
tive of  the  San  Francisco  Chronicle  newspaper  whose  employment  was  termi- 
nated when  The  Chronicle  Publishing  Company,  owner  of  the  San  Francisco 
Chronicle  newspaper,  and  Hearst  Publishing  Co..  Inc.  (predecessor  in  interest 
to  The  Hearst  Corporation),  owner  of  the  San  Francisco  Examiner  newspaper 
and  the  San  Francisco  News-Call-Bulletin  newspaper,  put  their  joint  newspaper 
operating  agreement  in  effect  in  September  1965. 

Pending  litigation  in  which  I  am  involved 

At  the  present  time  I  am  involved  in  litigation  against  one  or  more  parties  to 
the  San  Francisco  joint  newspaper  operating  agreement.  I  will  not  go  into  more 
detail  about  the  San  Francisco  joint  newspaper  operating  agreement  for  the 
reason  that  extensive  testimony  has  been  given  before  this  subcommittee  at 
prior  times.  This  litigation  may  generally  be  described  as  follows: 

<  n  )  Action  for  Damages  Under  Antitrust  Laws. — I  am  the  plaintiff  in  a  private 
treble  damage  action  for  violation  of  the  antitrust  laws  against  the  Chronicle 
Publishing  Company  and  The  Hearst  Corporation,  arising  out  of  the  afore- 
said joint  newspaper  operating  agreement.  This  case  is  Civil  Action  No.  49165 
in  the  United  States  District  Court  for  the  Northern  District  of  California, 
captioned  Blanche  Streeter,  plaintiff,  vs.  The  Hearst  Corporation,  et  al.,  defend- 
ants. This  is  a  class  action  on  my  own  behalf  and  upon  behalf  of  all  of  the 
former  employees  of  the  San  Francisco  Chronicle,  Examiner,  and  News-Call- 
Bulletin  newspapers  whose  employment  was  terminated  as  the  result  of  the 
consummation  of  the  joint  operating  agreement.  Some  2000  employees  lost  their 
jobs  as  a  result  thereof.  Damages  in  the  sum  of  $15,000  are  prayed  for  each 
employee,  or  the  total  of  $30,000,000  in  damages  before  trebling. 

(b)  Reneioal  <>f  television  broadcasting  license  for  KRON-TV,  Channel  ',.  San 
Francisco,  California. — In  September  1968.  my  attorney.  Charles  Cline  Moore  of 
San  Francisco,  California,  filed  objections  on  my  behalf  to  the  renewal  by  the 
Federal  Communications  Commission  of  the  television  broadcasting  license  of 
television  station  KRON-TV.  Channel  4.  San  Francisco.  California.  KRON-TV 
is  owned  by  the  Chronicle  Broadcasting  Company,  which  is  in  turn  wholly  owned 
by  the  Chronicle  Publishing  Company.  My  objections,  made  as  a  citizen  of  the 
United  States,  are  on  the  general  basis  that  there  is  an  undue  concentration  of 
control  of  the  communications  media  in  San  Francisco,  California  in  the  Chroni- 
cle Publishing  Company  and  its  affiliates :  and  that  the  Chronicle  Publishing 
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Company  used  its  extensive  profits  from  the  operation  of  KRON-TV  to  purchase 
extensive  and  expensive  circulation  for  its  Chronicle  newspaper  and  thereby 
cause  its  competitor,  the  San  Francisco  Examiner,  to  lose  its  established  pre-emi- 
nence in  the  San  Francisco  area  and  eventually  to  enter  into  the  joint  newspaper 
operating:  agreement  rather  than  to  continue  competing  with  the  Chronicle. 

Present  status  of  pending  litigation. 

My  antitrust  suit,  which  was  filed  in  April  1068,  was  dismissed  in  the  District 
Court  and  is  on  appeal  to  the  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. The  basis  of  the  dismissal  in  the  District  Court  was  that  employees  do  not 
have  standing  to  sue  for  violation  of  the  antitrust  laws  and  for  damages  caused 
by  reason  thereof. 

The  Federal  Communications  Commission  has  set  a  public  hearing  in  San  Fran- 
cisco, California,  in  December  1969  to  determine  whether  or  not  KRON-TY's 
license  should  be  renewed. 

Other  litigation. 

There  are  three  other  private  treble  damage  antitrust  suits  presently  pending 
in  the  United  States  District  Court  for  the  Northern  District  of  California  against 
the  publishers  of  the  Chronicle  and  Examiner  newspapers  and  arising  out  of  the 
joint  newspaper  operating  agreement  between  the  publishers  of  the  two  news- 
papers. One  of  them  is  a  class  action  on  behalf  of  all  advertisers  who  have  adver- 
tised in  the  Chronicle  and  Examiner  since  the  effective  date  of  the  agreement  in 
September  1965.  That  action,  entitled  Guy  McCauliff.  et  al.  vs.  The  Hearst  Cor- 
poration, et  al..  is  Civil  Action  No.  50929  in  that  Court,  and  asks  an  award  of  dam- 
ages of  at  least  $10,000,000  before  trebling  for  the  50.000  or  more  persons  who 
have  advertised  in  those  newspapers  since  the  consummation  of  the  agreement 
in  1965.  My  attorney  is  the  attorney  for  the  plaintiffs  in  that  action. 

My  reasons  for  opposing  St.  1520 

If  S.  1520  is  enacted  into  law.  Section  5  of  the  Bill  will  exempt  the  jioint 
newspaper  operating  arrangement  from  the  antitrust  laws  retroactively,  if 
oiip  of  the  San  F',0,>'is^o  newspapers  was  a  "faiJiTg  newfTw^'er"  within  the 
definition  of  that  term.  1  presently  have  a  matured  claim  against  two  parties 
to  a  joint  newspaper  operating  agreement  for  alleged  violations  of  the  antitrust 
laws.  My  claim  has  matured  into  a  property  right,  and  if  this  exemption  is 
passed  retroactively  it  will  purportedly  destroy  my  property  rights  without  due 
process  of  law  in  violation  of  the  United  States  Constitution.  I  strongly  oppose 
any  hill  which  would  deprive  private  citizens  of  the  United  States  of  their 
matured  proi>erty  rights,  and  this  appears  to  be  such  a  bill. 

Other  actions  of  the  San  Franeiseo  newspapers 

This  subcommittee  should  be  made  aware  of  the  extent  to  which  the  San 
Francisco  Chronicle  and  Examiner  newspaper  publishers  are  willing  to  go  in 
order  to  achieve  their  goals.  I  not  only  have  had  increasing  difficulty  in  obtain- 
ing permanent  employment,  but  I  have  been  greatly  embarrassed  by  the  use 
of  private  detectives  by  the  newspapers. 

I  am  a  divorced  woman.  I  have  three  young  children  to  support.  In  early 
April  of  this  year  a  private  detective  approached  my  former  mother-in-law  at 
her  place  of  employment  in  San  Francisco,  California.  Illustrative  of  the  ques- 
tions asked  by  this  person  are  the  following : 

Did  my  former  mother-in-law  know  Mr.  J.  Hart  Clinton?  (Mr.  Clinton,  the 
publisher  of  the  San  Mateo  Times,  is  a  former  witness  before  this  subcommittee). 

Was  I  a  vindictive  persons? 

Did  I  work  at  the  Chronicle  under  my  real  name? 

Did  I  have  any  Chronicle  friends? 

Did  I  date  any  Chronicle  men? 

Does  she  see  me? 

Did  she  know  I  had  been  fired  by  the  Daily  Pacific  Builder?  (The  Daily 
Pacific  Builder  is  a  specialty  newspaper  in  San  Francisco,  California  ;  I  was 
fired  on  a  trumped-up  charge ) . 

Does  she  know  about  the  suit  against  the  Chronicle? 

Could  he  ( the  detective )  see  my  ex-husband  ? 

Since  that  date  I  was  told  by  Mr.  Dale  Champion,  a  Chronicle  news  reporter, 
that  I  was  being  tailed  by  a  private  detective,  and  that  Mr.  Albert  C.  Kihn 
(who  has  also  filed  objections  to  KRON-TV's  license  renewal  with  the  Federal 
Communications  Commission)  was  being  tailed  by  two  detectives.  Mr.  Champion 
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told  me  that  "There's  millions  of  dollars  riding-  on  the  KROX-TV  license  renewal 
and  you  can  rest  assured  they'll  stop  at  nothing."  I  asked  Mr.  Champion  how 
he  knew  all  of  this,  and  he  said  words  to  the  effect  that  "I  have  my  sources, 
I  have  my  connections." 

In  addition  to  the  foregoing.  I  have  had  a  great  deal  of  trouble  in  obtaining 
and  keeping  employment  since  I  filed  my  suit  in  April  1968  against  the  Examiner 
and  Chronicle.  At  that  time  I  was  working  for  the  Daily  Pacific  Builder.  Just 
after  the  United  States  District  Court  dismissed  my  case,  in  November  1D68, 
I  was  fired  by  the  Daily  Pacific  Builder  on  a  trumped-up  charge.  Although  I 
have  made  every  effort  to  secure  other  employment  in  the  newspaper  field 
in  San  Francisco,  I  have  been  unable  to  find  any.  No  one  will  hire  me  after 
they  find  out  who  I  am.  My  employment  with  the  San  Francisco  Bay  Guardian 
is  more  the  result  of  the  gratuity  of  the  publisher  of  that  newspaper  than 
anything  else. 

Accordingly,  my  recommendations  to  this  distinguished  subcommittee  on  the 
United  States  Senate  with  reference  to  S.  1520  are : 

1.  S.  1520  should  not  be  adopted  for  the  reason  that  it  retroactively  exempts 
conduct  declared  to  be  unlawful  beyond  peradventure  of  doubt  by  the  United 
States  Supreme  Court  from  existing  liability  for  damages  on  matured  claims 
for  violation  of  the  antitrust  laws. 

2.  To  enact  S.  1520  in  its  present  form  would  deprive  employees,  advertisers 
and  other  persons  damaged  by  the  22  existing  joint  newspaper  operating  agree- 
ments of  their  property  rights  without  due  process  of  law. 

3.  Passage  of  this  legislation  would  reward  the  irresponsible  publishers  of  the 
San  Francisco  Chronicle  and  Examiner  newspapers  (whose  joint  operating  agree- 
ment is  the  largest,  circulation-wise,  in  the  United  States)  for  their  harassment 
and  embarrassment  of  potential  witnesses  against  them. 

Thank  you  very  much  for  extending  to  me  the  opportunity  to  present  my 
views  regarding  S.  1520. 

I  believe  that  this  legislation,  if  passed,  would  be  a  great  miscarriage  of 
justice. 


Sax   F;:a.\(  is<  <>.   Calif. 
Senator  Philip  A.  Hart. 

Chairman,  Semite  Antitrust  and  Monopoly  Subcommittee, 
Senate  Office  Building, 
Washington,  D.C.: 

I  have  been  informed  that  a  statement  relating  to  hearings  on  the  pending 
Newspaper  Preservation  Act  has  been  provided  your  committee  by  one  Blanche 
Streeter  of  San  Francisco,  and  that  in  her  statement  she  attributes  certain 
comments  to  me. 

I  wish  to  advise  you  and  your  committee  that  the  comments  are  absolutely 
untrue. 

Never,  on  any  occasion,  did  I  tell  her  that  detectives  in  the  employ  of  the 
San  Francisco  Chronicle  were  investigating  her.  I  know  of  no  Chronicle  detectives 
investigating  her  or  anyone  else  for  any  reason. 

Nor  did  I  ever  tell  her.  as  she  erroneously  claims :  "There's  millions  of  dollars 
riding  on  the  KRON-TV  renewal  and  you  can  rest  assured  they'll  stop  at 
nothing." 

I  neither  made  such  a  statement  nor  did  I  ever  say  anything  approximating  it. 

I  am  deeply  distressed  by  Mrs.  Streeter's  allegations  concerning  me  and  I 
respectfully  request  that  you  make  my  declaration  as  much  a  part  of  the 
hearing  record  as  hers. 

Dale  H.  Champion. 
San  Francisco  Chronicle. 

Senator  Hart.  Our  next  witness  is  Mr.  Al  Kihn  of  Mill  Valley, 
Calif. 

STATEMENT  OF  AL  KIHN,  A  FORMER  TELEVISION  NEWS 
CAMERAMAN  FOR  KRON-TV,  SAN  FRANCISCO 

Mr.  Kihn-.  Mr.  Chairman,  my  name  is  Albert  Kihn.  I  live  at  115 
Oakdale  Avenne.  Mill  Valley,  a  suburb  of  San  Francisco,  Calif. 
I  am  presently  a  freelance  motion  picture  photographer. 
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Until  January  3  of  this  year,  I  had  been  employed  as  a  television 
news  and  documentary  cameraman  at  KRON-TV,  channel  4,  San 
Francisco,  where  I  had  worked  for  almost  9  years.  KRON-TV  is  an 
NBC  television  affiliate,  and  advertises  itself  as  the  most  widely 
watched  television  station  in  the  San  Francisco  Bay  area.  The'  station 
is  owned  by  the  Chronicle  Broadcasting  Co.,  a  wholly  owned  subsidiary 
of  the  Chronicle  Publishing  Co.,  publisher  and  sole  owner  of  the  San 
Francisco  Chronicle,  the  only  daily  morning  newspaper  in  San 
Francisco. 

As  has  been  described  in  earlier  testimony  given  before  this  sub- 
committee, the  Chronicle  Publishing  Co.  also  wholly  owns  Western 
Communications,  Inc.,  which  in  turn  holds  (1)  an  80-percent  interest 
in  Concord  TV  Cable,  which  owns  and  operates  a  community  antenna 
(CATV)  system  in  the  city  of  Concord,  Calif.,  and  serves  unincorpo- 
rated areas  in  Contra  Costa  County  near  the  city  of  Concord,  (2)  it 
owns  an  80-percent  interest  in  County  TV  Cable,  which  owns  and  op- 
erates a  CATV  system  in  the  unincorporated  areas  of  San  Mateo 
County  adjacent  to  the  boundaries  of  Redwood  City,  San  Carlos,  Bel- 
mont, and  San  Mateo,  and  (3)  it  owns  a  100-percent  interest  in  West- 
ern TV  Cable,  which  owns  and  operates  a  CATV  system  in  the  city  of 
South  San  Francisco,  Calif.,  and  is  also  an  applicant  for  franchises 
in  other  northern  California  communities.  Western  TV  Cable  also 
possesses  a  franchise  to  own,  construct,  and  operate  a  CATV  system 
in  the  city  of  San  Francisco,  Calif. 

In  addition,  Chronicle  Broadcasting  wholly  owns  KRON-FM  in 
San  Francisco. 

Let  me  emphasize  that  Chronicle  Publishing  is  the  sole  owner  of  the 
San  Francisco  Chronicle  and  of  KRON-TV. 

Chronicle  Publishing  Co.  is  also  a  party  to  a  joint  newspaper  operat- 
ing agreement  with  the  Hearst  Corp.,  publisher  of  the  San  Francisco 
Examiner. 

Since  September  12, 1965,  the  Chronicle-Examiner  arrangement  has 
been  a  working  example  of  the  kind  of  joint  operating  agreement  en- 
visaged by  the  Senate  bill  now  before  you. 

What  kind  of  example  has  it  been  ? 

I  am  here  today  as  a  private  citizen  to  testify  to  the  quality  of  that 
example. 

On  page  IT  of  the  record  of  hearings  on  the  Failing  Newspaper  Act, 
before  this  subcommittee  in  Jul}'  1967,  the  general  counsel  of  the 
American  Newspaper  Publishers  Association  said : 

.  .  .  newspaper  publishing  is  unique  because  the  publisher  is  entrusted  with 
the  performance  of  unique  functions.  As  Justice  Frankfurter  said  in  Associated 
Press  versus  United  States  .  .  . 

"A  free  press  is  indispensable  to  the  workings  of  our  democratic  society.  The 
business  of  the  press  ...  is  the  promotion  of  truth  regarding  public  matters  by 
furnishing  a  basis  for  understanding  them." 

If  my  experience  in  the  employ  of  the  Chronicle  Publishing- 
Chronicle  Broadcasting  complex  had  led  me  to  feel  that  the  corpora- 
tion was  primarily  concerned  with  this  trust,  with  the  promotion  of 
truth  and  understanding,  I  would  not  need  to  be  here  today.  But  my 
experience  at  KRON-TV — which  flows  out  of  and  is  thus  intimately 
related  to  Chronicle  Publishing's  very  special  position  and  situation  iii 
its  community — has  led  me  to  certain  actions  which  I,  as  a  citizen,  felt 
obliged  to  take. 
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As  a  concerned  citizen  and  in  the  exercise  of  my  rights  as  such,  I 
wrote  die  Federal  Communications  Commission  on  September  8  and 
December  22,  1968,  objecting  to  the  renewal  of  the  license  of  KRON- 
TV.  Since  that  time,  the  Federal  Communications  Commission  has 
issued  a  memorandum  opinion  and  order  (released  March  20,  1969) 
and  a  specification  order  (released  April  23,  1969)  setting  the  KRON 
license  for  hearing.  If  the  subcommittee  will  so  permit,  I  would  like 
to  enter  in  the  record  copies  of  my  two  letters  to  the  Commission,  as 
well  as  the  Commission's  memorandum  opinion  and  order,  and  the 
specification  order. 

Senator  Hart.  They  will  be  received. 

(The  documents  referred  to  follow :) 

Mill  Valley,  Calif., 

8eptember8, 1969. 
Re  KRON-TV,  License  Renewal. 

Federal  Communications  Commission, 
License  Renewal  Dcpt., 
Washington,  D.C. 

Dear  Sirs  :  I'm  writing  in  regard  to  the  license  renewal  of  KROX-TV  in  San 
Francisco.  I  understand  this  station  is  currently  submitting  a  mass  of  material 
To  the  FCC.  and  has  heen  asking  that  the  public  submit  its  comments  to  the  FCC. 

Therefore  I  would  like  to  comment  on  KROX's  policies  and  practices  in  its 
news  and  documentary  departments,  both  as  a  citizen  and  as  an  employee  of 
KRON.  I  have  worked  as  a  cameraman  in  KROX's  news  and  documentary  de- 
partments for  almost  eight  years. 

It  would  take  a  long  time  for  me  to  give  you  a  full  description  of  my  reasons 
for  writing  to  you  in  this  way.  But  I  think  I  can  sum  it  up  with  two  quotes  that 
reflect  my  own  convictions  and.  I  am  sure,  the  convictions  of  everyone  in  broad- 
cast journalism  : 

"I  am  not  so  much  concerned  about  the  right  of  everyone  to  say  anything  he 
pleases  as  I  am  about  our  need  as  a  self-governing  people  to  hear  everything 
relevant.  .  .  ."  (John  F.  Kennedy,  1959.  Quoted  by  Newton  Minow  in  his  book 
Equal  Time.) 

".  .  .  journalism  is  more  important  today  than  at  any  time  in  the  past.  The 
human  race  is  better  educated  and  equipped  with  more  efficient  communications. 
Dynamic  interaction — in  communities,  in  the  country,  throughout  the  world — is 
in  response  to  some  kind  of  communication,  usually  a  form  of  journalism.  If  this 
communication  does  not  reflect  reality  as  rigorously  as  trained  and  independent 
professionals  can  produce,  then  the  consequences  can  be  profound.  .  .  .  More  than 
ever  journalism  needs  to  be  not  only  accurate  but  has  to  be  looking  at  the  most 
important  issues."  (The  Columbia  Journalism  Review,  spring,  1967.  Page  9). 

With  that,  as  a  background,  I  would  like  to  submit  for  your  consideration  some 
material  that  KROX-TV's  management  may  not  have  submitted  to  you  in  its 
massive  accumulation  of  program  logs.  What  I  will  describe  is  perhaps  one  side 
of  the  picture  of  KRON'S  performance — but  I  assume  that  KRON  has  described 
the  other  side.  Given  the  Commission's  renewal  practices,  I  suspect  you  rarely  see 
more  than  one  side  of  the  picture. 

What  I  will  do  here  is  list  some  of  my  own  observations  of  practices  in  KRON's 
news  and  documentary  departments  in  the  past  three  or  four  years.  And  I  will 
try  to  describe  the  effect  these  practices  have  not  only  upon  our  journalistic  per- 
formance, but  also  upon  the  people  who  work  in  these  departments. 

KRON  AND  THE  CHRONICLE 

KROX-TV  is  owned  by  the  San  Francisco  Chronicle.  When  the  Chronicle's 
publisher  testified  before  the  Senate's  Antitrust  and  Monopoly  Subcommittee  this 
year,  in  regard  to  the  Failing  Newspaper  Act.  he  said  "There  is  no  connection 
between  newspaper  operation  and  operations  of  .  .  .  the  television  station.  .  .  ." 
And  yet  in  September  of  1965.  when  the  Chronicle  entered  a  joint  operating  agree- 
ment with  the  San  Francisco  Examiner,  our  news  department  was  forbidden  to 
report  the  story,  except  in  a  last-minute  statement  dictated  by  Chronicle  manage- 
ment. 
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On  September  8,  1965,  our  news  director  gave  instructions  that  we  were  not 
to  cover  the  impending  merger  without  prior  clearance  from  the  station  manager 
or  the  Chronicle's  publisher.  We  knew  the  merger  was  coming,  but  we  were  not 
allowed  to  mention  it,  though  the  other  San  Francisco  radio  and  television  sta- 
tions did  at  this  time  begin  to  report  the  story.  This  had  a  profound  effect  on  the 
morale  of  our  news  staff. 

In  the  following  days  our  management  continued  to  suppress  the  story  on  our 
news.  Reporters  and  cameramen  from  other  stations  were  coming  to  the  Chronicle 
building  and  making  reports,  but  we  could  do  nothing.  I  suggested  to  our  news 
director  that  since  we  weren't  covering  the  story  now  we  might  do  a  documen- 
tary later,  about  the  impact  of  the  merger  on  the  local  press  and  on  the  public. 
He  looked  at  the  floor  and  said  nothing.  The  station's  position  was  that  there  had 
been  no  word  from  the  owners  of  the  two  newspapers,  and  therefore  there  was  no 
story.  "We  don't  report  rumors.  Even  though  the  newspaper  unions  had  been 
holding  emergency  meetings  for  days,  and  the  Chronicle's  classified  department 
had  been  dispersed,  and  the  other  media  were  covering  the  story,  our  manage- 
ment insisted  the  whole  thing  was  a  rumor. 

No  announcement  was  made  on  KROX's  air  until  the  11  o'clock  newscast  on 
the  night  of  September  11,  The  newswriter  on  the  story  was  allowed  to  write 
only  what  the  management  told  him  to  write.  There  was  never,  to  my  knowledge, 
any  mention  of  the  1200  people  who  would  lose  their  jobs  as  a  result  of  the 
merger.  There  was  never  any  attempt  to  determine  public  response  to  the  merger. 

On  September  15  the  Marin  County  Board  of  Supervisors  called  a  news  con- 
ference to  announce  their  decision  to  ask  the  Justice  Department  why  it  had 
allowed  the  merger.  Although  the  other  San  Francisco  television  stations  covered 
this  story,  KRON  did  not. 

And  this  is  only  the  most  glaring  example  of  our  subservience  to  the  Chronicle. 
There  was  also  what  we  in  the  news  department  called  "The  Edict  of  Thursday, 
February  10,"  when,  in  reaction  to  the  possibility  of  a  Newspaper  Guild  strike 
attending  contract  negotiations  between  the  Guild  and  the  Chronicle,  our  man- 
agement suspended  all  videotaping  operations  at  KRON.  This  resulted  in  the 
eliminate  n  of  all  our  public  affairs  tapings,  and  curtailment  of  regular  news 
operations.  All  public  affairs  programs  were  suspended  indefinitely  and  the  news- 
film  content  of  our  news  programs  was  cut  in  half.  The  news  staff  was  told 
this  was  part  of  "a  concept  of  new  programing  techniques."  All  questions  about 
this  policy  were  to  be  referred  to  the  Program  Director,  and  news  department 
supervisors  were  not  to  make  further  comment  to  their  personnel.  The  manage- 
ment would  not  admit  that  this  procedure  had  anything  to  do  with  the  threatened 
strike. 

Although  we  didn't  mention  the  threatened  strike,  the  other  San  Francisco 
television  stations  led  their  news  with  this  story.  As  one  of  our  newscasters  said, 
"The  station  is  playing  company  politics  with  the  public's  news  show." 

And  prior  to  this,  in  March  of  1965,  there  had  been  a  threatened  Teamster's 
strike  against  the  then  four  major  Bay  Area  daily  newspapers.  KRON  did  not 
mention  the  threatened  strike.  "In  a  case  like  this,"  I  heard  our  news  director 
say.  "the  corporate  consideration  is  the  more  important  one."  Our  newswriters 
were  instructed  by  management  not  to  mention  the  story. 

And  then,  in  May  of  1966.  there  was  the  NABET  strike  against  KGO-TV,  the 
ABC  owned-and-operated  station  in  San  Francisco.  Again  members  of  the  news 
staff  asked  to  be  allowed  to  cover  the  story.  And  the  news  director's  comment  was 
"I  am  not  protected  by  any  union,  and  I  am  not  prepared  to  sacrifice  my  job 

to  cover  this  f story."  KRON  did  not  cover  the  story.  The  other  San 

Francisco  television  stations,  including  KGO,  did  cover  the  story.  As  one  of  our 
news  staff  fumed  about  this,  I  heard  our  assistant  news  director  tell  him,  "One 
thing  you'll  learn  is  that  you  mustn't  let  yourself  get  an  ulcer  over  these  things. 
You'll  get  used  to  them."  (Appropriately,  this  man  became  our  next  news 
director. ) 

And  this  year,  1968,  was  the  year  of  the  San  Francisco  newspaper  strike.  In 
January  and  February  the  Newspaper  Guild  and  a  number  of  other  unions  took 
the  Chronicle  and  Examiner  out  of  publication  for  fifty-two  days.  KRON  did 
cover  this  story,  though  in  a  limited  way.  We  were  not  supposed  to  use  the  words 
"merger"  or  "monopoly"  in  our  news  stories.  This  became  difficult  since  the 
union  spokesmen  used  these  words  frequently. 

On  the  first  day  of  the  strike,  January  5,  I  remember  going  to  the  Chronicle 
building  with  one  of  our  reporters.  Before  we  left  the  newsroom  that  morning, 
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the  reporter  had  a  conference  with  our  news  director.  When  we  got  to  the  Chron- 
icle building,  the  reporter  told  me  we  were  not  to  talk  to  any  of  the  newspaper 
reporters  who  were  observing  the  picket  line.  We  filmed  one  picket,  and  then 
two  Chronicle  spokesmen.  Then  the  reporter  made  a  telephone  call  to  our  news- 
room. Then  we  went  back  to  the  picket  line  and,  as  I  followed  with  the  camera, 
our  reporter  went  up  to  the  pickets  one  by  one  and  asked  them  their  names. 
Later  I  asked  him  why  he  had  done  this,  and  he  said  KROX  had  ordered  it.  'The 
company  wanted  me  to  get  all  the  names  of  the  pickets  on  film."  I  asked  him 
how  we  should  have  covered  the  story  if  we  hadn't  been  covering  it  for  the  pub- 
lishing company,  and  he  said  "I  think  we  should  have  tried  to  get  some  official 
union  comment.  .  .  .  You'd  better  believe  we're  going  to  write  it  all  pro-manage- 
ment. No  question  about  it." 

Although  we  did  mention  the  strike  in  our  newscasts  in  the  following  days, 
and  although  we  did  shoot  film  on  the  story,  our  coverage  was  always  very  pal- 
lid. We  had  certain  hang-ups.  For  the  duration  of  the  strike  our  coverage  sug- 
gested that  noble  publishers  were  carrying  on  bravely  against  unreasonable 
labor.  And  in  spite  of  all  suggestions  from  the  news  staff,  we  did  no  in-depth 
coverage  on  the  significance  and  meaning  of  the  strike.  But  then,  neither  did  the 
other  San  Francisco  stations.  And  I  would  like  to  extend  my  observations  here 
enough  to  suggest  how  the  San  Francisco  television  stations  responded  to  the 
challenge  of  the  newspaper  strike. 

There  was  a  lot  of  talk  about  "filling  the  gap,"  and  a  lot  of  promotional  mate- 
rial was  written.  But  in  general  the  San  Francisco  stations  went  along  as  before. 
And  although  the  news  times  were  extended,  reportage  was  no  deeper  than  it 
had  been  before.  Here  are  some  comments  of  San  Francisco  press  and  TV  news- 
men : 

"I  have  yet  to  have  one  man  from  radio  or  television  come  in  and  sit  down 
and  say  'What  is  this  strike  all  about?'  .  .  .  Newspapers  do  that,  but  it  doesn't 
happen  with  radio  or  television.  .  .  .  There  are  many  newspapers  that  do  an 
excellent  job ;  there  are  others  that  do  not.  But  I  think  they're  all  trying.  At  the 
present  time  I  don't  think  that  except  in  one  or  two  instances  television  has  really 
tried  to  do  a  good  job."  ( a  newspaper  reporter  working  in  the  strike  headquar- 
ters information  office) 

"What  is  broadcasting  doing  to  take  up  the  slack  during  the  strike?  Virtually 
nothing.  What  they're  doing  is  leaning  heavier  on  the  AP  and  FPL  And  you 
might  ask  much  more  legitimately,  'What  is  the  AP  and  UPI  doing?',  because 
there's  the  key  to  what  broadcasting  is  doing." 

"The  promotion  departments  of  the  various  stations  are  going  to  start  out  by 
saying,  'Never  fear,  radio  and  television  is  here.'  The  first  thing  that's  done  is 
the  promotion  departments  say,  "We  will  fill  the  gap.  Expanded  news.'  But  who's 
going  to  do  it?  Can  you  hire  more  people?  'No,  no,  no,  no,  no.'  So  what  happens 
is  that,  number  one,  the  stations  immediately  jump  into  the  gap  saying,  'We're 
here!  We'll  do  it!'  And,  whether  or  not  it's  done,  in  the  aftermath  they'll  say, 
'We  did  it!  We  did  it!'  And  it's  all  on  the  logs."  (a  radio-TV  newsman) 

And  so  it  went  during  the  newspaper  strike.  Not  ony  did  our  station  not  hire 
more  people  for  what  we  announced  would  be  "expanded  news  coverage,"  but 
we  did  no  in-depth  reporting  on  the  strike  itself.  In  fact,  we  did  not  give  more 
time  or  care  to  any  of  our  coverage.  What  we  did  do,  though,  was  give  quite 
a  bit  of  time  to  "must-go's"- — i.e.,  psuedo  news  stories  assigned  by  management 
in  order  to  get  CATV  franchises  in  various  communities,  and  for  other  corporate 
reasons. 

(A  note  on  news  time  and  news  logging:  A  week  or  two  after  the  strike 
started,  we  did  initiate  a  90-minute  daily  news  program,  from  6  :30  to  8  a.m.,  re- 
placing part  of  the  Today  show.  But,  in  spite  of  this  additional  time,  our  news 
coverage  was  not  improved.  We  didn't  hire  more  people  to  do  the  show.  We  used 
film  that  had  been  cut  for  the  previous  night's  news  programs.  Rather  than 
extend  the  length  of  news  stories  to  fill  the  additional  time,  we  simply  repeated 
each  story  three  times  during  the  90  minutes.  The  rest  was  wire  copy,  news 
inserts  from  the  Today  show,  and  quite  a  few  promos  for  the  Today  show.  As 
one  of  our  news  people  said  to  me,  "We're  doing  it,  but  it's  all  headlines.  Ninety 
minutes  of  headlines,  repeated  three  times."  But  it  should  look  good  on  the 
logs.) 

So  we  extended  our  time,  but  we  didn't  do  much  with  it.  You  can't  really 
"expand"  news  unless  you  expand  your  news  concept  and  news  commitment,  and 
we  didn't  do  that.  And  so  what  we  had  during  the  newspaper  strike,  to  my  way 
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of  thinking,  was  a  kind  of  poverty  in  the  midst  of  affluence.  All  these  rich  net- 
work affiliates  doing  very  little  with  their  "expanded"  coverage.  Our  KRON 
reporters  and  eamermen  would  be  sent  out  on  stories  like  "Junior  League 
Baseball."  or  "Opera  Guild  Rehearsal,"  or  filming  some  award  being  given  to 
KRON,  or  shooting  4000  feet  of  color  film  on  something  called  "The  Chicken's 
Ball"  in  San  Carlos,  where  the  station  was  trying  to  get  a  CATV  franchise.  At 
the  same  time.  I  remember  coming  into  work  one  Sunday  (January  14)  expressly 
to  film  a  Mailers'  Union  news  conference  (the  Mailers  had  started  the  newspaper 
strike),  and  we  didn't  use  it  on  the  air.  (Our  news  director  had  instructed  that 
unless  we  could  get  rebuttal  statements  from  the  Chronicle  and  Examiner  pub- 
lishers, we  couldn't  use  the  Mailers'  statement.  Our  staff  then  decided  it  would 
be  too  much  trouble  to  contact  the  publishers,  so  the  story  was  dumped.  One 
learns  to  censor  oneself. ) 

And  I  remember  that  on  that  same  afternoon  I  was  watching  one  of  our  pub- 
lic affairs  programs,  called  Youth  Speaks  Out,  an  incredibly  dull  monument 
to  Sunday  ghetto  programing,  and  I  turned  to  one  of  our  news  staff  and  asked 
him  if  anybody  watched  this  program,  and  he  said  of  KROX  management,  "They 
don't  care.  It  gives  them  a  chance  to  write  to  the  FCC  and  say  they're  doing  all 
this.  That's  what  they  care  about.  Then  they'll  switch  it  to  6  o'clock  Sunday 
morning  and  nobody  will  notice  and  nobody  will  care."  And  I  remember  one  of  our 
reporters  telling  me  the  company  was  just  sending  him  on  "make-work"  stories, 
"throwaways."  just  to  fill  our  90-minute  morning  news.  And  I  remember  the 
reporter  who  said,  "But  isn't  all  their  programing  a  throwaway?  Isn't  that  the 
way  they  look  at  it?"  And  all  this  is  happening  in  the  news  department  of 
a  station  owned  by  a  newspaper.  I  would  talk  with  pressmen  at  the  Chronicle, 
or  reporters  at  the  Examiner,  and  they  would  ask  me  why  we  weren't  telling 
what  the  strike  was  all  about.  And  yet  our  logs,  I  am  sure,  are  full  to  the  brim 
with  "strike  coverage."  And  I  remember  that  on  January  24  KGO-TV  had  news- 
film  on  George  Johns,  secretary  of  the  San  Francisco  Labor  Council,  saying  that 
this  strike  was  a  direct  result  of  the  newspaper  merger  of  1965,  which  had 
created  a  monopoly  news  situation  in  San  Francisco,  and  had  affected  the  inde- 
pendence of  expression  here.  This,  of  course,  was  not  to  be  seen  on  KRON.  As  one 
of  our  staff  said,  "Why  should  they  try  to  program,  when  all  they  have  to  do  is 
flip  a  switch  and  watch  the  money  roll  in?" 

In  addition  to  owning  KRON-TV  (and  FM),  the  Chronicle  has  interests  in 
CATV  in  this  area.  Therefore  on  our  news  and  in  our  documentaries,  we  respond 
to  this  corporate  interest. 

I  have  already  mentioned  that  even  during  the  newspaper  strike,  when  we  were 
short-handed  in  our  news  department,  we  sent  two  cameramen  to  San  Carlos 
to  shoot  thousands  of  feet  of  film  on  a  local  talent  show  called  "The  Chickens 
Ball."  All  of  our  news  staff  described  this  as  being  a  CATV  "must-go" — i.e.,  a 
story  ordered  by  our  management,  angling  for  a  CATV  franchise. 

I  remember  also  that  on  February  19,  1967,  I  received  special  instructions  on  a 
"news"  story  I  was  to  film  on  the  opening  of  a  new  library  in  South  San  Fran- 
cisco. Our  news  director's  memo  on  this  story  said,  "The  station  manager  wants 
to  make  sure  that  the  mayor  of  South  S.F.  is  prominent  in  any  film  we  do."  Then, 
the  newswriter  who  gave  me  the  advance  information  on  the  story  said.  "Get 
most  of  the  mayor's  speech.  This  is  a  must-go.  It's  important  that  we  be  seen 
there."  And  the  reporter  who  went  on  the  story  with  me  said,  "We  have  to  make 
it  look  rosy  because  Harold  See  (the  station  manager)  likes  this.  He's  courting 
South  San  Francisco  because  of  this  cable.  ..."  The  news  staff  was  angry  at 
this  management  of  news,  but  there  was  nothing  we  could  do  about  it. 

And  the  same  game  is  played  in  our  documentary  department.  One  of  our  docu- 
mentary writers  once  did  a  show  on  the  North  Bay.  simply  because  KRON 
wanted  to  get  a  cable  franchise  up  there.  The  writer  got  angry  about  this  (he 
had  not  yet  become  "used  to  it"),  and  he  talked  to  the  station  manager  about  it : 

".  .  .  I  talked  to  Harold  See.  You  know  we  have  five  cable  companies,  and  any- 
way he  asked  me  to  do  a  show  up  in  Vallejo.  talking  about  what  a  neat  place 
Vallejo  was.  So  I  went  up  and  I  surveyed  it  and  I  said,  "Vallejo's  not  that  neat. 
In  fact  there's  a  big  scandal  there  and  I  think  we  ought  to  expose  it.'  So  he  took 
me  into  his  office  and  said.  'Look,  there's  a  reason  for  it.  and  the  reason  is  that 
we  want  that  cable  franchise.'  " 

The  writer  wrote  the  documentary  the  way  the  management  wanted  it. 

These  are  just  some  of  the  things  that  have  happened  in  our  news  and  docu- 
mentary departments  during  all  the  time  KRON  has  been  preparing  such  elab- 

36-787—69 8 


1G8 

orate  logs  for  your  inspection.  It  would  help  if  your  people  would  travel  around 
once  in  a  while  and  see  what  the  local  stations  are  really  turning  out.  And  it 
would  help  if  you  would  talk  to  the  people  who  work  in  news  and  documentary 
and  "public  affairs"  departments  all  around  the  country,  rather  than  depending 
on  the  representations  of  station  managements.  After  all,  station  managements 
are  hired  and  retained  because  they  know  how  to  make  things  "look  good." 

If  you  could  talk  to  the  broadcast  journalists,  the  news  writers  and  producers 
and  cameramen,  the  documentary  writers  and  producers,  you  might  get  some 
idea  of  what's  going  on.  In  fact,  one  of  the  things  that  made  me  angry  enough 
to  write  this  letter  is  that  you  don't  try  to  find  out  what's  really  going  on.  Per- 
haps the  picture  I  have  drawn  here  is  bleak,  but  it  is  part  of  what's  going  on  in 
television — at  KRON,  most  certainly — and  I  do  know  what  the  people  in  broad- 
cast journalism  are  saying : 

"I'm  tired  of  trying  to  save  these  guys  from  themselves  ...  If  I  have  to  do 
their  kind  of  show,  it  isn't  worth  it." 

"The  trouble  is.  you  soon  find  out  you  can't  do  the  controversial  things,  so  you 
don't  suggest  them." 

"I  want  out  of  broadcasting.  Not  out  of  documentary  work,  just  out  of 
broadcasting." 

"KRON.  like  other  stations,  looks  at  documentaries  as  a  sop  for  the  FCC." 

"The  station  cares  about  ratings,  not  about  news.  They  won't  do  anything 
that  might  get  them  in  trouble  with  the  FCC  or  the  local  heirarchy." 

"When  decisions  are  made,  they  are  made  for  non-journalistic  reasons — for 
reasons  of  corporate  interest." 

"In  a  case  like  this,  the  corporate  consideration  is  the  more  important  one." 

"One  thing  you'll  learn  is  that  you  mustn't  let  yourself  get  an  ulcer  over  these 
things.  You'll  get  used  to  them." 

"AVe  do  news  to  keep  the  FCC  off  our  back." 

"It's  horribly  depressing  to  know  that  somebody  has  planned  to  be  second-rate." 

"What  kind  of  documentaries  does  your  station  do?" 

"They  like  safe  controversy." 

"You  won't  feel  so  bad  about  our  news  if  you  do  what  I  do — just  don't  rpad 
the  papers  or  listen  to  the  radio,  and  then  you  won't  know  about  all  the  things 
we  haven't  done." 

"How  good  it  would  be  to  work  in  this  medium  and  be  able  to  look  at  San 
Francisco  and  know  you  didn't  have  to  channel  what  you  saw  through  the  same 
narrow  funnel  every  day." 

"What  we  want  is  a  nice,  non  thought-provoking  program." 

"But  isn't  all  their  programing  a  throw-away?  Isn't  that  how  they  look  at  it?" 

"We  do  very  little  of  the  little  we  do." 

"Why  should  they  try  to  program  when  all  they  have  to  do  is  flip  a  switch 
and  watch  the  money  roll  in?" 

"All  these  public-affairs  things  are  just  for  brownie-points  with  the  FCC." 

"They  just  want  us  to  deliver  them  ratings.  That's  all  they  care  about.  Because 
your  news  sells  your  spots.  News  is  how  you  sell." 

"You  learn  to  forget  things  or  you'll  go  crazy.  I  let  it  all  run  off  my  back.  They 
don't  care,  so  why  should  I?  It's  a  matter  of  self-preservation." 

"I  thought  when  I  got  into  TV  news  I'd  be  more  involved  in  life,  in  what's  going 
on  around  me.  But  I'm  not.  I'm  not  even  an  observer." 

"You  know,  this  is  just  an  absolutely  destructive  business.  You  go  into  it  full 
of  principles  and  ideais,  and  you  find  you  have  to  give  them  up  about  two  a  day, 
until  pretty  soon  there's  nothing  left  of  you." 

As  I  said  before,  this  is  just  a  partial  record  of  the  panorama  of  practices 
in  our  news  and  documentary  departments  at  KRON.  I  could  go  on,  but  I'm 
tired  of  typing  and  I  find  the  subject  depressing.  But  I  might  just  suggest  that 
the  station  would  be  hard-pressed  for  an  answer  if  they  were  asked  when  was 
the  last  time  they  took  their  remote  truck  out  of  the  garage  and  used  it  to 
cover  an  important  local  happening,  or  how  many  news  specials  on  significant 
subjects  they've  done  in  the  past  few  years,  or  why  they  don't  keep  a  full  news 
staff  in  the  newsroom  on  weekends,  or  why  their  documentaries  sponsored 
by  the  Pacific  Gas  and  Electric  Company  have  to  be  so  non-controversial  (and 
why  we  did  a  "must-go"  story  on  PG&E  in  our  news  program),  or  if  there  is 
any  substance  to  rumor  that  we  were  instructed  this  year  not  to  give  any  pub- 
licity to  the  local  educational  TV  station's  annual  fund-raising  auction,  and  if 
the  same  instructions  went  to  Chronicle  reporters,  or  why  KRON  cut  back  in  its 
news  operation  in  1967. 
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What  I  am  trying  to  do  here  is  give  at  least  part  of  the  other  side  of  the  picture 
KROX  has  presented  in  its  license-renewal  application  this  year.  I  have  a  feeling 
the  material  KROX  presents  to  you  is  as  edited  >as  its  news  programs  are.  I 
really  don't  know  what  I  expect  you  to  do  with  this  information.  I  hope  you 
will  think  about  it.  If  you  people  at  the  Commission  were  really  doing  what 
you're  always  saying  you're  doing.  I  wouldn't  have  to  write  a  letter  like  this. 
What  I  would  really  like  to  see,  both  as  a  citizen  and  as  an  employee  in  broad- 
cast journalism,  is  some  action  by  you  that  would  make  my  job  as  stimulating 
and  exciting  as  it  ought  to  be. 
Sincerely, 

Albert  Kihx. 

December  22,  19GS. 
Mr.  Robert  J.  Rawsox, 
Chief,  Renewal  and  Transfer  Division, 
Broadcast  Bureau. 

Federal  Communications  Commission, 
'Washington,  B.C. 

Dear  Mr.  Rawsox  :  On  September  S  I  sent  the  Commission  a  letter  regarding 
the  license  renewal  of  KROX-TV  in  San  Francisco,  an  NBC  affiliate  owned  by  the 
San  Francisco  Chronicle. 

In  that  letter  I  described  certain  KROX  program  practices  that  I  felt  were 
not  in  the  public  interest — such  as  KROX's  suppression  of  news  regarding  the 
joint  operating  agreement  between  the  Chronicle  and  the  San  Francisco  Ex- 
aminer in  1965,  KRON's  suppression  of  news  stories  regarding  strikes  that 
might  affect  the  Chronicle,  and  KROX's  use  of  its  news  and  documentary  pro- 
grams to  support  its  efforts  to  acquire  Catv  franchises. 

I  also  suggested  that  these  patterns  of  news  management  have  a  crushing 
effect  on  the  people  working  in  KRON's  news  and  documentary  departments. 
Xot  only  is  the  public  deprived  of  honest  and  vigorous  local  programing,  but 
the  reporters  and  writers  and  producers  and  cameramen  and  editors  who  pro- 
duce this  programing  are  deprived  of  self-respect  and  pride  in  their  work.  The 
news  and  documentary  product  of  local  talent  is  thus  diminished,  and  the  public 
pays  the  price  in  uninteresting  and  anaemic  local  programing  from  this  license. 
I  believe  this  impoverishment  of  the  public  and  of  KROX's  own  employees  are 
two  sides  of  the  same  coin  :  they  are  aspects  of  the  wasteland  created  by  KROX's 
policies  and  practices  of  news  management. 

The  present  letter  is  a  supplement  to  my  letter  of  September  8.  It  describes 
further  instances  of  news  management.  It  attempts  to  detail  the  non-creative 
environment  created  by  KROX's  policies,  and  t  give  some  larger  picture 
of  the  background  against  which  the  instances  of  my  letter  of  September  S 
may  be  seen  as  part  of  the  larger  stream  of  KROX's  policies  and  practices  of 
news  management  in  behalf  of  the  licensee's  own  corporate  interests  and  news 
preferences. 

What  I  am  illustrating  here  are  the  threads  of  one  overall  pattern  of  managed 
and  slanted  news,  and  I  believe  it  is  a  pattern  not  in  the  public  interest. 
Sincerely, 

Albert  Kihx. 

KROX — The  Creative  Environment  in  Local  Television 

Original  investment  in  tangible  broadcast  property  of  the  four  commercial 
television  stations  in  San  Francisco-Oakland  was  $5.7  million,  now  carried  at  a 
currently  depreciated  basis  of  about  $2.5  million.  In  1960  the  total  broadcast 
revenues  of  these  four  commercial  television  stations  were  slightly  more  than 
$17  million  and  income  before  taxes  was  $5.6  million. 

.  .  .  you  should  be  aware  of  your  local  television  station's  healthy  capacity 
to  serve  your  community's  needs  in  the  way  of  public  service.  And  I  cite  these 
figures  to  make  a  point:  that  owning  a  television  station  in  a  community  like 
this  is  immensely  profitable  and  is  immensely  profitable  because  the  owner 
enjoys  a  limited  monopoly  conferred  on  him  by  the  United  States  government. 
(Xewton  Minow,  in  a  speech  to  the  Commonwealth  Club  of  San  Francisco. 
December  22,  1961. ) 

Interested  citizen  :  What  kind  of  documentaries  does  your  station  do? 

KROX  writer  :  They  like  safe  controversy. 
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A  student,  during  a  tour  of  KRON's  new  facilities:  Now  that  you  have  all 
this,  what  local  programing  do  you  plan  to  produce  with  these  beautiful  studios? 

KRON's  promotion  director :  We're  not  in  the  business  of  producing  program- 
ing, we're  in  the  business  of  paying  for  a  building. 

The  numbers  have  shown  for  years  that  while  we're  on  net  we're  high, 
while  we're  local  we're  low,  but  we  pick  up  again  when  we  go  to  net  and  we 
can  sell  and  we  can  ride  the  net  and  make  our  profit.  So  they  don't  really  need 
any  heavy  local  programing  or  any  programing  of  any  kind  that'll  get  numbers — 
they  just  need  a  bridge  to  carry  them  from  net  to  net.  (A  former  KRON  writer- 
producer.  ) 

February,  1965. — KRON  documentary  writer  proposed  that  the  station  do  a 
show  on  two  members  of  San  Francisco's  Board  of  Supervisors  as  they  made  a 
trip  to  the  South  to  study  the  situation  there  and  give  legal  aid  in  civil  rights 
cases.  The  news  director  vetoed  the  idea — "because  it  doesn't  relate  to  local 
problems."  On  their  return  the  two  supervisors  talked  with  the  writer  and  told 
him  they  were  appalled  at  San  Franciscans'  ignorance  of  racial  problems  and  at 
our  provincial  attitudes. 

During  this  same  month  KRON's  weekly  documentary  series,  promoted  as 
a  program  "in  the  public  interest,"  ran  a  show  on  pets. 

April  11,  13,  1964. — Civil  rights  sit-ins  at  the  Cadillac  agency — "the  largest 
civil  disobedience  exercise  in  the  history  of  San  Francisco."  The  new  director 
criticized  KRON's  news  cameramen  for  shooting  sound-film  on  this  story,  told 
them  they  should  have  shot  the  story  silent.  The  news  director's  comment :  "We 
don't  want  to  give  these  people  any  more  exposure  than  we  have  to." 

May  17,  1965. — Teach-in  at  Stanford  University.  The  news  director  would 
not  let  the  news  department  cover  this,  despite  the  protests  of  one  of  our 
newscasters. 

News  director  :  ". . .  we  wouldn't  be  able  to  get  spokesmen  from  both  sides." 

Newscaster:  "But  the  whole  point  of  the  teach-in  is  that  there  are  spokesmen 
for  both  sides.  It's  a  discussion,  not  simply  a  protest." 

In  spite  of  the  newscaster's  protests,  KRON  did  not  film  the  story. 

May,  196o. — "Vietnam  Day"  at  the  University  of  California — a  36-hour  "edu- 
cational protest"  on  the  Vietnam  situation.  Our  news  director  gave  special  in- 
structions that  cameramen  and  reporters  shoot  no  sound-film  on  the  speakers. 
Instead,  a  special  interview  had  been  arranged  with  one  of  two  professors  who 
had  withdrawn  from  the  event.  This  was  done  against  the  protests  of  the  news 
staff. 

February  11.  1965. — The  news  director  refused  to  allow  the  news  staff  to  film 
the  comments  of  Paul  Goodman  and  Mario  Savio  as  they  spoke  on  the  campus 
of  the  University  of  California,  discussing  the  Free  Speech  Movement.  The  news 
director  said  it  was  on  the  orders  of  the  station  management  that  we  not  cover 
this.  A  KRON  reporter  and  cameraman,  who  were  already  on  the  campus  filming 
a  feature  story  in  the  U.C.  Art  Gallery,  were  ordered  by  the  news  director  to 
leave  the  campus  15  minutes  before  the  Goodman  and  Savio  speeches  were  to 
commence. 

June  9,  1965. — California  State  Assembly  Speaker  Jesse  Unruh  proposed  a 
legislative  investigation  of  U.C.  It  was  suggested  to  the  news  director  that,  fol- 
lowing Unruh's  news  conference,  KRON  might  also  seek  to  comment  from  Bay 
Area  assemblymen  opposing  such  investigation.  The  news  director  declined  to 
seek  such  opposing  viewpoint. 

October  21,  1965. — KRON  reporter  and  cameraman  filmed  draft  protestors  on 
the  U.C.  campus,  and  interviewed  their  spokesman,  an  ACLU  attorney.  The 
news  director,  learning  of  this,  then  instructed  that  the  reporter  and  camera- 
man interview  other  students  on  campus  in  order  to  get  the  opposing  viewpoint. 

June.  1965. — As  he  was  viewing  film  on  Si/nanon  spokesmen,  the  news  director 
instructed  a  newswriter  not  to  use  the  names  of  specific  Bay  area  high  schools 
at  which  Synanon  groups  had  recently  spoken.  The  news  director's  comment : 
"We  don't  want  to  give  these  people  any  credence,  although  they  make  some  very 
good  points." 

September  30.  1965.— The  news  director  assigned  a  reporter  and  cameraman 
to  film  a  news  conference  with  Milt  Rosen,  chairman  of  the  Progressive  Labor 
Party.  At  the  bottom  of  his  memo  on  the  assignment,  the  news  director  had 
typed  "Don't  make  him  a  hero."  Above  the  story  on  the  newsroom  assignment 
board  the  news  director  had  written  "Kook  day." 

A  KRON  reporter,  talking  about  his  discouragement  with  KRON's  news  op- 
eration :  "You  learn  to  forget  things  or  you'll  go  crazy.  I  let  it  all  run  off  my 
back.  They  don't  care,  so  why  should  I?  It's  a  matter  of  self-preservation." 
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.  .  .  "The  integrity  and  dignity  of  KRON's  news  personnel  is  a  keystone  of  this 
station's  news."  (From  a  memo  by  KRON's  program  director.  June  5,  1962.) 

"A  television  broadcaster  has  an  affirmative  responsibility  at  all  times  ...  to 
provide  coverage  consonant  with  the  ends  of  an  informed  and  enlightened  citi- 
zenry." (From  a  Television  Code  of  the  National  Association  of  Broadcasters.) 

May  10.  1966. — It  was  proposed  to  the  news  director  that  the  news  department 
do  a  man-on-the-street  interview  sounding-out  public  response  to  the  repeal  of 
the  Rumford  Act,  one  of  California's  fair  housing  laws.  The  news  directors's 
reply  :  "The  man  on  the  street  wouldn't  understand  what  you're  talking  about." 

April,  1967. — Man-on-the-street  questions  prepared  by  KRON  newswriters  in 
response  to  instructions  that  all  such  questions  be  "light  in  nature"  : 

"What's  your  favorite  cold  remedy  '.-" 

"What  do  you  think  of  bare  baby  bottoms?" 

"How  much  shorter  do  you  think  women's  skirts  will  go?" 

"How  much  tighter  do  you  think  men's  pants  will  squeeze?" 

August,  1966. — A  KRON  documentary  writer  had  included  some  comments 
critical  of  advertising  in  one  of  the  documentaries  he  was  writing.  The  station 
manager  ordered  the  writer  to  take  the  criticism  out.  The  station  manager's 
comment :  "Only  the  cuckoo  fouls  its  own  nest." 

March  23,  1967. — One  of  KRON's  documentary  writers  was  angry  because  the 
station  manager  wouldn't  let  him  do  a  significant  program  on  the  "hippies"  in 
San  Francisco's  Haight-Asbury  district.  The  writer  wanted  to  do  a  program  on 
the  significance  of  the  whole  hippie  movement,  but  the  station  manager  wanted  to 
water  it  down  and  make  it  a  show  on  how  the  hippies  damage  neighborhood 
business — a  watered-down,  pseudo-problem  program  to  prove  the  station  man- 
ager's point.  The  writer  was  so  disappointed  that  he  decided  he  didn't  want  to 
do  a  Haight-Asbury  program  after  all,  and  the  station  has  never  done  one. 

At  the  same  time,  the  station  did  approve  doing  a  documentary  described  bj 
the  program  director  in  the  following  terms : 

"Baking  in  the  Bay  Area  :  a  show  more  or  less  on  the  'pretty'  side,  on  bakers 
and  baking  in  the  Bay  Area  .  .  .  the  many  colorful  kinds  of  pastries  .  .  .  The 
controversy  over  sourdough  French  bread.  .  .  ." 

Writers  at  KRON  :  ".  .  .  When  they  hire  a  documentary  writer  .  .  .  what  I 
think  they  need  is  some  kind  of  a  rebel,  but  what  they're  more  anxious  to  hire  is 
s  :!'•  body  who's  very  safe."  (A  KRON  writer.) 

The  following  letter  of  resignation,  written  by  a  KRON  writer  on  June  27,  1961, 
may  indicate  why  the  station  prefers  "safe"  people : 

"This  is  to  inform  you  of  my  decision  to  resign  as  writer-producer  of  Assign- 
nii  at  Four,  effective  August  4,  1961. 

There  are,  of  course,  many  reasons  for  this  decision,  and  I  think  it  might  be 
helpful  for  you  to  be  aware  of  at  least  some  of  them. 

Since  the  airing  of  the  new  FCC  director's  criticisms  of  television  program- 
ming and  his  threat  to  make  license  renewals  more  difficult,  I  have  received 
several  directives  to  include  senators  Engle  and  Kuchel  in  the  material  collected 
for  Assignment  Four  presentations.  Yesterday  I  was  directed  to  produce  a  show 
around  a  film  clip  of  the  inauguration  of  Oakland's  new  mayor,  John  C.  Houlihan. 

Both  of  these  directives  have  been  made  without  any  regard  for  the  content 
of  the  particular  shows  involved  or  the  relevance  of  including  the  above  persons 
in  the  production.  Indeed,  both  of  the  directives  seem  to  be  merely  applications 
of  discussions  we  have  had  in  story  conferences  to  the  effect  that  we  will  need 
these  people  as  friends  when  license  renewal  time  rolls  around. 

It  seems  to  me  that  this  approach  to  public  service  programming  only  subverts 
the  principles  which  the  public  has  a  right  to  expect  public  service  to  live  up  to : 
that  is.  to  educate  and  inform  the  public  without  regard  to  bias  and  special 
interest. 

Assignment  Four  has  been  a  quality  show.  ...  It  is  a  show  which  I  think 
management  can  be  proud  of  and  which  management  should  be  concerned  with 
improving.  For  the  life  of  me.  I  can't  understand  why  the  FCC's  appeal  for  better 
public  service  shotdd  have  the  quite  opposite  effect  of  turning  Assignment  Four 
into  a  weekly  political  sop. 

The  principle  of  documentary  production  is  fairly  simple.  One  attempts  to 
inform  the  viewer  of  the  world  around  him.  and  one  attempts  to  do  this  in  the 
most  interesting  way  possible.  The  subject  matter  of  the  show  dictates  the  mate- 
rial to  be  used  and  how  it  is  to  be  used.  If  an  interview  doesn't  contribute  any- 
thing to  this  principle,  it  shouldn't  be  included.  .  .  .  For  management  to  attempt 
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to  dictate  content  from  outside  and  without  any  regard  to  the  content  demanded 
by  the  nature  of  the  subject  matter  contradicts  any  attempt  to  produce  good 
documentary  shows. 

It  seems  to  me  that  KRON  becomes  increasingly  involved  in  practical  con- 
tradictions as  regards  Assignment  Four.  It  wants  to  produce  good  shows,  but  it 
wants  to  do  it  with  a  minimum  of  effort.  ...  It  wants  to  produce  shows  that 
will  win  audience  approval  and  admiration,  and  yet  serve  the  purpose  of  building 
political  debts  to  the  station.  Unfortunately,  the  serving-  of  one  side  of  these 
disjuncts  excludes  the  serving  of  the  other  side." 

Before  being  hired  by  KROX  this  writer  had  been  labor  editor  on  the  San 
Francisco  Chronicle.  He  was  a  competent  and  respected  reporter. 

The  day  after  he  wrote  this  memo,  the  writer  was  called  into  the  program 
director's  office  and  asked  to  retract  it.  The  writer  refused  to  do  so.  He  was 
thereupon  fired  for  gross  insubordination. 

Later  the  writer  learned  that  KRON's  station  manager  called  the  Chronicle's 
city  editor,  who  had  recommended  him  for  the  job,  and  said,  •'What  kind  of  a 
nut  did  you  send  us?" 

(A  note  on  chronology:  Minow's  "Vast  Wasteland"  speech  was  delivered 
May  0,  1961.  The  above  incident  occurred  in  June  of  '61.  Shortly  thereafter,  the 
station  hired  a  new  writer  for  a  new  documentary  series.  The  following  is  an 
extract  from  a  tape-recorded  conversation  with  that  writer : ) 

"  'Portrait'  was  put  on  in  response  to  pressure  by  Newton  Minow.  It  was  right 
after  Minow  made  his  Vast  Wasteland  speech.  ...  I  remember  (the  station 
manager)  made  mention  right  in  conference  about  Newton  Minow  and  we'd 
better  get  logging,  and  when  the  broadcasters  go  for  renewal  of  licenses  they'd 
better  have  some  public  service  time  logged. 

"So  (the  program  director)  said,  'we're  going  to  do  this  show,'  and  he  didn't 
know  what  he  was  going  to  do.  All  he  knew  was  he  wanted  it  to  be  a  'pretty' 
show.  That's  the  way  he  described  it.  'A  nice,  non-thought-provoking  program.' 

"I  remember  they  were  not  so  much  telling  me  what  they  wanted  as  what  they 
did  not  want,  which  was  hard  news,  controversy.  It  seemed  like  they  kept 
drumming  that  into  my  head — 'Stay  away  from  controversy,  we'll  take  care  of 
that  in  Assignment  Four.  Stay  away  from  reporting,  we'll  take  care  of  that  on 
the  news.'  Pretty  soon  I  was  beginning  to  wonder,  'What  am  I  going  to  do?' 

"They  could  log  it  as  public  service  time,  but  .  .  .  they  wanted  a  'pretty' 
show  and  a   "nice,  non-thought-provoking  show'  ".  .  .  . 

This  writer  worked  on  this  particular  series  for  a  year,  after  which  the 
series  was  dropped  and  the  writer  went  to  Los  Angeles  and  worked  with  Sub- 
scription Televis'on  Inc..  until  the  voters  of  California  put  that  corporation 
out  of  business  by  outlawing  pay-TV  in  the  state.  The  writer  recalled  that  KRON 
refused  to  carry  STV's  political  advertisements  in  the  months  before  election. 
(In  previous  years.  KRON  had  editorialized  against  pay-TV.)  Another  KRON 
writer  had  this  to  say  in  regard  to  the  station's  concern  over  pay-TV  : 

"I  talked  to  (the  station  manager)  .  .  .  and  he  asked  be  to  do  a  show  in 
Vallejo.  talking  about  what  a  neat  place  Vallejo  was.  So  I  went  up  and  I 
surveyed  it  and  I  said.  'Vallejo's  not  that  neat.  In  fact  there's  a  big  scandal  and 
I  think  we  ought  to  expose  it.'  And  so  he  took  me  in  his  office  and  said.  'Look, 
there's  a  reason  for  it,  and  the  reason  is  we  want  that  cable  franchise.'  And  I 
said.  'Why  the  hell  do  you  want  a  cable  franchise  for  Christ's  sake  in  Vallejo 
or  anywhere  else?  That's  not  such  a  big  deal."  And  he  said,  'It  isn't  now.  but  do 
you  realize  that  all  you  have  to  do  with  that  community  antenna  system  is  to 
stick  a  projector  or  a  camera  at  the  other  end  of  it  and  you've  got  pay-TV  .  .  . 
They  think  it'll  come  sooner  or  later,  and  they  want  to  be  on  the  inside  of  it.'r 

This  writer  also  recalled  another  Assignment  Four  to  which  he  was  assigned. 
a  documentary  on  the  North  American  Air  Defense  Command,  headquartered  in 
Colorado  Springs  : 

".  .  .  We  went  back  there  and  went  through  the  whole  press  briefing  .  .  .  and 
then  we  started  to  work.  We  got  good  cooperation.  They  let.  us  film  every- 
where .  .  .  We  did  the  story  and  we  came  back  (to  San  Francisco)  .  .  .  and  to 
me  the  story  was  we  have  this  North  American  Air  Defense  Command,  we  have 
this  monolithic  organization  which  has  as  its  purpose  the  air  defense  of  the 
North  American  continent.  However,  by  their  own  admission  .  .  .  they  only 
have  a  defense  against  manned  aircraft,  not  against  missiles.  Secondly,  manned 
aircraft  are  outdated,  and  no  one  will  use  anything  for  attack  except  missiles. 
And  thirdly,  all  they  could  do  with  missiles  is  track  them  and  watch  them  come 
in.  There  wasn't  anything  they  could  do  about  intercepting  them.  And  as  any 
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journalist,  any  reporter,  any  writer  would  do — I  mean,  obviously,  that's  your 
story,  you've  got  a  monolithic  outfit  that  can't  perform  its  function,  and  they 
didn't  try  to  hide  this  fact.  We  had  the  head  of  he  North  American  Air  De- 
fense Command,  whom  we  interviewed  during  a  migraine  headache,  which  he 
has  a  couple  of  times  a  day,  and  he  said  'We  have  no  defense  against  missiles, 
and  if  it  comes,  missiles  are  the  only  way  it's  going  to  come.'  And  this  is  the 
story.  And  we  went  ahead  on  that  story  .  .  .  And  then  I  was  called  into  ( the 
station  manager's)  office  and  he  said,  'Well,  I  think  you  misunderstood'  ...  He 
made  it  clear  that  the  purpose  of  the  program  was  to  glorify  the  North  Ameri- 
can Air  Defense  Command.  Apparently  he  felt  that  the  story  would,  by  its  very 
nature,  be  a  glorification  of  it.  And  so  when  he  found  out  about  it  he  didn't  like  it. 
It  just  didn't  meet  the  requirement . .  . 

''And  it  was  later  that  (the  program  manager)  said.  'What  we  want  is  an 
ending  with  those  planes  flying  off  into  the  sunset,  and  everybody's  happy'  .  .  . 

"The  thing  that  was  funny  was  that  the  North  American  Air  Defense  Com- 
mand didn't  make  any  bones  about  it.  And  I  think  the  reason  they  didn't  make 
any  bones  about  it  was  they  wanted  more  money  to  try  and  develop  ( some 
means  of  defense)  .  .  .  the  military  itself  didn't  make  any  bones  about  it.  but  the 
station,  did.  So  ...  I  got  mad  ...  I  get  very  childish  about  these  things,  and  I 
get  mad  ...  I  throw  it  away  and  say.  'OK.  I'll  do  it  just  the  way  you  want  it.  You 
want  it  corny?  All  right,  here  it  is'  .  .  .  the  ultimate  childishness — we  took  our 
credits  off  .  .  .  And  I  wrote  it  really  corny,  and  just  the  way  they  wanted  it  .  .  ." 

For  another  one  of  this  same  series,  this  writer  was  instructed  to  do  a 
documentary  on  the  "cultural  aspects"  of  San  Francisco.  The  station  had 
managed  to  get  the  Pacific  Gas  &  Electric  Company  to  agree  to  sponsor  some 
of  these  documentaries,  and  PG&E  was  to  sponsor  this  one.  But  the  writer  felt 
that  the  sponsor  and/or  the  station  wanted  the  show  to  be  too  mild,  too  watered- 
down,  so  it  would  sell.  In  this  particular  case  the  station  wanted  a  bland  show 
on  what  the  station  manager  described  as  "San  Francisco  culture  and  historical 
landmarks."  The  writer  objected  to  this  approach,  saying  it  would  be  hardly 
more  than  "picture  postcards  with  music  and  a  Grayline  Tour  narration."  But 
the  program  director,  after  talking  with  upper  management,  came  back  to  the 
writer  and  said.  "What  they  want  is  a  cultural  travelog." 

The  ensuing  conversation  between  the  writer  and  the  program  director  went 
like  this : 

Writer:  "Dou  I  understand,  then,  that  we  are  in  a  position  where  a  large 
utility  company  is  telling  us  not  only  what  our  documentary  subject  matter 
will  be,  but  w^hat  it  will  include  and  how  it  will  be  done?  This  compromises 
not  only  the  particular  project  we're  working  on,  but  also  the  documentary 
department,  the  station,  and  broadcasting  itself." 

Program  director :  "To  be  very  blunt,  that's  none  of  your  concern." 

February  10.  1064. — A  note  typed  by  an  angry  newswriter : 

"On  Friday,  Feb.  7.  1964,  the  news  director  told  me  that  the  Bay  Region  Report 
was  only  a  throw-away  show.  He  didn't  want  to  spend  money  on  it,  and  wanted 
to  fill  it  with  news  stories  expanded  from  the  6:30  news.  This  to  cut  down 
costs.  .  .  .  He  said  that  Bey  Region  Report  was  only  used  as  a  half-hour  filler 
to  be  logged  as  public  service  time  in  the  station's  application  for  license 
renewal. . . ." 

February,  1966. — A  KRON  reporter  and  camerman  filmed  a  news  conference 
held  by  Congressman  Phillip  Burton.  Congressman  Burton  talked  about  Youth- 
For-Service,  and  about  Vietnam.  Though  the  congressman's  Vietnam  comments 
were  more  forcefully  presented  and  more  relevant  than  his  comments  on  Youth- 
For-Service  (the  Senate  Foreign  Relations  Committee  had  been  investigating 
the  Vietnam  situation  for  the  past  week,  and  Congressman  Burton  had  just 
returned  from  Washington),  on  KRON's  6  o'clock  news  only  the  Youth-For- 
Service  comments  were  used. 

February  22,  1966. — The  news  director  refused  to  send  a  reporter  and  camera- 
man to  a  scheduled  public  meeting  at  which  New  Left  congressional  candidates 
Robert  Scheer  and  Kenneth  Keating  were  to  speak  on  Vietnam.  "That's  a  left- 
wing  political  meeting."  said  the  news  director. 

April  18-23,  1966. — The  news  director  declined  to  do  a  film  story  on  a  San 
Francisco  civil  servant  named  Harold  Supriano,  who  had  gone  to  North  Vietnam 
and  who,  upon  bis  return,  had  been  fired  by  the  city.  During  this  and  the  previous 
week  the  Chronicle  had  run  a  number  of  articles  on  the  controversy.  The  news 
director's  point  of  view  was  that  the  man  had  given  a  phony  excuse  to  his 
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employer  and  we  would  therefore  not  film  him.  KRON  had  also  been  con- 
spicuously absent,  during  the  first  week  of  February,  at  Supriano's  news  confer- 
ence upon  his  return  from  North  Vietnam. 

April  25:  The  news  director  dispatched  a  reporter  and  cameraman  to  film 
Supriano's  attorney,  who  was  filing  a  writ  of  mandate  on  Supriano's  behalf. 
While  the  crew  was  filming  the  attorney,  Supriano  came  in  and  they  filmed  him 
too.  Back  in  the  newsroom,  the  assignment  editor  said  that  the  film  would  run 
on  the  6  o'clock  news.  But  it  did  not.  Later  the  assignment  editor  said  that 
though  there  had  been  plenty  of  time  to  get  the  film  on  the  air,  the  news  director 
left  early  and  did  not  take  the  time  to  see  that  the  story  made  the  6  o'clock  show. 
It  did  not  run  until  11. 

April,  1966. — KRON's  news  programs  gave  minimal  coverage  on  the  Cali- 
fornia Public  Utilities  Commission  hearings  regarding  the  Lark,  the  famed 
Los  Angeles-San  Francisco  night  train  which  Southern  Pacific  was  attempting 
to  remove  from  service.  Though  members  of  the  news  staff  made  numerous 
suggestions  that  a  reporter-cameraman  crew  be  put  aboard  the  Lark  to  film 
its  last  run,  and  though  a  reporter  had  secured  permission  from  S.  P.  to  do  so, 
the  program  manager  finally  rejected  the  idea  on  the  grounds  that  the  public 
was  not  "interested"  in  the  Lark  story.  Though  the  news  department  did  report 
the  last  trip  of  the  Lark,  the  news  director  instructed  that  no  film  should  be 
shot  aboard  the  train  itself. 

April  28,  1966. — "Are  we  doing  another  God  damn  flower  story?"  (A  KRON 
reporter,  commenting  on  the  fact  that  cameraman  were  being  sent  to  film 
flowers  in  Golden  Gate  Park). 

On  this  same  day  KPIN  ran  excerpts  from  news-conference  comments  by 
Harry  Bridges,  Tom  Braden  and  Robert  Scheer  regarding  Vietnam.  KRON  did 
not  1  (other  to  attend  the  news  conference. 

Also  on  this  day  the  news  director  declined  to  do  a  story  on  University  of  Cali- 
fornia students  voting  on  a  controversial  new  Student  Body  constitution.  He  did 
not  care  to  give  this  story  the  credibility  of  filmed  coverage.  Commenting  on  this, 
a  KRON  reporter  said:  "He  (the  news  director)  has  been  told  many  times  by 
tin  station  manager  that  he  doesn't  want  to  see  anything  more  about  U.C.  That 
might  affect  his  thinking." 

.May  2.  I960. — A  KROX  reporter  and  cameraman  filmed  Saul  Alinsky  at  an 
8  a.m.  news  conference.  But,  for  sonic  reason,  the  news  director  was  unable  to 
squeeze  this  film  into  the  6  o'clock  news  program.  The  two  on-the-air  newscasters 
complained  to  the  news  director  about  this,  saying  that  he  had  cut  what  was  per- 
haps the  most  newsworthy  story  of  the  day  and  had  forced  the  newscasters  to  pad 
out  the  news  show  with  unimportant  stories.  Though  KGO  and  KPIX  ran  this 
storv  in  their  early  newscasts,  KRON  did  not  run  it  until  11. 

June  9,  1969.— Defeated  "peace  candidates"  Robert  Scheer,  Phil  Drath,  William 
Bennett  and  Kenneth  Keating  held  a  news  conference  to  say  that  the  moderate 
wing  of  the  Democratic  party  had  moved  so  far  right  that  they  felt  no  obliga- 
tion to  support  it  in  the  November  elections.  Though  KPIX  did  a  lengthy  filmed 
report  on  this.  KROX  did  not  even  attend  the  news  conference. 

July  19,  1966.— Comment  of  a  KROX"  newscaster:  "We  have  no  autonomv. 
We're  not  allowed  to  function  as  a  news  department." 

July  21,  1966. — The  news  director  called  a  special  meeting  of  the  news  staff 
to  announce  that  KROX'  would  be  hiring  an  additional  13  people  in  its  news 
department  and  would  soon  be  doing  an  additional  half -hour  of  news,  at  5:30. 
His  comment  on  this  new  half-hour  segment :  "It'll  emphasize  feature  stuff.  We'll 
put  all  the  trash  in  there  and  leave  room  for  the  real  news  in  our  6  :30  show." 

May  16,  1967. — Talking  with  a  documentary  writer  about  a  documentary  that 
management  had  decided  not  to  proceed  with,  KROX's  news  director  sympathized 
with  the  writer,  saying,  "It  shows  management's  interference  with  the  news.  It's 
the  same  kind  of  thing  I  have  to  put  up  with" — and  he  described  how  he  fre- 
quently had  to  go  to  the  general  manager's  office,  and  the  general  manager  told 
him  what  to  -how  en  the  news  ard  what  not  to  dnnr  on  the  ?>ews. 

.A;  y,  June  1967.—The  time  of  the  -cutbacks"  at  KROX.  The  station  cancelled 
its  5:30  news,  cancelled  Bay  Region  Report,  cut  the  news  staff  almost  in  half, 
cut  the  Assignment  Four  writing  staff  in  half,  closed  its  Sacramento  news  bu- 
reau. Thus  KROX's  period  of  news  and  documentary  "expansion,"  which  began 
in  1966,  lasted  barely  a  year. 

On  June  5  the  news  director  told  a  group  of  the  news  cameramen  that  the  cut- 
backs were  economic  :  "The  company  isn't  losing  money.  They  just  aren't  getting 
the  same  profit  they  get  at  this  time  last  year — and  they  want  it." 
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A  KRON  promotion  department  news  release  said  this  of  the  news  cutback : 

"Sixty  news-packed  minutes  will  be  presented  each  night  at  6  p.m.  on  KROX- 
TV  starting  Monday,  June  26.  The  all-new  and  fast-paced  "6  0 'Clock  News  Hour" 
will  include  30  minutes  of  regional  coverage  at  6 :00  followed  at  6  :30  by  the 
Huntley-Brinkley  Report." 

One  of  KROX's  newscasters  noted  that  the  new  "fast-paced"  news  would  be 
only  14  or  15  minutes  of  news  at  most,  the  rest  being  weather,  sports  and  com- 
mercials. 

A  KROX'  reporter,  commenting  on  KROX's  abbreviated  local  news :  "We  Give 
Very  Little  of  the  Little  We  Give." 

Xovember  13,  1967. — Vietnam  Convocation  at  San  Francisco  State  College,  con- 
sisting of  panels  evenly  balanced  between  students  and  faculty.  The  reporter  and 
cameraman  on  the  story  filmed  4  panelists — 2  students  and  2  faculty.  KROX's 
6  o'clock  news  used  film  only  of  the  2  faculty  spokesmen,  rebutting  points  the 
students  had  made. 

November  16,  1967. — The  news  assignment  editor  sent  a  reporter  and  camera- 
man to  film  a  news  conference  of  the  Black  Students  Union  at  San  Francisco 
State  College.  When  the  news  director  .learned  a  crew  had  been  sent  on  this 
story,  he  said  they  should  not  have  been  sent,  (i.e.,  he  reprimanded  the  assign- 
ment editor  for  sending  the  crew. ) 

Xovember  30,  1967. — Second  day  of  a  "mill-in"  at  the  University  of  California. 
En  route  to  this  story,  the  reporter  noted  that  yesterday's  coverage  on  this  story 
was  "buried"  in  the  newscast,  although  it  was  obviously  the  top  story  of  the  day 
and  should  have  led  the  news.  "We  ran  the  comments  of  the  administrators,  but 
not  the  students.  We  gave  the  administrators  a  platform,  not  the  students  a 
platform." 

Xovember  27,  1967. — The  news  director  had  a  talk  with  the  news  cameramen. 
He  said  the  management  would  like  the  news  department  to  raise  the  news 
ratings.  He  said  management  would  not  give  more  time  for  news  .  .  .  "We  a,ll 
know  what  a  lousy  place  this  is  to  work  in.  Some  things  just  won't  change. 
We'll  have  to  live  with  it  and  do  what  we  can  .  .  .  We've  all  been  in  the 
doldrums.  All  we  need  to  do  is  deliver.  They  just  want  us  to  deliver  rat;' ss. 
That's  all  they  care  about.  Because  your  news  sells  your  spots ;  news  is  how 
you  sell." 

January  and  February  1969. — Xewspaper  strike. 

January  11. — On  the  assignment  board  in  the  newsroom  :  "KROX — AWARD — 
MG."  (i.e.  Kron  award-Must-Go).  So  during  the  newspaper  strike,  when  news 
time  was  particularly  precious,  KROX  was  still  taking  news  time  to  film  its 
usual  "must-go"  station  promotions.  This  particular  coverage  was  at  the  sug- 
gestion of  the  promotion  manager  (i.e.  "KRON  has  won  an  honorable  mention 
from  the  State  Bar  Association.  .  .  .  The  awards  will  be  given  at  a  luncheon 
Thursday.  .  .  .  Mel :  You  might  want  to  have  your  people  cover  this  event.  ,  .  .") 
KROX  has  always  included  these  on-the-air  promotions  as  part  of  its  news — 
not  because  the  news  staff  deemed  them  to  be  news,  but  because  management 
instructed  that  they  be  run. 

January  22. — Xews  department  does  features  on  "Jr.  League  Baseball."  "Opera 
Guild  Rehearsal,"  "Ferry  Building  Tower."  These  are  done  in  lieu  of  real  in- 
depth  news  coverage  of  news  stories.  A  KROX  reporter:  "They're  sending  me 
on  purely  make-work  stories,  on  throw-aways,  just  to  fill  up  the  Sunrise  Report. 
There's  no  depth  to  these  things.  They're  just  throwing  the  time  away." 

February  2. — The  news  director  gave  special  instructions  to  the  assignment 
editor  regarding  coverage  of  a  news-conference  being  held  by  David  Harris, 
leader  of  an  anti-draft  group  called  "The  Resistance."  Xews  director :  "We  have 
to  watch  out  about  giving  him  a  platform.  Let  the  reporter  summarize  what  the 
guy  said,  rather  than  letting  the  guy  have  the  platform."  (i.e.,  "We  don't  want 
to  give  these  people  any  credibility."  Certain  people  get  certain  kinds  of  news 
coverage. ) 

February  2. — Xewspaper  strike  meeting  at  San  Francisco  Labor  Temple.  The 
reporter  told  his  cameraman  that  he  had  received  instruction  to  be  "circum- 
spect" in  filming  the  various  speeches  to  be  made  at  this  meeting.  In-depth 
coverage  of  this  meeting  could  have  told  the  public  a  great  deal  about  the  reasons 
for  the  newspaper  strike.  Since  KROX's  newsmen  had  been  told  to  be  "circum- 
spect," and  since  they  knew  what  that  meant.  KROX's  coverage  of  this  was  only  a 
token  coverage.  (Note:  Since  KROX  was  running  a  90-minute  newscast  every 
morning,  thex-e  could  be  no  argument  that  there  was  no  time  for  in-depth  coverage 
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on  such  an  important  event.  But  no  time  was  given,  because  newsmen  who  have 
been  told  to  be  "circumspect"  know  that  no  time  can  be  given.) 

February  22. — Another  "feature"  story,  an  "Auto  paint-in."  A  reporter  and 
cameraman  were  dispatched  to  shoot  color  film  on  pretty  girls  painting  designs  on 
new  Opel  automobiles  in  a  Concord  shopping  center.  A  blatant  commercial  plug 
for  <  >pel  and  for  the  shopping  center. 

June  20,  1968. — An  Assignment  Four  writer  talked  with  the  program  director 
regarding  a  documentary  on  water  pollution.  The  writer,  discussing  the  film  he 
had  already  shot  in  Eureka  (300  miles  north  of  San  Francsico),  said  he  wanted 
to  point  out  that  Eureka  is  a  typical  case  of  a  larger  city  forcing  small  suburbs 
to  consolidate  by  threatening  to  cut  off  sewer  service — an  important  point  re 
pollution.  The  program  director's  comment :  "We  don't  want  to  stir  up  the  city 
council.  Some  day  we  might  be  going  up  there  to  get  a  CATV  franchise." 

July  15,  196S. — The  news  director,  discussing  a  planned  special  program  called 
Reporters'  Choice,  to  consist  of  news  stories  selected  by  KROX's  reporters,  in- 
structed that  mention  of  the  San  Francisco  newspaper  strike  be  minimized. 
"Just  say  it  started,  then  say  it  stopped."  This  prompted  a  reporter  to  say,  "It's 
more  a  news  director's  choice  than  it  is  a  Reporters'  Choice." 

1068. — A  memo  from  the  news  director  to  the  assignment  editor :  ".  .  .  please 
resist  the  urge  to  give  platform  to  Peace  &  Freedom  Party  and  Black  Panthers 
this  weekend.  .  .  .  Don't  give  them  publicity." 

December  2.  1968. — Management  cancelled  a  half-hour  news  documentary  on 
the  San  Francisco  State  College  crisis.  The  documentary  had  been  undertaken 
by  the  news  department  as  a  result  of  the  news  staffs'  feeling  that  KRON's 
news  reports  about  San  Francisco  State  did  not  tell  the  full  story  of  what  was 
happening  there.  Though  management  invented  a  number  of  reasons  for  can- 
celling this  special  program,  the  news  staff  felt  the  real  reason  rested  in  the 
fact  that  management  did  not  like  the  statements  of  the  radical  strike  leaders. 
The  program's  writer  quit  in  disgust.  The  program's  film  editor  the  next  day 
wrote  an  angry  memo  to  station  management  suggesting  that  the  news  was 
being  managed  and  asking  that  his  credits  be  taken  off  the  program  if  it  should 
lat  !■  be  run.  The  editor  was  fired  when  he  refused  to  retract  what  he  had  said 
in  his  memo. 

MEMOS    FROM    KRON    NEWSROOM    POLICY   AND    PROCEDURE    BOOK 

"Harold  P.  See 

October  29,  1964. 

All  stories  which  may  relate  to  the  public  relations  image  of  any  radio  or 
television  station  in  the  50  states  and  their  parent  companies  and/or  networks 
or  stories  relating  to  the  individual  acts  of  officers,  directors,  or  employees  of  the 
foregoing  named  organizations,  should  be  brought  to  my  attention  or  that  of 
the  Station  Manager  before  being  broadcast. 

The  contents  of  this  memo  do  not  apply  to  any  individual  or  corporation 
engaged  in  publishing  except,  of  course,  The  Chronicle  Publishing  Company." 

"FROM  :  Mel  J.  Kampmann 

April  6.  1967. 

You  are  all  aware  of  the  company  policy  regarding  the  reporting  of  labor  strife 
within  the  broadcast  industry  and/or  local  news  papers. 

However,  it  has  become  apparent  that  some  of  you.  do  not  understand  the  full 
intent  of  this  policy. 

It  is  therefore  mandatory  that  any  story  relating  to  broadcast  industry  labor 
problems  and/or  local  newspaper  labor  problems  be  cleared  with  the  Xews 
Director  BEFORE  airing. 

In  case  there  is  no  contact  possible  with  the  News  Director,  the  Program 
Manager  or  Production  Manager  should  be  contacted.  If  you  cannot  get  clearance 
for  some  reason  from  the  above  then  DO  NOT  RUN  THE  STORY." 

As  1  said  earlier,  my  intent  here  has  been  to  provide  a  background  to  my  letter 
of  September  8.  and  thereby  to  suggest  that  the  incidents  I  described  in  that 
letter  were  by  no  means  isolated  or  incidental.  Rather,  they  were  part  of  the 
larger  stream  of  KROX's  corporate  policies. 

Undoubtedly  KROX's  managers  would  say  it  is  management's  responsibility 
to  supervise  the  station's  news  and  documentary  programs.  Certainly  the  licensee 
must  assume  responsibility  for  his  own  program  content.  But  if  the  instances 
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I  have  cited  here  can  be  taken  as  instances  of  responsibility,  then  that  word 
no  longer  has  any  meaning.  These  are  not  instances  of  responsible  news  super- 
vision, they  are  instances  of  news  management.  They  are  instances  in  which 
journalistic  responsibility  and  integrity  have  been  placed  second  to  other  con- 
siderations. The  decisions  described  here  were  not  journalistic  decisions,  they 
were  corporate  decisions  imposed  upon  journalism.  And,  although  the  public 
may  be  unaware  of  it,  the  public  does  pay  the  price  for  these  corporate  games. 

At  KRON,  "licensee  responsibility"  has  meant  deliberate  omission  of  certain 
news  stories,  or  parts  of  news  stories — not  because  journalists  thought  it  should 
be  this  way,  but  because  management  said  it  would  be  that  way:  ("Resist  the 
urge  to  give  platform  to  Peace  &  Freedom  Party  and  Black  Panthers  .  .  .") 
At  KROX.  there  have  been  deliberate  attempts  to  diminish  "credence,"  to  hide 
relevant  facts:  ("We  don't  want  to  give  these  people  any  credence  .  .  ."  "We 
don't  want  to  give  these  pepole  any  more  exposure  than  we  have  to.")  At  KROX, 
newsmen  are  intimidated  by  management  edicts,  and  learn  to  tailor  their  report- 
age accordingly:  ("Don't  make  him  a  hero  .  .  ."  "Be  circumspect  .  .  ."  "If  you 
<an  not  get  clearance  .  .  .  then  DO  XOT  RUX  THE  STORY.")  At  KROX. 
writers  are  restricted  to  "safe"  subjects  that  will  nevertheless  look  good  in  the 
logs:  ("What  we  want  is  a  nice,  non  thought-provoking  program."  "Only  the 
cuckoo  fouls  its  own  nest.")  And  so,  in  general,  when  controversy  is  handled 
at  all.  it  is  handled  in  a  "safe"  way  (".  .  .  the  planes  flying  off  and  everybody's 
happy.") — disregarding  the  fact  that  these  are  not  "safe"  times  and  that  com- 
placency can  be  hazardous  to  the  public. 

In  a  policy  statement  of  July  2i>,  1960  the  F(  *C  said  : 

".  .  .  in  fulfilling  its  obligation  to  operate  in  the  public  interest,  a  broadcast 
station  is  expected  to  exercise  reasonable  care  and  prudence  with  respect  to  its 
broadcast  material  in  order  to  assure  that  no  matter  is  broadcast  which  will 
deceive  or  mislead  the  public." 

When  I  as  a  news  cameraman  am  sent  on  CATV  "must-go"  stories  which  the 
news  director  has  said  are  must-go  stories.  I  cannot  help  but  feel  that  I  am 
being  made  a  party  to  deceptive  broadcast  matter.  KROX'  is  not  telling  its  au- 
dience that  a  certain  .story  is  a  must-go  story,  or  that  the  station  is  seeking 
some  ultimate  valuable  consideration  as  a  result  of  this  particular  "coverage." 

When  I  see  certain  news  stories  omitted  for  corporate  reasons  rather  than 
for  journalistic  reasons — ("In  a  case  like  this,  the  corporate  interest  comes 
hrst.") — I  feel  that  KROX'  is  to  some  extent  misleading  the  public. 

When  I  see  news  and  documentary  materials  tailored  in  resj  nse  to  corporate 
interests,  I  feel  that  the  public  is  being  misled  and  I  am  being  made  a  party 
io  news  management. 

I  am  tired  of  being  a  party  to  this  kind  of  deception,  and  that  is  why  I  have 
gone  to  the  considerable  effort  and  professional  risk  of  writing  these  letters  to 
the  Commission. 
Sincerely, 

Albert  Kihn. 


F.C.C.  Memorandum  and  Order,  March  19,  1969  Re:  KROX-TV 
Before  the  Federal  Communications  Commission,  Washington,  D.C.  20554 
In  re  Applications  of 

Chronicle  Broadcasting  Co.,    San   Francisco,   California 
For  Renewal  of  Licenses  of 

Station     KROX-FM,  Station  KROX-TV,  San  Francisco,  California 

(Docket  Xo.  1S500.  File  Xo.  BRH-926,  File  Xo.  BRCT-94 

MEMORANDUM   opinion   and  order 

Adopted:  March  19,  1969     Released:  March  20,   1969 

By  the  Commission:  Commissioners  Hyde,  Chairman;  and  Robert  E.  Lee 
dissenting;  Commissioner  Bartley  concurring  in  the  result ;  Commissioner  H.  Rex 
Lee  abstaining  from  voting. 
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1.  The  Commission  has  before  it  for  consideration  :  ( 1)  the  above-captioned  ap- 
plications of  Chronicle  Broadcasting  Company  for  renewal  of  the  licenses  of  its 
two  broadcast  stations,  KRON-FM  and  KRON-TV;  (2)  complaints  dated  Sep- 
tember 8,  1968  and  December  22,  1968  by  a  KROX-TV  cameraman,  Albert  Kihn: 
(3)  a  complaint  tiled  on  September  23,  196S  by  Charles  Cline  Moore,  a  San  Fran- 
cisco attorney,  on  behalf  of  his  client,  Blanche  Streeter,  and;  (4)  a  "Petition 
Opposing  Renewal  of  License"  filed  on  November  8,  1968  (as  amended  on 
December  2,  1968)  by  John  F.  Banzhaf  III  and  ASH,  Action  on  Smoking  and 
Health. 

2.  The  Commission  has  considered  the  allegations  made  in  support  of  the 
complaints  and  petition  opposing  renewal  of  the  licenses,  and  the  licensee's 
responses.  Because  of  the  substantial  issues  raised,  and  unresolved  questions  of 
fact  going  to  these  issues,  we  are  unable  to  find  upon  the  applications  and  other 
papers  before  us  that  a  grant  of  the  applications  would  serve  the  public  inter- 
est. Accordingly,  we  are  designating  the  applications  for  hearing  on  these  issues 
which  rate  unresolved.  In  accordance  with  practice,  a  further  opinion  will  give 
the  specifications  of  these  issues,  and  we  therefore  find  it  unnecessary  at  this 
point  to  recite  the  particulars  of  the  pleadings  before  us.  The  applications  are 
not  being  designated  for  hearing  on  the  issue  raised  in  the  Banzhaf  and  ASH 
petition,  since  we  find  that  while  a  greater  effort  in  the  maximum  viewing  hours 
is  called  for  (see  Letter  to  Chronicle  Broadcasting  Company,  adopted  this  day) 
the  licensee  has  been  making  substantial  efforts  to  meet  the  essence  of  our  hold- 
ing that  in  the  circumstances  it  must  devote  a  significant  amount  of  Section 
1.594  of  the  Commission's  Rules  and  Regulations,  give  notice  of  the  hearing 
within  the  time  and  in  the  manner  prescribed  in  such  Rule,  and  shall  advise 
the  Commission  thereof  as  required  by  Section  1.594  of  the  Commission's  Rules 
and  Regulations. 

Ben  F.  Waple,  Secretary. 

Before  the  Federal  Communications  Commission,  Washington,  D.C.  20554 
In  Re  Applications  of 

Chronicle  Broadcasting  Co.,  San  Francisco,  California,  for  Renewal  of 
Licenses  of  Station  KROX-FM  and  Station  KROX-TV,  San  Francisco, 
California 

Docket  No.  18500.  File  No.  BRH-926.  File  Xo.  BRCT-94 
specification  order 

Adopted  :  April  16, 1969  ;  Released  :  April  23, 1969 

By  the  Commission  :  Chairman  Hyde  dissenting:  Commissioner  Robert  E.  Let- 
dissenting  and  issuing  a  statement:  Commissioner  Wadsworth  abstaining  from 
voting ;  Commissioner  H.  Rex  Lee  not  partiicpating. 

By  Memorandum  Opinion  and  Order  released  March  20,  1969,  (FCC-69-262) 
the  Commission  designated  the  above  application  for  hearing  on  four  issues  as 
follows : 

(1)  Whether  Chronicle  Publishing  Company,  the  parent  of  the  licensee,  has 
an  undue  concentration  of  control  of  the  media  of  mass  communications  in 
the  San  Francisco  Bay  area  : 

(2)  Whether  the  Chronicle  Publishing  Company  has  engaged  in  anti-competi- 
tive or  monopolistic  practices  in  the  newspaper  field  in  the  San  Francisco  Bay 
area : 

^  (3)  Whether  the  licensee  has  used  the  facilities  of  Stations  KRON-FM  and 
KRON-TV  to  "manage"  or  slant  the  news  and  public  affairs  for  the  purpose  of 
advancing  the  interests  of  the  Chronicle  Publishing  Company  : 

(4)  Whether  in  the  light  of  the  evidence  adduced  pursuant  to  the  foregoing- 
issues,  a  grant  of  the  above-captioned  applications  would  serve  the  public- 
interest,  convenience,  and  necessity. 

We  stated  at  that  time  that  we  would  further  particularize  the  specification  of 
facts  and  matter  in  issue  in  a  later  opinion.  This  specification  follows  : 

Issue  1:  Whether  Chronicle  Publishing  Company  the  parent  of  the  licensee, 
has  an  undue  concentration  of  control  of  the  media  of  mass  communications 
in  the  San  Francisco  Bay  area  ; 


119 

1.  KROX-TV  and  KRON-FM  are  wholly  owned  by  the  Chronicle  Broadcast- 
ing Company  and  are  both  assigned  to  San  Francisco.  San  Francisco  has  eight 
television  stations.  Three,  including  KROX-TV.  are  commercial  VHF  stations, 
one  is  a  non-commercial  VHF,  and  four  are  commercial  UHF.  Oakland  across 
the  bay  has  one  commercial  VHF  television  station.1  San  Francisco  and  Oakland 
have  30  aural  facilities  of  which  18  are  FM.2 

2.  It  further  appears  that  the  parent  of  Chronicle,  the  Chronicle  Publishing 
Company  wholly  owns  Western  Communications,  Inc.,  which  in  turn  holds  (1)  an 
mi',  interest  in  Concord  TV  Cable,  which  owns  and  operates  a  community  antenna 
television  (CATV)  system  in  the  City  of  Concord.  California,  and  serves  un- 
incorporated areas  in  Contra  Costa  County  adjacent,  to  and/or  near  to.  the 
City  of  Concord,  (2)  an  S0%  interest  in  County  TV  Cable,  which  owns  and  oper- 
ates a  CATV  system  in  the  unincorporated  areas  of  San  Mateo  County,  gen- 
erally west  of,  and  adjacent  to,  the  boundaries  of  Redwood  City,  San  Carlos, 
Belmont  and  San  Mateo,  and  (3)  a  100%  interest  in  Western  TV  Cable,  which 
owns  and  operates  a  CATV  system  in  the  City  of  South  San  Francisco,  Cali- 
fornia, and  is  an  applicant  for  franchises  in  other  Xorthern  California  com- 
munities. Western  TV  Cable  also  possesses  a  franchise  to  own,  construct  and 
operate  a  CATV  system  in  the  City  of  San  Francisco,  California. 

3.  The  Chronicle  Broadcasting  Company's  parent.  Chronicle  Publishing  Com- 
pany, owns  the  San  Francisco  Chronicle.  This  newspaper  is  a  daily  morning 
paper  and  is  published  jointly  on  Sunday  with  the  San  Francisco  Examiner,  a 
daily  evening  paper,  as  the  San  Francisco  Examiner  &  Chronicle.  Oakland  has 
the  Oakland  Tribune.3  It  further  appears  that  Chronicle  Publishing  Company 
has  a  50%  interest  in  the  San  Francisco  Xewspaper  Printing  Company,  of  which 
the  other  50%  is  owned  by  Hearst  Corporation.  Hearst  Corporation  owns  the 
San  Francisco  Examiner,  the  only  other  major  daily  newspaper  in  San  Fran- 
cisco. The  San  Francisco  Xewspaper  Printing  Company  perforins  the  mechanical, 
circulation,  advertising,  accounting,  credit,  and  collection  functions  of  the  two 
newspapers,  as  well  as  for  the  San  Francisco  Sunday  Examiner  &  Chronicle. 
San  Francisco's  only  Sunday  newspaper.  It  further  appears  that  the  Chronicle 
and  the  Examiner  offer  a  combination  rate  permitting  an  advertiser  who  uses 
the  Chronicle  to  have  the  advertisement  appear  in  the  Examiner  by  paying  an- 
other 10%  above  the  Chronicle's  rate. 

4.  It  is  necessary  to  determine,  in  light  of  these  facts,  and  under  Issue  1, 
whether  and.  if  so.  to  what  extent  the  Chronicle  Publishing  Company  has  an 
undue  degree  of  control  of  the  media  of  mass  communications.  In  the  light  of 
information  now  available  to  the  Commission,  this  ownership  appears  tp  be 
limited  to  the  San  Francisco  Bay  area.  In  any  event,  the  hearing  will  explore 
the  media  influence  of  the  Chronicle  with  regard  to  the  following  particular 
considerations : 

(a)  The  relevant  geographic  area  or  areas,  whether  the  City  of  San  Francisco, 
San  Francisco-Oakland,  or  a  wider  area. 

(b)  The  extent  to  which  the  licensee  of  KROX-FM  and  KROX-TV.  together 
with  affiliated  companies,  have  dominated  the  furnishing  of  local,  regional  and 
national  news  and  the  presentation  of  information  and  discussion  of  public 
affairs  in  the  relevant  area  or  areas. 

(c)  What  particular  effects,  if  any,  have  resulted  from  the  present  degree 
of  concentration  of  control  of  the  mass  media  in  the  area  or  areas  in  terms 
of  diversity  of  approach  to  news  and  public  affairs  coverage  and  presentation. 

(d)  Whether  material  for  news  broadcasts,  editorials,  public  affairs  or  any 
other  programming  broadcast  by  KROX-FM  and  KROX-TV  has  been  directly  or 
indirectly  obtained  from  other  media  with  which  the  stations  are  directly  or 
indirectly  affiliated,  or  is  otherwise  jointly  obtained  or  prepared. 

(e)  Whether  the  editorials,  news,  public  affairs,  or  other  programming  broad- 
cast by  KROX-FM  and  KROX-TV  have  been  subject  in  its  creation,  production 


1  We  also  note  that  KROX-TV.  as  is  the  ease  with  several  other  area  stations,  is  carried 
by  eomrminity   antenna   television   systems   with   substantial   numbers   of   subscribers. 

2  San  Francisco  is  the  largest  city  in  Xorthern  California  with  a  1960  U.S.  Census 
population  of  740.316  and  an  estimated  population  of  806.204  in  1968.  Oakland  has  a 
1960  U.S.  Census  population  of  367.548  and  an  estimated  population  of  389.000  in  1968. 

3  The  circulation  figures  for  San  Francisco-Oakland  newspapers  as  compiled  by  the 
Audit  Bureau  of  Circulation,  and  reported  in  "Editor  and  Publisher  Yearbook — 1968" 
are  as  follows :  San  Francisco  Chronicle  (morning')  daily  circulation,  493,020 ;  San 
Francisco  Examiner  (evening),  daily  circulation,  220.610  ;  San  Francisco  Examiner  & 
Chronicle,  Sunday  circulation,  691.510:  Oakland  Tribune  (evening),  daily  circulation, 
226,006 ;   Oakland  Tribune,   Sunday  circulation,   254,500. 
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or  presentation  to  the  review,  judgment,  control  or  other  influence  of  other  media 
(or  persons  associated  wiith  them)  with  which  the  stations  are  directly  or  in- 
directly affiliated,  or  of  persons  with  business  or  ownership  relationships  to 
such  media. 

(f)  Whether  the  editorial  and  commentary  treatment  of  public  affairs  (1f 
KRON-FM  and  KRON-TV  has  been  similar  to  that  of  other  media  with  which 
the  stations  are  directly  or  indirectly  affiliated. 

(</)  Whether  KRON-FM  and  KRON-TV  programming  has  otherwise  been 
affected  by  the  other  business  interests  of  persons  or  companies  with  which 
the  stations  are  directly  or  indirectly  affiliated. 

(/()  The  nature  and  extent  and  effect  of  business  relationships  among  the 
media  of  mass  communications  in  the  area  or  areas,  and  those  persons  with 
ownership  interests  in  them,  including  : 

(1)  Whether  any  officer,  director  or  employee  of  the  licensee  has  had  an 
ownership  interest  in.  or  substantial  business  relationship  (including  employ- 
ment) with,  other  mass  communications  media. 

(2)  Whether  Chronicle  Broadcasting  Company  in  any  of  its  operations  uses 
offices,  facilities,  equipment,  or  any  other  property  or  services  in  common  with 
or  owned  by  persons  or  entities  which  have  ownership  interest  in,  are  sub- 
ject to  common  ownership  interest  or  common  control  with,  or  have  substantial 
business  relationships  with  local  mass  communications  media. 

(3)  The  nature  of  contracts  or  any  other  agreements  between  Chronicle 
Broadcasting  Company  and  entities  in  the  area  or  areas  which  have  ownership 
interest  in,  or  are  subject  to  common  ownership  interest  or  common  control 
with  Chronicle  Broadcasting  Company. 

(4)  The  extent  to  which  there  are  advertisers  who  deal  with  both  Chronicle 
Broadcasting  company  and  other  local  mass  communications  media  in  the  area 
or  areas  which  have  ownership  interest  in  or  are  subject  to  common  ownership 
interest  or  common  control  with  Chronicle  Broadcasting  Company,  and  the 
proportion  of  the  revenues  derived  from  these  advertisers  to  the  total  billings 
of  the  individual  media  entities  involved. 

(5)  The  proportion  of  the  advertising  revenues  of  Chronicle  Broadcasting 
Company  and  the  other  mass  communications  entities  in  the  area  or  areas 
which  have  ownership  interest  in  or  are  subject  to  common  ownership  interest 
or  common  control  with  Chronicle  to  the  total  advertising  revenues  derived  by 
all  local  mass  communications  media. 

Issue  2:  Whether  the  Chronicle  Publishing  Company  has  engaged  in  anti- 
competitive or  monopolistic  practices  in  the  newspaper  field  in  the  San  Francisco 
Bay  area. 

1.  Prior  to  1965.  there  were  three  daily  newspapers  of  general  circulation  in 
San  Francisco:  (1)  the  independently-owned  San  Francisco  Chronicle  in  the 
morning:  (2)  the  Hearst-owned  San  Francisco  Examiner  in  the  morning,  and: 
(3)  the  Hearst-owned  San  Francisco  News-Call  Bulletin  in  the  evening.  On  Oc- 
tober 23.  1964,  the  Chronicle  Publishing  Company  and  Hearst  Corporation  ex- 
ecuted an  agreement  to  create  a  joint  operating  facility  for  their  newspai>ers.  The 
agreement  contemplated  the  creation  of  the  San  Francisco  Newspaper  Printing 
Company,  whose  stock  would  be  owned  equally  by  Chronicle  and  Hearst.  The 
new  corporation  would  perform  the  mechanical,  circulation,  advertising,  ac- 
counting, credit  and  collection  functions  of  the  newspapers.  The  agreement 
was  submitted  to  the  Department  of  Justice  and,  on  August  30,  1965,  the  At- 
torney General  advised  Hearst  (and  thereafter  Chronicle)  that  it  was  not  the 
Department's  intention  to  institute  antitrust  action  against  implementation  of 
the  plan.  On  September  12,  1965,  the  agreement  was  put  into  effect.  The  Examiner 
was  changed  to  an  afternoon  paper  and  the  News-Call  Bulletin  was  dropped, 
leaving  one  morning  and  one  afternoon  daily.  The  Sunday  morning  editions 
were  combined  into  the  single  San  Francisco  Sunday  Examiner  &  Chronicle. 

2.  It  has  been  alleged  as  follows  : 

(a)  The  Chronicle  Publishing  Company,  in  1965  and  prior  thereto,  used  the 
profits  of  KRON-TV  to  cause  the  San  Francisco  Examiner,  its  morning  compe- 
titor, to  fail,  thereby  leaving  the  Chronicle  with  a  morning  newspaper  monopoly. 
The  Chronicle  campaigned  extensively  to  substantially  increase  circulation  out- 
side the  San  Francisco  city  zone  by  using  the  profits  of  KRON-TV.  The  Chroni- 
cle then  claimed  that  it,  not  the  Examiner,  was  the  leading  San  Francisco  news- 
paper. This  conduct  resulted  in  a  switch  of  advertising  from  the  Examiner  to 
the  Chronicle,  causing  the  Examiner  to  fail. 
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(6)  It  is  also  alleged  that  the  Chronicle  Publishing  Company  has  acquired 
and  maintained  an  undue  and  monopolistic  concentration  of  power  in  the  com- 
munications field  in  San  Francisco,  with  adverse  competitive  effects.4 

3.  The  licensee  by  letter  of  October  28,  1968  has  denied  that  its  parent  corpora- 
tion has  a  monopoly  and  that  there  is  an  undue  concentration  of  control  of  media 
in  the  San  Francisco  area.  It  also  denies  that  KROX-TV  profits  were  used  to 
stifle  competition,  stating  that  prior  to  1966,  when  Chronicle  Publishing  Company 
was  licensee  of  the  stations,  its  profits  were  used  for  general  corporate  purposes. 

4.  On  July  28,  1967,  Mr.  J.  Hart  Clinton.  Editor  and  Publisher  of  the  San  Mateo 
(California)  Times,  appeared  before  the  Senate  Antitrust  Subcommittee  in  con- 
nection with  its  consideration  of  S.  1312,  the  Failing  Newspaper  Act.  The  Times 
does  not  compete  with  either  of  the  San  Francisco  newspapers  in  the  San  Fran- 
cisco city  area,  but  the  Examiner  does  compete  with  the  Times  in  San  Mateo 
County.  Mr.  Clinton  presented  in  his  testimony  three  areas  in  which  he  alleged 
that  the  Chronicle  Publishing  Company  had  engaged  in  anti-competitive  activi- 
ties: 

(a)  The  "failing  newspaper"  status  of  the  San  Francisco  Examiner  in  1965 
was  a  result  of  the  Chronicle's  extension  of  its  circulation  outside  the  San  Fran- 
cisco city  zone,  through  the  use  of  KRON-TV  profits  to  finance  such  circulation. 
The  Chronicle  became  the  leading  morning  newspaper,  a  position  once  enjoyed 
by  the  Examiner,  through  use  of  KRON-TV  profits. 

(&)  After  the  Chronicle  and  Examiner  entered  into  the  joint  operating  agree- 
ment in  1965,  the  Chronicle  doubled  its  advertising  rates.  The  Examiner  (which 
has  a  nearby  competitor,  the  Oakland  Tribune)  increased  its  rates  by  50%  and 
the  newspapers  offered  to  run  an  advertisement  in  both  newspapers  for  just 
10%  more  than  the  rate  for  the  Chronicle  alone.  Since  the  Chronicle  had  a 
morning  monopoly,  advertisers  wishing  to  advertise  in  the  morning  had  to  use 
it ;  after  the  advertiser  paid  the  Chronicle  rate  there  was  great  inducement  to 
reach  the  afternoon  audience  by  paying  the  additional  10%  for  Examiner  cover- 
age instead  of  paying  the  full  afternoon  rate  of  another  newspaper  in  the  area. 
As  a  result  of  the  joint  operating  agreement,  the  San  Mateo  Times  had  experi- 
enced a  drop  in  retail  advertising  lineage,  especially  from  the  San  Francisco 
department  stores.  These  stores  used  the  combination  rate  to  cover  the  San 
Mateo  area  in  the  afternoon  instead  of  advertising  separately  in  the  Times. 

(c)  Mr.  Clinton  was  unable  to  obtain  rights  to  publish  certain  syndicated  news 
features  in  his  San  Mateo  newspaper.  His  inability  to  buy  the  rights  was  due  to 
the  fact  that  the  San  Francisco  newspapers  had  tied  up  the  rights  in  Northern 
California  through  rates  paid  by  them  to  the  feature  distributors. 

5.  The  President  of  Chronicle  Publishing  Company  also  appeared  before>  the 
Senate  Antitrust  Subcommittee.  He  denied  that  there  was  a  connection  between 
newspaper  operations  and  the  operation  of  the  broadcast  stations  owned  by 
Chronicle  Publishing  Company.  He  stated  that  the  Chronicle's  syndicated  feature 
contracts  did  contain  territorial  restrictions  and  that  the  features  tied  up  were 
not  available  to  potential  users  in  the  geographical  areas  specified  by  the  con- 


4  These  allegations  are  set  forth  in  a  telegram  of  September  20,  1968  and  a  letter  of 
September  23,  1968  from  a  San  Francisco  attorney,  Charles  Cline  Moore,  on  behalf  of  his 
client.  Blanche  Streeter. 

In  the  applications  to  renew  the  licenses  of  stations  KRON— FM  and  KRON— TV,  the 
licensee  submitted  in  response  to  Question  2  of  Section  I  the  following  information  con- 
cerning antitrust  suits  against  the  Chronicle  Publishing  Company  :  A  suit  was  filed  by 
William  F.  Wyman  against  the  Chronicle  ".  .  .  for  injunctive  relief  under  the  antitrust 
laws  because  of  an  alleged  combination  to  restrain  trade  in  the  production,  circulation 
and  sale  of  newspapers."  A  second  suit  was  instituted  by  Blanche  Streeter  ".  .  .  for  dam- 
ages and  other  relief  under  the  antitrust  laws  because  of  an  alleged  combination  to  restrain 
trade  in  the  production,  circulation  and  sale  of  newspapers  and  in  newspaper  advertising, 
and  the  alleged  unlawful  acquisition  of  certain  newspaper  assets."  The  Streeter  suit  was 
dismissed  by  the  United  States  District  Court  for  the  Northern  District  of  California  and. 
on  December  16,  1968,  the  plaintiff  appealed  to  the  Court  of  Appeals.  This  appeal  is  pend- 
ing. The  licensee  has  also  advised  the  Commission  that  on  March  11,  1969.  Mr.  Moore  filed 
a  suit  against  Chronicle  Publishing  Company,  et  al,  on  behalf  of  Guy  McCauliff,  alleging 
violations  by  Chronicle  of  Sections  1  and  2  of  the  Sherman  Act  (15  U.S.C.  §§  1  and  2) 
and  Sections  4  and  7  of  the  Clayton  Act  (15  U.S.C.  §§  15  and  18).  The  suit  asserts  that 
Chronicle  has  used  its  profits  from  KRON-TV  to:  (1)  acquire  a  monopoly  in  the  San 
Francisco  Bay  area  newspaper  market,  and  ;  (2)  conspire  with  Hearst  Corporation  to 
monopolize  the  entire  San  Francisco  Bay  area  newspaper  market  by  eliminating  compe- 
tition in  the  printing  and  publishing  of  newspapers,  in  the  solicitation  of  newspaper 
advertising,  in  fixing  of  arbitrarily  high  advertising  rates  and  by  entering  into  agree- 
ments with  wire  and  news  services  to  refuse  to  deal  with  and  withhold  their  services  from 
competitors  of  Chronicle  and  Hearst. 
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tracts.5  Because  the  Chronicle  territorial  exclusivity  was  said  to  vary  with  each 
contract,  he  was  unable  to  specify  how  many,  if  any,  eliminated  competition  in 
the  whole  Northern  California  area.  In  a  letter  dated  December  11,  1967,  to  Sena- 
tor Philip  A.  Hart,  Chronicle  Publishing  Company's  president  further  responded 
to  testimony  adverse  to  the  Chronicle,  not  only  by  Mr.  Clinton  but  by  a  Stanford 
University  professor  who  testified  that  the  Chronicle  had  spent  thousands  of 
dollars  to  tie  up  syndicated  material,  some  of  which  it  did  not  use,  but  wanted 
to  keep  others  from  using.  He  denied  that  the  Chronicle  contracted  for  material 
which  it  did  not  intend  to  use.  He  also  denied  that  during  the  period  prior  to  the 
joint  operating  agreement  the  Chronicle  did  not  produce  a  sufficient  cash  flow 
(except  in  one  year  when  newsprint  costs  increased)  to  sustain  newspaper  opera- 
tions, and  stated  that,  contrary  to  Mr.  Clinton's  testimony,  the  retail  advertising 
lineage  of  the  San  Mateo  Times  increased  by  more  than  33%%  between  1964  and 
1966  during  which  period  the  joint  operating  agreement  was  in  effect. 

6.  These  allegations  and  rejoinders  raise  unresolved  questions  of  fact  as  to 
whether  Chronicle  has  used  its  television  profits  in  an  attempt  to  monopolize 
newspaper  ownership  or  control,  and  whether  it  has  achieved  ownership  or  con- 
trol of  the  newspaper  market  to  the  extent  that  the  existence  of  competitors  is 
jeopardized  by  an  inability  to  obtain  rights  to  syndicated  features  or  to  other- 
wise compete  with  Chronicle's  commercial  practices. 

Issue  3:  Whether  the  licensee  has  used  the  facilities  of  Stations  KRON-FM 
and  KRON-TV  to  "manage"  or  slant  the  news  and  public  affairs  for  the  purpose 
of  advancing  the  interests  of  Chronicle  Publishing  Company. 

1.  On  September  11,  1968,  the  Commission  received  a  letter  from  Albert  Kihn, 
a  KRON-TV  cameraman  for  the  past  eight  years.  Mr.  Kihn  alleged  that  owner- 
ship of  KRON-TV  by  Chronicle  Publishing  Company  had  resulted  in  management 
and  slanting  of  news  and  public  affairs  in  the  publishing  company's  interests, 
giving  examples  which  included  specific  alleged  instructions  to  KRON-TV  staff 
personnel.  The  major  allegations  of  Mr.  Kihn,  with  the  licensee's  responses 
thereto,  are  set  forth  below. 

2.  Mr.  Kihn  alleged  that  the  KRON-TV  news  department  was  forbidden  in 
1965  to  comment  on  the  Chronicle-Examiner  joint  operating  agreement,  except 
for  a  "last  minute  statement  dictated  by  Chronicle  management.''  The  licensee 
responded  that  the  station  did  not  discuss  the  proposed  agreement  because  it 
was  not  privy  to  the  plans  of  its  parent,  and  therefore  any  story  on  KRON-TV 
would  be  based  on  speculation  and  rumor,  and  that  any  speculation  by  KRON-TV 
would  appear  to  give  credence  to  the  rnmors  because  of  the  station's  relationship 
to  one  of  the  parties. 

3.  Mr.  Kihn  also  alleged  that  KRON-TV  suppressed  news  stories  regarding 
strikes  which  might  affect  the  San  Francisco  Chronicle.  Instances  of  this  al- 
leged suppression  are  as  follows  : 

(a  i  In  1965  KRON-TV  suspended  all  videotaping  operation,  eliminated  public 
affairs  taping  and  curtailed  public  news  operations  when  there  was  a  threatened 
strike  against  the  newspaper.  The  licensee  responded  that  some  curtailment  of 
public  .affairs  (but  not  news)  programming  did  occur  because  the  station  moved 
its  mobile  unit  from  the  building  housing  the  newspaper  to  another  area,  so 
that  picketing  of  the  newspaper  would  not  disrupt  the  KRON-TV  operation. 

(6)  Mr.  Kihn  also  alleged  that  KRON-TV  failed  to  mention  threatened  strikes 
against  the  San  Francisco  newspapers  in  March  1965  and  February  1966,  and 
did  not  mention  a  strike  against  Station  KGO-TV  in  May  1966.  The  licensee 
submitted  evidence  that  the  station  did  present  news  programming  of  the 
February  1966  strike.  As  to  the  threatened  strike  in  1965,  the  licensee  stated 
that  it  determined  the  story  not  to  be  newsworthy,  and  that  in  fact  the  strike 
never  took  place.  The  licensee's  response  does  not  make  clear  to  what  extent, 
if  any,  it  gave  coverage  to  the  strike  against  KGO-TV  in  1966. 

(c)  Mr.  Kihn  further  complained  that  in  KRON-TV  coverage  of  the  55-day 
strike  against  Chronicle  and  Examiner  in  1968  the  news  programs  were  "slanted 
in  favor  of  the  newspaper  management."  The  licensee  responded  with  evidence 
that  six  persons  favoring  the  publishers'  side  of  the  strike  and  20  persons  favor- 
ing the  union  side  appeared  on  KRON-TV.  Twenty  minutes  and  43  seconds  of 
news  time  were  devoted  to  the  representatives  of  the  publishers,  against  34  min- 
utes and  51  seconds  to  the  union  representatives.  The  strike  was  mentioned  on 


5  The  Department  of  Justice  has  filed  suits  against  three  of  these  feature  syndicates 
(but  not  against  the  individual  San  Francisco  newspapers)  alleging  that  the  contracts 
between  these  syndicates  and  the  San  Francisco  newspapers,  which  preclude  the  licensing 
of  features  to  other  newspapers,  are  arbitrary  and  contain  unreasonably  broad  territorial 
restrictions. 
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51  davs  during  the  strike  in  143  different  news  programs.  Mr.  Kihn  alleged  that 
the  KRON-TV  news  staff  was  not  allowed  to  use  the  words  "merger"  or  "monop- 
oly" in  its  news  stories  about  the  strike.  The  licensee  did  not  deny  this  charge 
but  implied  that  the  union  representatives  appearing  on  the  station  did  not  use 

th7d\  Mi"1  Kihn  complained  that  during  the  1968  newspaper  strike,  KRON-TV 
did  not  "fill  the  gap"  and  provide  expanded  news  coverage  as  promised. 

4  Mr  Kihn  set  forth  in  his  letter  information  which  he  said  was  evidence 
that  Station  KRON-TV  managed  its  news  and  documentary  programming  to 
further  the  interest  of  Chronicle  Publishing  Company  in  obtaining  CAT\  fran- 
chises in  the  San  Francisco  area.  Three  examples  were  presented : 

, a  »  Mr  Kihn  alleged  that  the  KRON  coverage  of  "The  C  hicken  s  Ball  m 
San  Carlos,  California  in  19(38  was  motivated  by  the  Chronicle  Publishing  Com- 
panVs  desire  to  obtain  a  CATV  franchise  in  that  area.  The  licensee  responded 
that  KRON-TV  had  covered  this  biennial  event  since  1962.  before  its  parent 
developed  an  interest  in  CATV,  and  that  the  196S  coverage  had  no  relationship 
to  the  CATV  bid  for  the  San  Carlos  area  (which  was  submitted  in  August   19b  n. 

(  h  )  The  second  allegation  regarding  CATV  interests  concerned  a  KROIS-T"* 
program  on  the  opening  of  a  new  library  in  South  San  Francisco  Mr.  Kihn 
said  that  he  had  been  instructed  to  give  the  mayor  prominence  in  thefilm,  al- 
legedly because  the  licensee's  parent  was  "courting"  the  city  for  a  CATV  fran- 
chise The  licensee  responded  that  the  library  dedication  was  filmed  at  the  request 
of  the  library  director  and  that  no  mention  was  made  by  management  to  em- 
Dlovees  regarding  a  connection  between  the  coverage  and  the  CAT\   interest. 

(c)  Mr  Kihn's  third  allegation  concerned  the  1966  filming  of  a  documentary 
program  in  the  Vallejo,  California,  area.  The  writer  assigned  to  the  Project 
allegedlv  did  not  favor  a  program  about  this  area  and  told  the  KKU.N-1V 
management  that  in  fact  there  was  a  scandal  which  could  be  exposed  m  the  area 
The  writer  was  then  allegedlv  told  by  the  general  manager  (now  president) 
of  the  licensee-  "[L]ook,  there's  a  reason  for  [the  documentary],  and  the 
reason  is  that  we  want  that  cable  franchise."  The  licensee's  response,  written 
bv  the  alleged  author  of  the  quotation,  stated  that  the  general  manager  did 
mention  to  the  writer  that  he  had  been  in  Vallejo  for  exploratory  talks  about 
CATV  and  that  a  CATV  interest  might  develop,  but  that  the  writer  was  not 
instructed  to  produce  the  documentary  because  of  the  CATV  interest.  The 
licensee  also  pointed  out  that  the  CATV  interest  in  Vallejo  was  dropped  prior 
to  completion  of  the  documentary,  and  that  the  Chronicle  Publishing  Company 
never  applied  for  a  CATV  franchise  there.  According  to  the  licensee,  the  docu- 
mentary dealt  with  towns  in  the  area  other  than  Vallejo  (which  occupied  38% 
of  the  program  time). 

5  Mr  Kihn  later  sent  another  letter  dated  December  22,  1968,  which  did 
not  make  reference  to  the  licensee's  December  12  response  to  the  September 
196S  letter,  a  copy  of  which  had  been  sent  to  him.  He  termed  this  third  letter 
a  supplement  to  this  original  complaint,  and  stated  that  it  would  give  a  larger 
picture  of  ".  .  .  KRON-TV  policies  and  practices  of  news  management  in  behalf 
of  the  licensee's  own  corporate  interests  and  news  preferences." 

6  Mr  Kihn  further  alleged  that  in  preparing  a  1965  news  item  on  Synanon, 
an  organization  of  former  drug  addicts,  the  former  KRON-TV  news  director 
stated  that.  [W]e  don't  want  to  give  these  people  any  credence  .  .  ."  The  licensee 
responded  that  it  devoted  more  than  30  minutes  in  14  separate  news  programs 
to  Synanon  in  the  18  month  period  prior  to  the  alleged  remark.  In  addition, 
the  station  presented,  in  1963,  a  one  hour  documentary  on  drug  addiction,  includ- 
ing the  appearances  of  three  Synanon  directors.  Also  broadcast  was  an  one  hour 
documentary,  in  1967,  devoted  entirely  to  the  work  of  Synanon.  Attached  to 
the  licensee's  response  was  a  letter  from  Synanon  dated  February  17,  1969, 
commending  the  station  with  respect  to  its  publicity  of  the  organization. 

7.  Mr.  Kihn  alleged  that  during  August.  1966,  a  documentary  writer  was 
ordered  by  the  KRON-TV  station  manager  to  delete  certain  comments  critical 
of  advertising,  because  "[0]nly  the  cookoo  fouls  its  own  nest."  The  licensee 
responded  that  the  unidentified  documentary  was  probably  a  one  hour  program 
on  venereal  disease,  and  that  the  writer  was  told  to  delete  certain  material 
showing  several  magazines  ".  .  .  including  their  names,  centerfolds,  spreads  and 
with  material,"  which  accentuated  sex  and  sex  symbols  to  "sell"  youth.  The 
licensee  also  stated  that  it  deleted  the  material  upon  the  advice  of  two  attorneys 
who  advised  that  the  showing  presented  copyright  and  obscenity  problems.  The 
licensee  stated  that  certain  detrimental  references  to  television  advertising  as 
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using  sex  as  an  inducement  for  the  sale  of  products  were  not  deleted.  The  licensee's 
president,  to  whom  the  quotation  was  attributed,  did  not  deny  making  the 
comment  quoted  above. 

8.  Mr.  Kihn  further  complained  that  KRON-TV  refused  to  carry  political 
advertisements  for  subscription  television  (STV)  in  the  months  prior  to  a  vote 
on  this  issue,  and  that  in  previous  years  the  station  had  editorialized  against  STV. 
He  also  reiterated  his  charge  that  the  licensee  had  presented  a  documentary 
on  Vallejo  to  further  its  CATV  interest.  The  CATV  interest  was  desired  because, 
as  he  quoted  the  KRON-TV  general  manager,  "[I]t  isn't  now,  but  do  you  realize 
that  all  you  have  to  do  with  that  community  antenna  system  is  to  stick  a  projector 
or  a  camera  at  the  other  end  of  it  and  you've  got  pay-TV."  The  licensee  acknowl- 
edged that  it  did  not  carry  the  STV  political  advertisements  during  the  period 
prior  to  the  1965  election  on  the  issue,  because  it  had  adopted  the  policy  of  not 
accepting  commercials  for  any  of  the  controversial  issues  to  be  voted  upon. 
The  licensee  denied  that  it  had  editorialized  against  STV.  As  to  the  motive  for 
the  broadcast  of  the  documentary  on  Vallejo,  the  licensee  reiterated  its  assertion 
that  the  program  was  unconnected  with  the  business  interests  of  its  corporate 
parent.  In  addition,  the  licensee  submitted  letters  from  the  City  Manager  of 
Vallejo  and  the  present  Mayor,  to  the  effect  that  the  telecast  was  the  result  of  a 
luncheon  organized  by  the  station  for  representatives  of  the  North  Bay  Cities 
to  discuss  with  the  station  how  it  could  be  of  greater  service  to  the  area.  At 
the  luncheon,  the  City  Manager  pointed  out  to  the  licensee's  general  manager 
the  value  of  a  documentary  about  Vallejo.  The  City  Manager,  in  his  letter, 
stated  his  belief  that  the  luncheon  was  held  after  the  licensee's  parent  had 
abandoned  interest  in  the  city's  proposed  CATV  franchise.  The  Mayor  stated 
that  at  no  time  did  the  general  manager  express  to  her  an  interest  in  CATV. 
The  licensee  also  submitted  a  copy  of  the  original  letter  from  the  Vallejo  City 
Manager  requesting  that  the  station  do  the  documentary.  The  licensee's  presi- 
dent reasserted  his  denial  that  the  writer  was  told  that  the  program  was  to  be 
done  because  of  the  CATV  interest. 

0.  Addressing  himself  again  to  the  charge  that  KRON-TV  was  used  to  further 
the  CATV  interests  of  the  Chronicle  Publishing  Company.  Mr.  Kihn  alleged  that 
the  writer  of  a  documentary  about  Eureka,  California,  iii  196S,  wanted  to  include 
in  the  film  the  point  that  Eureka  was  forcing  small  suburbs  to  consolidate  by 
threatening  to  cut  off  their  sewer  services.  The  KRON-TV  program  director  com- 
mented, "[W]e  don't  want  to  stir  up  the  City  Council.  Some  day  we  might  be 
going  up  there  to  get  a  CATV  franchise."  The  licensee  responded  with  a  state- 
ment by  the  writer  to  whom  the  statement  was  made  that  the  comment  was 
"made  in  jest.  This  was  obvious  to  me  at  the  time,  and  I  may  in  talking  to  Al 
[Kihn],  have  failed  to  make  the  capricious  nature  of  the  statement  obvious  to 
him."  The  licensee  commented  that  the  documentary  did  contain  the  unfavorable 
references  to  Eureka,  and  that  no  one  connected  with  the  Chronicle  Publishing 
Company  or  its  subsidiaries  had  ever  applied  for  a  CATV  franchise  in  Eureka. 

10.  Mr.  Kihn  stated  that  on  February  2,  1968,  there  was  a  newspaper  strike 
meeting  in  San  Francisco,  and  that  a  station  reporter  told  his  cameraman  that 
".  .  .  .  he  had  received  instructions  to  be  circumspect  in  filming  the  various 
speeches  to  be  made  at  this  meeting."  He  also  alleged  that  KRON-TV  provided 
only  "token"  coverage  of  the  event.  The  KRON-TV  news  director  stated  that  he 
had  never  issued  any  such  instructions.  The  licensee  responded  to  the  charge  of 
token  coverage  by  pointing  out  that  the  meeting  took  place  on  February  1  and 
that  the  station  carried  a  sound  on  film  statement  on  6  :00  p.m.  news  that  clay  in 
which  he  president  of  the  San  Francisco  Labor  Council  asserted  the  position  of 
the  Council.  This  statement  was  included  as  an  exhibit  to  the  licensee's  response, 
and  contained  a  statement  wherein  the  Council  called  for  a  government  investi- 
gation of  the  antitrust  aspects  of  the  San  Francisco  newspaper  situation. 

11.  Mr.  Kihn  furnished  the  Commission  with  two  KRON-TV  memoranda  :  One 
dated  October  29,  1964,  from  the  licensee's  general  manager  (now  president)  to 
the  news  director  and  the  station  manager,  and  one  dated  April  6.  1967  from  the 
news  director,  apparently  to  his  staff.  These  memoranda  are  summarized  as 
follows : 

(a)  All  stories  relating  to  the  public  relations  image  of  any  radio  or  television 
station  or  its  parent  company  or  the  networks,  and  stories  relating  to  the  indi- 
vidual acts  of  officers,  directors  or  employees  of  those  organizations  are  to  be 
brought  to  the  attention  of  the  general  manager  or  station  manager  before  broad- 
cast. This  restriction  does  not  apply  to  individuals  or  corporations,  engaged  in 
publishing,  except  for  the  Chronicle  Publishing  Company. 

(b)  Any  news  story  relating  to  broadcast  industry  labor  problems  or  to  local 
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newspaper  labor  problems  is  to  be  cleared  with  the  news  director  before  broad- 
cast. If  the  news  director,  program  manager  or  production  manager  cannot  be 
contacted,  the  story  is  not  to  be  run. 

12.  The  licensee  explained  the  memoranda  as  follows : 

(a)  In  October,  1964,  the  station  broadcast  an  inaccurate  and  one-sided  news 
report  of  a  strike  against  ABC.  Because  of  the  general  manager's  feeling  that 
broadcast  employees  as  a  group  seem  to  have  an  emotional  reaction  to  their  own 
industry,  he  issued  the  memorandum  so  that  a  representative  of  management 
could  review  all  news  stories  concerning  the  broadcast  industry  "to  insure  their 
accuracy  and  objectivity."  Management  did  not  want  disgruntled  employees 
placing  false  or  inaccurate  stories  on  the  air  because  of  personal  bias.  Also, 
management  wanted  to  check  the  accuracy  of  any  story  adverse  to  the  Chronicle 
since  the  broadcast  on  KRON-TV  would  allegedly  lend  a  special  air  of  credence 
to  the  news  item.  The  memorandum  was  also  intended  to  prevent  employees  from 
airing  laudatory  stories  with  the  intent  of  gaining  favor  thereby. 

(6)  The  second  memorandum  was  prepared  because  most  of  the  news  employ- 
ees were  unionized  and  it  was  felt  that  news  about  specific  strikes  might  not  be 
presented  fairly  and  impartially  by  some  of  them,  where  there  is  not  management 
supervision.  This  memorandum  was  specifically  triggered  by  the  March  29.  1967, 
strike  against  the  networks  and  their  owned  and  operated  stations.  As  to  the 
second  memorandum,  the  licensee  reiterated  its  earlier  statements  of  objectivity 
concerning  strikes,  and  submitted  as  further  evidence  of  its  objectivity  in  matters 
concerning  the  Chronicle  Publishing  Company  the  transcript  of  a  September  1967 
news  broadcast  wherein  a  director  of  the  Bay  Area  Rapid  Transit  District  called 
for  a  libel  suit  against  the  Chronicle.  In  sum,  the  licensee  asserted  that  the 
memoranda  ".  .  .  do  no  more  than  insure  that  there  will  be  adequate  licensee 
control  of  news  in  specific  sensitive  areas." 

13.  On  September  20.  1968.  the  Commission  received  a  letter  from  Mr.  Jeff 
Berner  asserting  that  he  had  been  suspended  from  his  position  of  columnist 
with  the  Chronicle  because  of  an  article  he  had  written  criticizing  violence  on  tele- 
vision. Mr.  Berner  further  complained  that  an  article  written  by  Charles  McCabe 
i  another  Chronicle  columnist)  had  been  censored  because  the  article  urged 
"citizens  to  contact  the  FCC  about  violence  on  television."  Finally  Mr.  Berner 
claims  "[I]t  is  part  of  the  folklore  around  the  newspaper  that  Mr.  Thieriot  [the 
Chronicle  owner]  does  not  like  any  criticism  of  the  TV  medium,  as  his  principle 
revenues  derive  from  that  source."  The  licensee  responded  in  a  letter  of  October  2, 
1968,  maintaining  that  "[Tlhere  is  simply  nothing  to  this  charge." 

14.  These  allegations  and  the  licensee's  responses  leave  substantial  unresolved 
fact  questions  with  respect  to  the  issue  of  whether  the  licensee  has  attempted  to 
slant  news  and  public  affairs  programs  to  serve  its  business  interests.  It  should 
be  emphasized  to  the  parties  that  this  issue  has  been  designated  not  to  institute  a 
generalized  examination  of  the  station's  programs  to  determine  whether  they  are 
"unfair"  but  because  of  the  presence  of  outside  business  interests  and  specific 
allegations  that  the  preparation  of  programs  has  been  deliberately  made  com- 
patible with  those  interests.  See.  Letter  to  National  Broadcasting  Company 
regarding  Chet  Huntley  Broadcast.  14  FCC  2d  713 :  Letter  to  Networks  regarding 
Democratic  National  Convention.  16  FCC  2d  650.  For  this  reason,  we  have  omitted 
certain  allegations  by  Mr.  Kihn  that  appear  to  raise  only  questions  of  licensee 
news  judgment. 

15.  It  is  FURTHER  ORDERED.  That  the  times  within  which  to  file  a  petition 
for  reconsideration  under  section  1.111  of  the  Rules  and  to  file  a  motion  addressed 
to  the  issues  under  section  1.220  are  enlarged  to  20  days  from  the  release  of  this 
order. 

Ben  F.  Waple,  Secretary. 

(See  attached  Dissenting  Statement  of  Commissioner  Robert  E.  Lee.) 
Dissenting  Statement  of  Commissioner  Robert  E.  Lee 

For  the  pertinent  reasons  stated  in  my  dissent  to  the  specification  order  for 
Stations  WCCO  and  WCCO-TV,  I  also  dissent  to  the  KRON  specification  order. 

Mr.  Kihn.  I  hope  the  member.-  of  the  subcommittee  will  have  an 
opportunity  to  study  these  documents  because  I  think  they  tell  the 
story  of  the  problem's  of  television  stations  owned  by  newspapers  and 
in  this  case  1  >y  a  monopoly  newspaper. 

Senator  Hart.  I  hope  that  the  members  of  the  subcommittee  will 
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take  the  opportunity  to  study  those  financial  reports  that  were  filed 
on  a  confidential  basis  by  the  newspapers  with  joint  agreements. 

Mr.  Kiiin.  My  complaints  to  the  Commission  are  summarized  in  the 
16-page  specification  order : 

I  said  that  in  September  1965,  when  the  other  San  Francisco  radio 
and  television  stations  were  reporting  the  impending  merger  of  the 
Chronicle  and  the  Examiner,  KRON's  news  department  was  not  al- 
lowed to  mention  it  until  management  gave  clearance.  This  meant  that 
while  reporters  and  cameramen  from  other  news  organizations  were 
coming  to  the  Chronicle  Building  to  make  their  reports,  KRON's  own 
news  staff  was  compelled  to  sit  downstairs  in  the  KRON  newsroom 
and  do  nothing.  If  I  could  begin  to  describe  to  you  the  effect  this  had 
on  the  morale  and  self-respect  of  the  KRON  news  staff,  I  could  com- 
municate the  depth  of  feeling  that  moved  me  to  write  to  the  Commis- 
sion and  to  give  up  my  job  at  KRON. 

I  said  also  that  in  February  1066,  in  reaction  to  the  possibility  of  a 
Newspaper  Guild  strike  attending  contract  negotiations  between  the 
Guild  and  the  Chronicle,  KRON-TV  suspended  all  its  videotaping 
operations,  eliminated  all  t  apings  of  its  public  affairs  programs,  and 
cut  the  newsfilm  content  of  its  news  programs  in  half.  The  news  staff 
was  told  this  was  part  of  "a  concept  of  new  programing  techniques." 

I  said  also  that  in  May  of  1066,  when  KGO-TV  San  Francisco  was 
struck,  KRON-TV  did  not  report  the  story,  although  KGO  did,  and 
the  comment  of  KRON's  news  director,  when  he  was  begged  by  the 
news  staff  for  permission  to  report  the  story  was,  "I  am  not  protected 
by  any  union  and  I  am  not  prepared  to  sacrifice  my  job  to  cover  this 
story.'"  I  heard  that  statement  made  and  as  one  of  our  news  writers 
fumed  about  this,  the  assistant  news  director  told  him,  "One  thing  you 
will  learn  is  that  you  must  not  let  yourself  get  an  ulcer  over  these 
things.  You  will  get  used  to  them.'' 

I  said  also  that  in  certain  instances  KRON  had  managed  its  news 
and  documentary  programs  to  further  the  interest  of  Chronicle  Pub- 
lishing Co.  in  obtaining  CATV  franchises  in  the  San  Francisco  area. 

My  other  complaints  and  comments  are  set  forth  in  my  two  letters 
to  the  Commission. 

I  wrote  to  the  Commission  of  my  own  accord.  Nobody  urged  me  to 
write.  No  one  prompted  me.  I  am  in  the  employ  of  no  person  in 
advancing  my  objections.  I  am  receiving  no  compensation  or  promise 
of  future  compensation  for  my  efforts  in  this  regard.  I  am  speaking 
because  I  have  to  speak. 

I  might  add  that  in  speaking  here  I  do  not  wish  my  testimony  to  be 
taken  as  an  attempt  on  my  part  to  seek  any  prejudgment  on  the  KRON 
license  renewal  hearing  which  is  a  matter  pending  before  a  regulatory 
agency,  and  I  would  let  the  record  of  that  hearing  speak  for  itself. 

As  you  might  imagine,  the  decision  to  speak  was  a  difficult  one  for 
me  to  make.  No  one  employed  in  broadcasting  imagines  for  a  minute 
that  he  can  speak  out  on  such  matters  with  impunity.  The  industry  has 
a  history  of  dealing  with  those  that  do. 

Let  me  give  you  an  illustration  or  two  in  my  particular  case: 

On  March  27,  1060,  I  made  a  complaint  to  the  police  department 
of  Mill  Valley,  Calif.,  where  I  live.  I  have  a  copy  of  the  police  report 
of  that  complaint  and  would  like  to  include  it  in  the  record. 

Senator  Hart.  It  will  be  received. 

(The  document  referred  to  follows :) 
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Kihn  Complaint  to  Mill  Valley  Police 


MILL  VALLEY 

POLICE  DEPARTMENT 
COMPLAINT    REPORT 


1    SrCTION    VIOLATED 


SUSPICIOUS    CIRCUMSTANCES 


VICTIM    (OH     riRMi    NAME 

Albert  Carl  Kihn 


AOonc9s 


115  Oakdale  Ave.,  Mill  Valley 


PHONE 

388-7582 


(•tPD"  tO     BY 

Victim;  Albert  Carl  Kihn 


»OQ»[9B 


©AV,    DATE   ANO   TIM|    NtPORriD 


IICCIVCD    BY 


o  r  •    v  l  a    AiniQMD 


Thur.  March  27th,  1969  &  7:45AM   Sgt.  Cas-ellani    Sgt.  Castellani 


In  Person 


On  March  27th,  1969  at  7:45AM,  Victim  came  into  Mill  Valley  Police  Depart- 
ment to  report  that  he  believed  he  was  being  followed.   He  stated  he  ob- 
served a  light  green  vehicle  with  two  antennas,  California  plate  #XTD-585, 
had  been  following  him  from  the  area  of  Blithedale  canyon  to  the  Panoramic 
Highway  tc  Muir  Eeach  and  then  back  again  to  Mill  Valley. 

During  period  of  travel.  Complainant  noticed  the  driver  talking  into  what 
appeared  to  be  a  radio. 

Only  description  of  driver  is  that  he  was  well  dressed  in  a  suit. 

It  should  be  noted  that  the  Investigating  firm  of  Neilson  and  Green  may, 
possibly,  have  been  the  person  following  Kihn.- 

Registration  information  will  be  sent  in  regards  the  license  number. 


J^L 


ETA* 


APPROVED    BT 


COPICS   TO 


hn  D.    Castellani,    Sergeant 


caic  NLxaia 


►  i^', 
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Mr.  Kihn.  Early  that  morning  of  March  27 — just  seven  days  after 
the  Federal  Communications  Commission  had  designated  KRON's 
license  for  hearing — I  went  for  a  drive.  While  I  was  still  in  Mill 
Valley  I  noticed  a  car  behind  me.  It  seemed  to  be  following  me.  The 
man  m  the  car  appeared  to  be  talking  into  a  radio  microphone.  As 
I  drove,  I  drove  out  of  Mill  Valley  and  up  over  the  mountain  road 
to  the  coast — this  road,  by  the  way,  is  a  very  lonely  one.  It  is  a  high 
road  through  very  rugged  country  and  at  that  time  of  the  morning 
there  was  nobody  else  on  the  road.  It  was  my  car  and  the  one  behind 
me.  I  stopped  on  a  bluff  above  the  town  of  Stinson  Beach,  and  the  car 
behind  me  passed  by.  But  I  had  noticed  another  car  behind  me,  and 
as  I  drove  on  this  car  remained  behind  me,  and  its  driver  too,  was 
talking  occasionally  into  a  microphone.  "When  I  stopped  again  along 
the  coast  road,  this  car  went  past  me  and  the  first  car  stopped  on  a 
turnout  about  50  yards  behind  me.  I  could  hear  its  tires  in  the  gravel 
as  it  stopped,  and  could  see  its  windshield  and  two  antennas  project- 
ing above  the  bushes.  I  walked  a  little  distance  from  my  car  and  sat 
on  some  rocks,  pretending  to  be  enjoying  the  scenery.  What  I  was 
really  wondering  was  which  way  I  would  run  if  two  men  came  down 
the  hill  behind  me.  I  pictured  myself  actually  swimming  out  into  the 
ocean,  not  knowing  which  way  I  was  going  at  this  point.  After  a  few 
minutes,  I  resumed  my  drive,  and  the  car  continued  to  follow. 

Even  by  this  time,  I  was  not  sure  just  why  all  this  was  happening 
and  I  was  frightened.  It  is  hard  to  communicate  the  feeling,  for  me 
even  to  formulate  the  feeling  that  I  had  at  this  time  but  it  is  not  one 
that  I  would  want  to  live  with  for  too  long. 

As  I  drove,  it  occurred  to  me  why  someone  might  have  me  followed. 
I  drove  back  to  Mill  Valley.  At  an  intersection  just  before  descend- 
ing into  town  I  noticed  the  second  car  parked  down  the  road,  waiting 
to  see  which  way  I  would  go.  I  drove  directly  to  the  Mill  Valley  Police 
Department  and  reported  the  incident,  giving  the  license  numbers  of 
the  two  cars. 

A  few  days  later  I  discovered  that  my  ex-wife  had  been  approached 
by  a  man  representing  himself  as  a  bonding  agent  for  a  film  company 
that  was  considering  employing  me.  Some  of  the  questions  this  man 
.asked  my  ex-wife  are  the  following : 

Did  I  belong  to  any  group  trying  to  get  channel  4's  license  ? 

Could  I  be  in  any  conspiracy  to  get  the  license  ? 

Did  I  belong  to  any  organizations  espousing  the  overthrow  of  the 
establishment  ? 

Did  I  know  Charles  Cline  Moore  or  Blanche  Streeter?  (Mr.  Moore 
is  my  attorney,  retained  by  me  on  April  1,  this  year,  to  assist  me  in 
the  KRON  hearing.  He  is  also  attorney  for  Mrs.  Blanche  Streeter, 
and  is  representing  her  in  a  civil  antitrust  action  against  the  Chron- 
icle and  Examiner.) 

Shortly  thereafter  I  learned  that  my  present  wife's  ex-husband  had 
been  similarly  interviewed.  Again  the  investigator  represented  him- 
self as  being  the  agent  of  a  bonding  company.  He  asked  these  ques- 
tions : 

Is  Mr.  Kihn  a  hippie  ? 

What  about  his  moral  character  ? 

Where  was  he  staying  after  his  separation  from  his  first  wife  ? 
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What  are  his  political  leanings? 

"What  about  marihuana  ? 

Since  that  time  our  next-door  neighbors  have  advised  me  that  a 
car  with  a  man  in  it  had  been  parked  outside  my  house  in  Mill  Valley 
every  day  for  2  weeks  until  they  indicated  that  they  might  complain  to 
the  police.  The  car  was  parked  where  it  could  keep  surveillance  on  my 
coinings  and  goings  without  my  being  aware  of  it. 

I  have  been  advised  by  one  of  the  officers  of  the  Mill  Valley  Police 
Department  that  investigators  have  been  working  in  my  area  for  6 
to  8  months.  I  have  no  doubt  that  I  am  still  under  surveillance. 

Another  cause  of  concern  to  me  has  been  the  nature  of  my  leaving 
KROX.  I  left  to  take  a  job  with  a  Los  Angeles  television  station.  After 
I  had  left,  with  no  possibility  of  returning,  I  learned  that  the  Los 
Angeles  job  had  fallen  through  because  of  what  was  described  to 
me  as  ''trouble  in  the  legal  department."  Since  leaving  KRON,  there- 
fore, I  have  been  forced  to  go  into  freelance  photography.  I  had  been 
a  television  news  and  documentary  cameraman  for  almost  9  years  in  San 
Francisco,  and  my  reputation  was  a  good  one.  However,  in  spite  of 
my  efforts,  I  was  unable  to  secure  permanent  employment  with  any 
San  Francisco  station. 

As  I  have  said,  I  feel  that  KROX?s  news  policies  and  practices,  about 
which  I  felt  strongly  enough  to  take  the  risks  of  speaking  out,  are 
intertwined  with  the  Chronicle  Publishing  Co.'s  corporate  policies  and 
generally  flow  from  this  source.  The  term  that  I  kept  coming  back  to 
in  my  years  of  observation  of  KRON's  operations  was  "corporate 
considerations."  The  managed  news  seemed  to  flow  from  an  exclusive 
attention  to  corporate  considerations.  The  priority  was  corporate  con- 
siderations, and  public  service  followed  that. 

I  do  not  think  Congress  should  pass  a  bill  to  institutionalize  those 
corporate  considerations.  I  do  not  think  this  is  the  priority  we  should 
preserve. 

I  am  too  familiar  with  the  anemia  that  follows  such  considerations 
to  believe  we  should  thus  sanctify  them.  I  am  too  familiar  with  the 
despair  of  San  Francisco  newsmen  who  still  bemoan  the  merger  of 
1905  and  feel  that  the  steam  has  gone  out  of  San  Francisco  journalism, 
and  who  refer  to  the  Sunday  Examiner-Chronicle  as  "The  Sunday 
Hermaphrodite,"  and  who  feel  diminished  in  their  profession  as  a 
result  of  the  situation  of  the  press  in  San  Francisco.  Their  feelings 
exactly  mirror  the  feelings  of  those  newsmen  I  knew  at  KRON  who 
felt  such  frustration  and  disappointment  over  the  enthronement  of 
corporate  considerations  in  place  of  journalistic  considerations. 

Just  as  I  would  oppose  a  centralization  of  power  and  control  in 
broadcasting,  so  I  oppose  it  in  publishing.  And  particularly  I  oppose 
it  where  publishing  and  broadcasting  are  already  jointly  controlled. 

As  Peter  F.  Drucker  said  in  his  book,  "The  Future  of  Industrial 
Man :" 

A  coat  of  whitewash  .  .  .  will  not  cure  the  structural  defects  of  the  society  of 
our  times  ...  it  not  only  cannot  give  the  solution;  by  attempting  to  conceal 
the  real  issues  it  also  makes  more  difficult  their  solution. 

These  are  the  words  of  a  very  conservative  management  consultant 
and  a  noted  observer  of  our  society. 

Antitrust  exemption  in  the  matter  before  you  is  a  whitewash.  It 
evaues  tiie  real  issues  in  the  situation  of  the  newspapers  and  the  situa- 
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tion  of  commercial  mass  communications  in  this  country.  It  asks  ex- 
emption from  technological  change,  from  social  responsibility,  and 
accountability.  It  asks  exemption  from  history.  It  asks  that  we  insti- 
tutionalize the  property  right  ( and  the  corporate  considerations)  of 
mass  producers  of  mass  communication  and  that  we  sanction  and  jus- 
tify and  protect  the  manipulations  of  an  Examiner- Chronicle-KKON- 
CATV  complex,  Guaranteeing  them  immunity  under  a  cloak  of  first 
amendment  consideration. 

I  believe  the  first  amendment  and  the  philosophy  implicit  in  it  is 
too  precious  a  testament  of  our  democratic  intent  and  our  democratic 
hope  to  be  used  so  cynically  as  a  shield  for  corporate  welfarism. 

The  Examiner-Chronicle  joint  operating  agreement  has  been  a 
working  example  of  joint  operations  as  envisaged  by  S.  1520.  This 
monopoly  arrangement,  with  its  television  and  CATV  subsidiaries,  not 
only  has  the  power  to  warp  and  diminish  the  quality  of  journalism  in 
San  Francisco,  but  it  has  the  power  and  arrogance  to  hire  investiga- 
tors to  harass  anyone  who  speaks  out  against  it.  What  recourse  will  I 
have,  or  will  any  broadcast  or  newspaper  reporter  have  if  you  gentle- 
men exempt  these  people  from  the  antitrust  laws?  Is  this  the  "'inde- 
pendent press"  they  are  asking  us  to  preserve  ? 

I  do  not  believe  that  antitrust  exemption  is  the  answer  to  the  crisis 
in  the  mass  media  in  our  country  today.  On  the  contrary,  I  believe 
exemption  would  simply  hasten  the  hardening  of  the  arteries  of  cor- 
poratism, which  in  my  opinion,  is  precisely  the  threat  to  freedom  of 
speech  and  freedom  of  information  with  which  we  are  so  concerned. 

I  urge  the  members  of  this  subcommittee  to  avoid  the  trap  of  white- 
wash. I  urge  you  to  dive  deep  in  your  thinking  and  your  consideration 
on  this  bill.  This  bill  would  create  a  hardening  of  the  arteries  of  com- 
munication— with  immunities,  exemptions,  and  guaranteed  profit — 
and  it  would  unconscionably  jeopardize  the  individual's  freedom  of 
information  in  an  increasingly  intricate,  bureaucratized  world. 

That  is  the  end  of  my  statement.  I  will  be  happy  to  answer  any 
questions. 

Senator  Hart.  Mr.  Kihn,  we  are  in  a  building  where  a  great  many 
speeches  are  made  that  were  not  written  by  the  speaker  but  if  you 
wrote  this  one,  then  in  my  book  you  must  be  a  very  effective  news 
commentator  because  this  is  good  and  powerful. 

Mr.  Kihn.  Thank  you,  Senator.  It  is  my  statement. 

Senator  Hart.  I  feel  very  fumbling,  then,  in  responding.  In  the 
specific  illustration,  you  suggest  why  some  of  us,  at  the  risk  of  sound- 
ing like  William  Jennings  Bryan  resurrected,  try  to  make  clear  to 
the  country  what  really  is  involved  in  monopoly  power ;  that  a  society 
like  ours  simply  cannot  afford  it;  that  intense,  cumulative  concentra- 
tion of  economic  power  carries  with  it  dangers  quite  apart  from  eco- 
nomic damage.  The  political  consequences  of  that  kind  of  erosion 
on  our  kind  of  society  is  not  generally  understood,  in  part,  because 
people  like  myself  are  not  able  to  get  the  word  formula  together  that 
hits  somebody  on  the  head  and  persuades  him  that  this  is  true,  that 
we  cannot  afford  it.  Your  stories  are  eloquently  stated.  They  may 
prove  very  helpful. 

Mr.  Kihn.  I  hope  so. 

Senator  Hart.  Mr.  Chumbris  ? 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 
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I  really  have  not  too  many  questions  to  ask.  As  Senator  Dirksen 
stated,  we  have  had  seven  volumes  of  testimony  with  pages  and  pages 
of  colloquy  going  over  this  point.  I  think  that  some  of  the  arguments 
made  this  morning  are  similar  to  those  that  were  made  during  those 
21  days  of  hearings.  And,  as  Senator  Dirksen  has  pointed  out  to  the 
previous  witnesses,  there  seems  to  be  a  problem  and  what  can  you 
suggest  that  will  help  them  out  of  their  predicament  \ 

Now,  of  course,  this  is  not  the  first  time  that  an  exemption  from  the 
antitrust  laws  has  been  asked.  You  realize  that. 

Mr.  Kihn.  I  understand  that,  sir. 

Mr.  Chumbris.  Exemptions  from  the  antitrust  laws  Have  been  en- 
acted for  labor  organizations,  for  agricultural  co-ops,  Webb-Pome- 
rene  for  export  trade.  There  are  exemptions  in  the  Clayton  Act  on 
mergers.  There  are  exemptions  for  resale  price  maintenance.  There 
are  exemptions  for  what  happened  seveal  years  ago  in  professional 
football  and  baseball  and  basketball,  and  which  permitted  the  Na- 
tional Football  League  and  American  Football  League  to  merge. 

Now,  a  lot  of  people  say,  well,  why  would  Congress  go  to  that 
situation  which  really  may  not  affect  too  many  people  specifically  of 
the  200  million  people  in  the  United  States,  but  they  had  a  particular 
problem  and  they  came  to  Congress  and  they  convinced  the  Congress 
that  that  exemption  should  take  place. 

Now,  everybody  does  not  agree  with  these  exemptions  that  Congress 
has  given  over  the  years.  There  are  many  people  who  would  like  to 
take  away  the  exemptions  given  to  labor  organizations.  There  have 
been  bills  pending  for  10  years.  There  are  other  people  who  would 
like  to  take  away  the  exemption  given  on  resale  price  maintenance. 
There  are  probably  others  that  would  like  to  take  away  the  exemption 
we  gave  on  professional  football.  So,  I  do  not  want  you  to  think  that 
Congress  takes  the  question  of  the  exemptions  to  the  antitrust  law 

lightly. 

Mr.  Kihn.  I  do  look  upon  journalism  as  being  in  a  different  cate- 
gory than  professional  football.  I  think  we  are  talking  about  a 
special  area. 

Mr.  Chumbris.  Well,  that  is  right.  You  look  at  it  differently. 

Mr.  Kihn.  Certainly. 

Mr.  Chumbris.  And  a  person  who  objected  to  professional  football 
getting  an  exemption  looked  at  it  differently  and  a  person  who  looked 
at  the  exemption  on  maybe  for  agricultural  co-ops  looked  at  it  differ- 
ently and  the  people  who  did  not  like  the  exemptions  to  labor  unions 
probably  looked  at  it  differently.  But  Congress  is  the  one  that  has 
to  make  that  decision. 

"What  do  you  do  in  the  case  of  Tucson,  Ariz.,  or  Honolulu?  This 
did  not  happen  back  in  the  depression  days  where  the  first  joint  ar- 
rangements were  created  in  1933  when  Albuquerque  and  El  Paso  ini- 
tiated joint  operating  agreements;  in  1940,  I  believe,  in  Tulsa,  Okla., 
in  1941  in  Tucson,  then  on  up  the  years. 

But  the  one  in  Honolulu  occurred  in  the  early  sixties.  Senator  Dirk- 
sen read  into  the  record  and,  Mr.  Chairman,  I  ask  that  the  entire 
colloquy  of  Senator  Dirksen  be  placed  so  it  would  not  be  taken  out  of 
context— as  to  Honolulu  papers.  They  had  5  years — 3  of  the  5  years 
were  substantial  losses  and  2  of  the  5  years  there  was  a  profit  but  the 
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profit  was  created  because  of  tightening  of  the  belt,  and  because  they 
tightened  the  belt,  they  lost  more  subscriptions  and  they  lost  more 
advertising.  So,  they  had  a  problem. 

Now,  someone  has  brought  up  the  situation  in  San  Francisco.  Well, 
this  bill  as  it  is  written,  they  would  have  to  show  that  the  paper  was 
a  failing  newspaper  to  meet  the  provisions  of  the  law.  That  is  some- 
thing that  has  to  be  proven.  So,  the  point  is  there  is  a  problem.  The 
Members  of  Congress  feel  so  strongly  about,  the  problem  that  since 
last  year's  bill  we  have  25  Senators  on  the  bill,  whereas  there  were  only 
15  last  year.  I  do  not  know  how  many  Congressmen  introduced  the 
bill  last  year  but  this  year  over  106  Congressmen  have  introduced  a 
similar  bill.  And  that  is  the  point  that  we  are  trying  to  make,  that  it 
is  the  Congress  itself  that  has  to  determine  whether  this  exemption 
should  or  should  not  be  given.  It  is  going  to  be  done  on  the  record. 

Senator  Hart.  Did  you  want  to  make  any  comments  ? 

Mr.  Kihn.  I  cannot  think  of  further  comments,  Senator.  I  think  I 
have  said  it  in  my  statement. 

Senator  Hart.  Very  effectively.  Thank  you. 

Mr.  Kihn.  Thank  you. 

July  2,  1969. 
Hon.  John  X.  Mitchell, 

Attorney  General  of  the  United  States, 

Department  of  Justice, 

Washington,  D.C. 

Dear  Mr.  Attorney  General  :  In  testimony  before  the  Antitrust  and  Monopoly 
Subcommittee  on  June  12.  1969  in  hearings  on  S.  1520.  The  Newspaper  Preserva- 
tion  Act.  witnesses  testified  that  the  San  Francisco  Chronicle  and  KRON-TV,  the 
Chronicle  owned  television  station  had  hired  private  detectives  to  follow  and 
harass  Mr.  Albert  Kihn  of  Mill  Valley,  California. 

Mr.  Kihn  had  filed  a  letter  of  complaint  with  the  Federal  Communications 
Commission  relating  to  the  program  policies  of  the  station.  It  was  this  complaint 
which  precipitated  the  events  discussed. 

It  would  be  appreciated  if  the  Department  of  Justice  investigate  the  charge 
made  to  determine  whether  it  has  a  basis  in  fact  and  to  determine  whether  any 
applicable  federal  law  was  violated. 

Your  cooperation  in  this  matter  is  appreciated. 
Sincerely, 

Philip  A.  Hart, 
Chairman,  Antitrust  and  Monopoly  Subcommittee. 


„  August  6,  1969. 

Hon.  Philip  A.  Hart, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  :  This  is  in  response  to  your  letter  of  Julv  2,  1969,  in  which  you 
advised  that  during  testimony  before  the  Antitrust  and  Monopoly  Subcommittee 
on  June  12,  1969,  witnesses  testified  that  the  San  Francisco  Chronicle  had  hired 
private  detectives  to  follow  and  harass  Mr.  Albert  Kihn.  This  alleged  harassment 
occurred  after  Mr.  Kihn  had  written  several  letters  to  the  Federal  Communica- 
tions Commission  opposing  the  license  renewal  of  Chronicle  owned  KRON-TV 
and  KRON-FM  in  San  Francisco.  In  light  of  this  testimony,  you  made  the  re- 
quest that  we  investigate  these  charges  and  determine  whether  any  Federal  laws 
were  violated. 

We  are  looking  into  these  charges  to  determine  whether  a  prosecutable  viola- 
tion of  18  U.S.C.  1505  may  have  occurred.  This  section  proscribes  any  endeavor 
whether  corruptly  or  by  threats  or  force  to  influence,  intimidate  or  impede  any 
witness  in  any  proceeding  pending  before  any  department  or  agency  of  the  United 
States  or  in  connection  with  any  inquiry  or  investigation  being  had  by  any  com- 
mittee of  Congress.  You  may  be  assured  the  appropriate  action  is  in  progress. 
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We  appreciate  your  interest  in  this  matter  and  in  due  course  we  shall  advise, 
you  of  its  outcome. 
Sincerely, 

Will  Wilson, 
Assistant  Attorney  General. 

Senator  Hart.  Our  concluding  witness  for  today  is  Mr.  Michael  N. 
Khourie  of  San  Francisco. 

STATEMENT  OF  MICHAEL  N.  KHOURIE,  ATTORNEY, 

SAN  FRANCISCO 

Mr.  Khofkie.  My  name  is  Michael  K  Khourie.  I  am  an  attorney 
from  San  Francisco.  My  appearance  here  results  first  from  my  repre- 
sentation in  a  private  antitrust  action  of  a  former  department  store 
owner  and  substantial  newspaper  advertiser  in  San  Francisco. 

I  would  like  to  mention  here — because  I  have  read  most  of  the  pro- 
ceeding of  prior  hearings,  and  I  have  listened  carefully  this  morning — ■ 
that  the  lack  of  concern  that  is  shown  for  the  advertisers  is  almost 
without  precedent,  in  my  view.  They  are  fundamental  to  this  picture, 
yet  no  study  has  been  given  at  all  to  what  the  effect  on  the  advertisers 
has  been  and  what  the  potential  effect  of  the  passage  of  this  bill  would 
be. 

My  client,  \Yeinsteiirs  Department  Store,  with  seven  branches  in 
San  Francisco,  made  the  decision  to  terminate  a  business  of  some  60 
years'  standing  when  it  was  faced  with  the  prospect  of  doubling  its 
newspaper  advertising  budget  in  order  to  maintain  the  same  advertis- 
ing lineage  in  the  San  Francisco  Examiner  and  Chronicle.  Second, 
my  appearance  here  stems  from  sure  conviction  that  the  antitrust  laws 
and  related  policies  of  the  United  States  are  of  great  and  fundamental 
importance,  not  only  economically,  but  politically  and  socially.  Their 
very  existence  on  the  books  has  been  a  deterrent  to  gigantic  amalga- 
mations of  wealth  and  power  and  to  abuses  which  naturally  result 
from  possession  of  unbridled  power.  Third,  it  is  an  honor  to  be  able  to 
express  one's  views  to  this  committee,  and  I  will  make  every  effort  to 
make  my  presentation  precise,  honest,  and  basic. 

I  firmly  believe  that  S.  1520  will,  if  passed,  have  a  direct  and  dele- 
terious impact  upon  advertisers,  smaller  newspapers  and,  most  im- 
portantly, the  public.  It  will  grant  amnesty  to  past  violators  of  existing 
law  and  in  the  future  will  not  only  eliminate  the  necessity  to  compete 
but  put  a  premium  on  business  failure.  The  terms  of  this  legislation 
make  no  distinction  between  failure  for  bad  management  or  other  simi- 
lar conditions  on  the  one  hand  and  competitive  circumstances  on  the 
other.  The  only  requirement  is  failure,  in  which  case  this  bill  will  save 
the  newspaper  and  in  many  cases  perpetuate  and  reward  mediocrity 
and  incompetence.  It  will  strip  awajT  from  customers  and  competitors 
of  combined  large  newspapers  valuable  existing  rights  to  compensa- 
tion and  relief.  Such  rights  often  involve  a  lifetime  of  work,  effort 
and  devotion  performed  in  reliance  upon  adherence  by  others  to  the 
existing  svstem  of  law-s  and  in  the  confidence  that  if  Aaolence  is  done 
to  that  system  of  laws,  a  remedy  exists  which  is  free  from  special  or 
retroactive  legislation  which  suddenly  abolish  the  remedy. 

I  am  not  advocating  that  it  is  best  to  choose  antitrust  policy  over 
newspaper  independence.  Both  policies  are  essential.  Antitrust,  of 
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course,  has  overriding  economic,  political  and  social  implications  and 
must  thrive.  Newspapers'  policies  and  expressions  must  be  free  from 
governmental  control,  and  I  heartily  agree  that  divergent  editorial 
views  must  not  disappear  in  the  name  of  competition.  But  this  is  not 
the  choice  we  are  put  to,  although  the  large  newspapers  would  have 
us  believe  it. 

The  metropolitan  newspapers  tell  us  that  they  should  be  allowed  to 
combine  to  maintain  the  editorial  independence  of  each  paper.  They 
tell  us,  in  more  specific  terms,  that  unless  they  are  allowed  to  combine, 
one  of  them  will  perish,  leaving  only  a  monopolist.  This  argument 
has  the  ring  of  truth,  but  examination  shows  it  to  be  hollow.  A 
monopolist  in  this  field  is  one  without  competition.  Newspapers  are 
not  without  competition  in  news  gathering,  reporting  or  the  statement 
of  editorial  views  in  any  large  community. 

What  is  the  real  effect  today  of  a  metropolitan  newspaper's  going 
out  of  business?  The  slack  is  taken  up  both  by  other  existing  news- 
papers, television  and  radio.  In  his  testimony  before  this  committee 
concerning  S.  1312  in  1967,  the  president  of  the  San  Francisco  Chroni- 
cle stated  that  suburban  newspapers,  television  and  radio  are  healthy, 
growing  and  competitive  in  attracting  advertising.  Mr.  Theriot  went 
on  to  say  that  advertising  growth  and  circulation  growth  go  hand  in 
hand  and  that  a  reduction  of  them  results  in  reduced  "editorial  line- 
age." The  same  principle,  however,  is  true  for  nonmetropolitan  news- 
papers, television,  and  radio.  As  their  circulation  and  advertising 
mounts,  as  Mr.  Theriot  admits  is  happening,  their  editorial  content 
grows.  The  big  city  newspapers  should  not  receive  exempt  status 
simply  because  they  are  an  older  and  more  traditional  medium.  Popu- 
lation movements  and  technology  have  outdated  many  of  our  past  in- 
stitutions. They  should  not  be  sheltered  by  special  legislation  unless 
they  are  essential  to  the  future.  To  do  so  slows  desirable  and  inevitable 
patterns  of  change. 

Proponents  assert  the  claim  to  special  protection  because  they  are 
losing  circulation  and  advertising  to  other  media.  They  do  not  give 
as  the  justification  for  protection  the  loss  of  advertising  itself  but  that 
such  loss  results  in  harm  to  the  public  because  it  will  not  permit  them 
to  state  their  views  to  the  public.  They  completely  ignore  the  ability 
and  incentive  existing  in  others  on  the  same  and  related  fields  to  inform 
the  public.  Indeed,  suburban  newspapers  are  successful  in  the  bid  for 
advertising  revenue  and  serve  increasingly  as  editorial  voices  compet- 
ing with  the  metropolitan  dailies. 

When  the  special  benefits  of  S.  1520  are  added  to  the  already  great 
power  obviously  possessed  by  large  newspapers  and  when  weighed 
against  the  decisive  power  which  the  newspapers  will  have  over  adver- 
tisers, competitors,  labor  and  the  members  of  the  public,  the  result  is 
really  very  frightening. 

I  respectfully  submit  that  the  maintenance  of  the  historic  inde- 
pendence of  newspapers  as  the  policy  declaration  of  this  bill  misstates 
the  content  of  the  bill.  More  correctly  stated,  the  policy  which  the  bill 
reflects  is  the  preservation  of  existing  newspapers  by  freeing  them  from 
commercial  competition  in  order  that  there  will  be  sufficient  oppor- 
tunity for  the  expression  to  the  public  of  independent  and  divergent 
views.  If  this  is  an  accurate  restatement  of  what  the  bill  actually  seeks, 
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then  I  argue  that  Congress  need  not  go  to  the  extent  of  licensing  the 
destruction  of  competition  to  reach  its  laudable  goal.  The  means  for 
both  independent  and  divergent  views  are  already  with  us,  though 
perhaps  in  forms  less  familiar  than  in  former  years.  These  advancing 
news  media  must  be  given  the  chance  to  grow  and  prosper  in  the  cli- 
mate of  competition.  This  bill  will  siphon  off  dollars  and  incentive  and 
will  preserve  the  old  system  at  the  expense  of  the  new.  I  have  no  fear 
that  divergent  views  would  cease  to  be  expressed  and  effectively 
communicated.  This  fear  has  been  artificially  stimulated  and  fostered 
by  the  proponents. 

I  want  to  briefly  mention  the  justification  of  high  production  costs 
and  the  efficiency  of  combined  operations  which  the  proponents  argue 
in  favor  of  the  bill.  Production  cost  savings  can  be  achieved  by 
combining  production  departments.  Perhaps  the  combining  of  some 
circulation  functions  would  also  be  appropriate  in  certain  situations. 
However,  what  the  proponents  are  really  interested  in  is  the  oppor- 
tunity to  combine  advertising  and  circulation  rates  setting  functions 
in  order  to  enable  them  to  fix  prices.  This  is  what  S.  1520  permits  them 
to  do.  At  that  point  S.  1520  ceases  to  be  a  measure  designed  to  preserve 
editorial  voices  and  becomes  a  pure  exemption  from  the  public  policy 
which  prohibits  price  fixing.  In  that  connection,  I  might  add,  Mr. 
Chairman,  that  I  think  a  distinction  should  be  made  between  the 
combintaion  of  production  facilities  which  would  be  a  cost  saving 
method — I  do  not  see  that  nearly  as  undesirable  a  goal  as  the  combi- 
nation of  the  advertising  rates  which  is  price  fixing  pure  and  simple, 
which  siphons  dollars  off  from  other  newspapers  and  takes,  of  course, 
away  from  the  advertisers. 

Sentaor  Hart.  Drawing  on  your  antitrust  litigation  background, 
am  I  correct  that  under  existing  law,  including  the  Tucson  decision, 
there  is  no  prohibition  against  joint  printing  or  joint  distribution? 

Mr.  Khourie.  I  would  think  that  there  is  no  prohibition.  That  would 
by  my  opinion.  And  I  want  to  say  again  that  is  a  cost-saving  method. 
It  seems  to  me  that  newspapers  who  are  interested  in  survival  should 
look  first  to  their  costs.  If  they  have  an  opportunity  to  save  their  costs 
by  legislation  which  would  remove  all  doubt  as  to  a  violation  in  that 
field,  that  should  be  sought  first,  not  the  blessing  of  price  fixing. 

If  this  bill  is  passed,  there  will  be  no  good  excuse  for  a  city  news- 
paper owner  to  refrain  for  a  moment  from  entering  into  joint  oper- 
ating arrangements.  I  have  searched  my  mind  and  knowledge  for  any 
possible  deterrent  to  that  course  of  conduct  and  find  none.  The  bill 
removes  any  incentive  for  conduct  other  than  the  deliberate  destruc- 
tion of  competition,  the  withholding  of  capital  and  the  diminution 
of  effort,  thus  achieving  the  blessed  status  of  a  failing  newspaper. 
Such  a  status  can  be  easily  achieved  on  the  advice  of  any  recent  law 
graduate  through  simple  corporate  maneuvers.  The  achievement  of 
economic  failure  becomes  then  merely  a  prelude  to  entry  into  the  most 
enchanted  of  all  business  settings — that  of  the  unregulated  monopoly. 
This,  of  course,  is  not  to  accuse  the  proponents  of  this  bill  of  anything 
more  than  a  desire  to  conduct  business  in  the  most  profitable  manner. 
However,  the  antitrust  policy  always  has  placed  the  public  interest 
in  competition,  in  the  path  of  private  desires  for  profits.  The  people 
of  the  United  States  look  to  Congress  to  see  that  laws  are  on  the  books 
to  restrict  business  activity  where  it  collides  with  the  public  interest. 
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I  believe  joint  operating  agreements  will  be  rampant  if  this  bill 
becomes  law.  Thus  far,  it  is  my  understanding  that  there  have  been 
only  22  such  arrangements.  Contrary  to  the  explanation  of  amend- 
ments attached  to  Senator  Dirksen's  amendment,  it  seems  clear  that 
the  antitrust  laws  have  been  an  effective  deterrent  to  a  proliferation  of 
joint  operations.  No  newspapers  who  have  such  arrangements  can 
honestly  claim  that  they  were  unaware  of  the  risks  they  were  taking 
under  the  laws  by  entering  such  agreements.  The  deliberate  destruction 
of  price  competition,  competition  for  customers,  or  competition  in  a 
given  area  are  the  most  elementary  of  antitrust  violations.  Every  law- 
yer and  every  businessman  knows  this.  To  claim  that  newspaper  opera- 
tors have  been  lured  into  a  false  sense  of  security  is  not  correct.  I 
believe  that  in  all  22  cases  the  participants  were  fully  aware  of  the  risks 
involved  but  took  them  as  part  as  business  calculation  or  they  chose  to 
deliberately  flaunt  the  law. 

This  bill,  in  section  5,  will  strip  advertisers  and  competitors  of  prop- 
erty rights  which  they  now  possess.  My  client  decided  to  quit  business 
because  within  a  month  after  the  agreement  between  the  Chronicle  and 
Hearst  was  put  into  effect,  the  advertising  rates  increased  to  such  a 
level  that  for  the  same  amount  of  advertising  dollars  spent  for  the 
same  period  in  the  previous  year,  it  could  buy  from  the  San  Francisco 
papers  less  than  one-half  the  former  space.  Faced  with  the  prospect 
of  this  continuing  monstrous  addition  to  its  operating  expense,  the 
company,  whose  business  was  highly  promotional  and,  therefore,  to- 
tally dependent  upon  advertising,  went  out  of  business  after  some  60 
years.  Competitors  of  the  22  joint  operators  also  have  been  damaged 
by  increased  joint  rates  and  combination  rates  which  absorb  most  of 
the  advertisers'  dollars,  leaving  very  little  for  other  newspapers  whose 
growth  and  prosperity  are  also  in  the  national  interest. 

Although  I  feel  strongly  about  the  entire  bill,  I  register  my  most 
serious  objection  to  section  5,  which  would  do  two  fundamentally  evil 
and  unjustifiable  things  with  congressional  blessing. 

1.  It  would  grant  amnesty  to  men  and  companies  who  knew  what 
the  law  of  the  land  was  but  who  decided  to  risk  violating  it. 

2.  It  strips  citizens  of  their  vested  property  rights  by  denying  them 
a  remedy  for  unlawful  acts.  These  citizens  have  every  right  to  expect 
that  the  conduct  of  affairs  in  our  country  will  be  carried  out  in  a  lawful 
manner. 

The  Constitution  in  all  probability  prohibits  this  kind  of  retroactive 
taking  for  the  benefit  of  a  few.  Under  both  the  due  process  and  im- 
pairment of  contract  clauses,  the  constitutionality  of  the  destruction  of 
these  rights  is  highly  questionable.  I  will  be  happy  to  furnish  a  memo- 
randum on  this  point  if  anyone  is  interested. 

Senator  Hart.  We  would  appreciate  receipt  of  the  memorandum. 
The  staff  will  evaluate  it.  I  am  sure  it  will  be  valuable  and  will  be  made 
a  part  of  the  record  at  the  appropriate  place. 

Mr.  Kiiotjrie.  I  will  do  so. 

(See  p.  146.) 

Mr.  Khourie.  Aside  from  the  constitutionality  of  this  retrospective 
section,  the  fundamental  unfairness  of  the  deprivation  of  rights  on  the 
one  hand  and  the  reward  to  publishers  for  law  violations  on  the  other 
is,  to  me,  a  distortion  of  American  principles  and  manifests  the  darkest 
characteristic  of  special  interest  legislation. 
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As  is  always  true  with  legislation's  giving  economic  preference  to 
powerful  businesses,  the  public  will  be  the  loser.  Simply  asserting  the 
broad  concept  of  freedom  and  independence  of  the  press  cannot  justify 
the  harm  to  our  competitive  system  which  must  follow.  Avoidance  of 
newspaper  monopoly  has  been  the  declared  object  of  this  legislation. 
However,  I  believe  it  is  incontrovertible  that  the  evil  permitted  by  S. 
1520  is  far  greater.  And  I  think  this  is  a  very  important  point.  This 
law  will  forever  preclude  competition  in  any  city  in  which  a  joint 
agreement  is  entered  into.  Perpetual  monopolies  marked  by  character- 
istic mediocrity  will  surely  result.  The  newspapers  existing  today, 
whether  they  deserve  it  or  not,  will  by  easy  combination  have  a  lock 
on  the  big  cities  by  simple  virtue  of  the  fact  that  they  were  here  when 
this  bill  is  passed. 

Competitors  of  such  city  newspapers,  whether  they  be  suburban 
newspapers,  television  or  radio  stations,  would  have  a  much  greater 
chance  of  successful  commercial  competition  against  a  single  entity 
than  against  a  combine  of  two  or  more  newspapers  which  impose  on 
advertisers  the  inevitable  combination  rate  which  requires  multiple- 
paper  advertising.  Under  the  latter  circumstances,  the  competitors' 
chances  of  editorial  growth  are  diminished.  A  combined  two-company 
monopoly  has  twice  the  capacity  for  economic  evil  that  a  one-company 
monopoly  may  enjoy.  It  doubles  the  power  that  must  be  encountered 
and  dealt  with. 

Nor  is  it  realistic  to  reason  that  because  it  is  asserted  that  new  capital 
and  initiative  have  not  appeared  to  replace  failed  newspapers  such  as 
tin  World- Journal-Tribune  in  New  York  City,  legislation  such  as  this 
is  a  necessary  action  to  encourage  new  investment  in  the  metropolitan 
newspaper  markets.  The  reasoning  is  fallacious.  Capital  has  followed 
new  population  trends  and  new  scientific  achievements.  This  is  so  be- 
cause the  public  has  now  opted  for  these  media.  What  the  public  wants, 
it  will  buy;  and  if  the  publications  purchased  by  the  public  express 
editorial  opinion,  the  public  will  read  or  listen.  If  it  is  true  that  capital 
can  be  attracted  to  metropolitan  newspapers  only  if  they  are  granted 
economic  monopoly,  then  the  concept  of  metropolitan  newspapers  as  a 
viable  method  of  communication  ideas  is  in  serious  jeopardy. 

The  passage  of  this  bill  will  be  a  presumptive  indication  that  com- 
petition as  the  fundamental  business  concept  in  this  Nation  has  lost  the 
confidence  of  its  lawmakers.  It  will  mean  that  our  Congress  will  have 
concluded  that  where  a  void  in  a  business  field  is  created  by  reason 
of  bad  management,  population  shifts,  technological  improvements  or 
whatever,  other  persons  in  this  Nation  are  not  ready,  willing  and  able 
to  fill  that  void  to  the  extent  the  public  desires  it.  It  is  no  answer  to 
argue  that  capital  does  not  go  into  metropolitan  newspapers  because 
they  are  expensive  or  because  competition  is  "destructive,"  to  use  the 
words  of  the  publishers.  It  is  more  accurate  and  honest  to  say  rather 
that  metropolitan  newspapers  do  not  attract  new  capital,  if  that  as- 
serted fact  is  true  at  all,  because  there  are  better  investments  in  the 
field  of  communications  in  other  areas  which  offer  effective  editorial 
and  business  opportunities. 

I  would  like  briefly  to  deal  with  the  words  "cutthroat"  or  "destruc- 
tive" competition.  And  it  has  to  do,  with  the  general  assumption  here 
in  the  discussion  of  this  bill  that  two  newspapers  losing  money  side  by 
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side  are  other  than  businesses  who  are  simply  losing  money.  There  are 
all  sorts  of  competition,  Mr.  Chairman.  There  is  collusive  competition. 
There  is  predatory  competition.  And  I  think  at  this  point  that  to  as- 
sume that  because  there  is  a  lack  of  profit  in  a  competitive  situation, 
that  there  is  something  wrong  with  competition  is  way  out  of  whack. 

I  would  like  to  deal  briefly  with  those  words.  Most  American  busi- 
nessmen compete  honestly.  They  engage  neither  in  cutthroat  competi- 
tion nor  in  price  fixing.  They  operate  in  that  broad  middle  area  of 
noncollusive  competition  where  the  charge  made  is  based  essentially 
on  costs  and  will  return  a  reasonable  profit.  When  competitors  engage 
in  cutthroat  competition,  or,  as  they  say,  destructive  competition  as 
happened  in  San  Francisco,  it  necessarily  means  that  one  or  both  of 
them  want  all  of  the  market.  It  is  usually  a  predatory  type  of  competi- 
tion. When  a  businessman  goes  after  the  market  by  means  of  cutthroat 
competition,  his  competitors  have  a  remedy  under  the  antitrust  laws. 
And  I  believe  that  Hearst  had  a  remedy  against  the  Chronicle  under 
the  antitrust  laws,  but  I  believe  he  opted  not  to  take  it  if  the  Chronicle's 
competition  was  destructive  as  both  publishers  have  characterized  it. 

When  two  play  the  game  of  cutthroat  competition,  resulting  in  a 
monopolistic  uniting  of  interest,  then  it  was  really  not  destructive 
competition  in  the  first  place.  The  chances  are  it  was  collusive  competi- 
tion. 

This  bill,  although  it  does  not  mention  metropolitan  newspapers,  is 
beneficial  only  to  them.  They  are,  for  the  most  part,  large  and  estab- 
lished companies  who  are  here  making  a  desperate  stand  against  change 
which  the  passage  of  time  increasingly  brings.  Scripps-Howard, 
Hearst,  and  others  of  their  size  will  be  the  principal  beneficiaries  from 
the  date  of  passage  forward,  and  they  seek  the  further  benefit  of  avoid- 
ance of  liability  for  past  acts  which  were  unlawful  at  the  time  they  were 
perf  ormed.  These  companies  seek  to  protect  themselves  under  the  colors 
of  the  sole  informers  of  the  people.  They  have  flexed  their  powerful 
muscles  and  are  on  the  verge  of  falling  heir  to  unregulated  monopoly — 
a  concept  totally  out  of  keeping  with  the  articulated  principles  upon 
which  this  Nation  is  based.  The  success  of  their  effort  will  leave  little 
doubt  as  to  at  least  some  of  the  sources  of  disillusionment  in  this 
Nation  with  the  duplicity  and  hyprocisy  of  our  processes.  They  should 
not.  succeed  in  this  effort.. 

If  a  bill  such  as  this  one  is  so  far  advanced  that  there  is  no  stopping 
it,  I  urge  that  Senator  Brooke's  amendment  to  section  3(5)  be  adopted. 
That  gives  some  legislative  standards  other  than  mere  failure. 

Taking  a  position  against  the  newspapers  in  San  Francisco  on 
behalf  of  our  client  was  a  decision  which  entailed  considerably  more 
discussion  in  our  firm  than  that  which  has  preceded  other  antitrust 
actions  which  we  have  instituted.  My  decision  to  testify  here  against 
this  bill  was  reached  not  without  considerable  apprehension.  Any 
rational  person  prefers  to  avoid  a  public  stand  against  a  newspaper, 
although  he  is  only  a  private  citizen.  Metropolitan  newspapers  have 
great  power  of  selectivity  and  discretion  in  the  reporting  of  news 
and  the  statement  of  editorial  views.  I  have  not  yet  seen  any  articles 
or  editorials  in  either  of  the  two  San  Francisco  papers  concerning  the 
pendency  of  this  bill,  and  I  have  been  particularly  watchful.  I  doubt 
this  hearing  will  be  mentioned.  I  am  certain,  however,  that  inde- 


139 

pendent  radio  and  television  will  inform  the  public  of  the  pendency 
of  this  important  bill  which  will  repeal  the  antitrust  laws  for  an 
already  powerful  few. 

Thank  you  for  your  attention  to  nry  views. 

That  is  the  end  of  my  statement. 

Senator  Hart.  If  as  you  say  any  rational  person  prefers  to  avoid  a 
public  stand  against  a  newspaper,  although  he  is  only  a  private  citizen, 
it  follows  as  night  does  day  that  anybody  in  public  office  prefers  to 
avoid  a  public  stand  against  newspapers,  too. 

Mr.  Kourie.  That  was  the  other  side  I  did  not  want  to  mention 
but  I  think  that  follows. 

Senator  Hart.  I  think  it  should  be  said. 

You  reminded  us — and  you  went  off  your  text  to  underscore  it — that 
every  businessman  in  this  country  who  uses  newspapers  for  ad- 
vertising purposes  has  a  stake  in  this  bill,  and  to  the  extent  that 
advertising  cost  is  reflected  in  the  end  product,  every  consumer  in  this 
country  has  a  stake  in  this  bill.  The  treble  damage  suits  that  followed 
the  Tucson  case  and  which  would  be  killed  by  this  bill  demonstrate  a 
growing  recognition  of  this  fact.  My  hunch  is  that  it  is  the  treble 
damage  threat  more  than  the  threat  of  the  Department  of  Justice  that 
is  driving  those  newspaper  interests  who  want  this  bill.  Between  the 
two,  I  suspect  that  the  pressure  is  greater  from  the  threat  of  a  treble 
damage  action  than  from  devitalizing  antitrust  enforcement. 

Mr.  Khourie.  I  agree  with  that,  Senator.  I  think  that  it  is  increasing 
with  the  years  because  action  by  the  Department  of  Justice,  Anti- 
trust Division,  and  the  Federal  Trade  Commission,  is  motivated  by 
factors  other  than  are  found  in  the  marketplace,  other  than  the 
businessman,  whether  he  be  competitor  or  customer,  who  feels  the 
impact.  There  obviously  are  many  factors  but  political  motivation 
and  political  considerations  always  have  to  do  with  what  the  Justice 
Department  does  concerning  an  antitrust  violation. 

I  would  like  to  say  this  in  that  connection.  The  Department  of 
Justice  is  not  the  final  arbiter  of  whether  or  not  the  antitrust  laws 
are  violated.  The  courts  are.  The  mere  fact  that  the  Department  of 
Justice  does  not  take  action  against  an  obvious  violation  is  no  indica- 
tion at  all  that  a  violation  does  not  exist  nor  that  it  is  not  an  obvious 
one. 

Senator  Hart.  That  is  something  that  some  of  us  have  been  saying 
for  a  number  of  years  around  here. 

Earlier  you  made  the  point  that  I  was  in  friendly  fashion  trying  to 
make  with  Mr.  Kihn — that  there  are  more  than  economic  factors  which 
are  involved  when  we  talk  about  the  application  of  and  exemptions 
from  antitrust  laws.  I  was  reminded  when  he  was  testifying  about 
how  his  freedom  as  an  individual  was  intruded  upon  as  a  consequence 
of  the  economic  combination  by  which  he  found  himself  trapped.  You 
mentioned  that  there  are  political  consequences  of  our  indifference  to 
the  constant  and  intense  concentration  of  economic  power.  We  tend  to 
measure  it  in  terms  of  dollar  losses,  dollar  cost  to  consumers,  and 
neglect — although  it  does  not  carry  a  dollar  sign — to  identify  the  other 
damages  that  follow  to  individuals  and  the  whole  social  system.  You 
put  it  in  terms  of  the  adoption  of  a  bill  like  this  fueling  the  fire  of  the 
young  people — and  not  all  of  them  young  either — who  think  the  system 
really  does  not  make  much  sense. 
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Here  is  a  segment  of  our  society  which  has  a  basic  constitutional  ex- 
emption available  to  no  other  business  in  the  first  amendment,  enor- 
mous influence  on  all  aspects  of  life  in  any  metropolitan  area  where  it 
is  published.  Now  it  is  proposed  that  we  should  remove  it  from  the 
reach  of  some  of  the  antitrust  restraints.  It  does  not  take  a  cynic  to 
react  to  that  as  something  that  seems  not  to  make  a  great  deal  of  sense. 
You  used  another  phrase.  I  cannot  capture  it,  but  I  am  simply  re- 
spi  aiding  to  3rour  point.  I  feel  it  is  a  good  one. 

Mr.  Khourie.  Well,  I  feel  that  very  strongly,  Senator.  I  feel  that 
no  matter  what  else  we  do,  the  avoidance  of  great  concentrations  of 
power  must  be  achieved  by  Congress.  If  they  are  not  avoided,  we  will 
have  grave  problems.  The  great  power  we  are  encountering  right  here 
dealing  with  this  bill,  although  nobody  can  say  certainly  that  it  will 
do  evil,  has  the  capacity  for  evil  as  history  has  shown.  History  should 
be  our  guide.  Unrestrained  power  would  cause  this  country,  I  believe, 
to  fall  upon  dark  days  because  we  are  human  and  I  think  that  those 
who  possess  power  must  be  checked,  no  matter  who  they  may  be,  and 
I  am  not  attributing  any  necessarily  evil  traits  to  people  who  may 
possess  it.  But  the  very  possession  of  power  is  in  itself  such  a  tempta- 
tion, such  a  weapon,  that  I  think  that  Congress  must  be  cognizant 
of  this  fact  at  all  times. 

I  believe  that  the  underlying  assumption  that  I  hear  from  Mi*. 
Chumbris  and  the  statements  on  his  side  of  the  table  is  that  something 
must  be  done  because  there  is  something  wrong.  They  are  saying  that 
we  have  got  to  maintain  two  separate  editorial  voices  in  every  city. 
Nobody  is  saying  that  television  cannot  make  up  the  gap.  Nobody  is 
saying  that  the  suburban  newspapers  would  not  come  back  in  if  there 
were  a  gap  because  one  of  the  city  newspapers  went  broke.  Nobody 
is  saying  that. 

There  is  just  an  assumption,  unsupported  by  any  facts  or  evidence, 
that  there  is  something  good  about  having  two  separate  metropolitan 
newspapers  as  if  to  say  that  they  are  the  only  ones  who  can  express 
editorial  opinion  in  a  city  or  in  an  area.  They  may  have  been  the  sole 
effective  editorial  and  news  reporting  medium  in  this  country  25 
years  ago,  but  this  is  no  longer  the  case. 

I  think  that  newspapers  were  very  important  20  years  ago,  but  as 
editorial  voices  now  they  have  got  lots  of  competition  and  I  cannot 
accept  as  a  basic  premise  for  the  discussion  of  this  bill  the  simple 
question  how  do  we  save  them,  because  this  is  not  the  issue.  I  do  not 
necessarily  think  they  have  to  be  saved  in  their  present  form  by  special 
legislation. 

Mr.  Chumbris.  It  goes  deeper  than  just  editorial  voices  because  there 
have  been  complaints  in  our  21  days  of  hearings  in  the  90th  Congress 
that  it  was  more  than  just  editorial  voices,  because  if  a  newspaper 
owned  both  the  afternoon  and  the  morning  paper,  it  not  only  might 
control  the  editorial  pages  but  it  might  control  news  that  gets  into  the 
newspapers  just  like  you  concluded  here  that  not  a  word  about  these 
hearings  is  going  to  get  into  the  newspapers  in  California. 

Well,  if  that  is  so  when  you  say  it,  it  ought  to  be  so  in  this  instance, 
too,  that  if  I  own  both  the  morning  paper  and  afternoon  paper  and  I 
did  not  like  John  Doe,  I  would  make  sure  that  John  Doe  would  not 
make  my  front  page  and  John  Doe  may  need  to  make  my  front  page 
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in  order  to  exist  either  in  business  or  his  professional  life  or  his 
political  life.  So,  it  is  deeper  than  just  that. 

If  I  may  carry  on 

Mr.  Khourie.  Mr.  Chumbris — excuse  me. 

Mr.  Chumbris  (continuing).  Carry  on  one  point.  Senator  Fong 
earlier  because  the  mayor  of  Milwaukee  was  pointing  out  the  prob- 
lem in  Milwaukee  where  one  company  owns  the  morning  paper  and 
the  afternoon  paper,  said  to  the  mayor  of  Milwaukee  that  a  joint 
agreement  would  be  helpful.  He  said  we  are  trying  to  prevent  in  these 
22  cities  what  you  are  complaining  about  in  Milwaukee.  In  other  words, 
we  are  trying  to  prevent  this  concentration  of  power  that  you  stated 
over  and  over  again  today  so  that  would  allow  the  afternoon  paper 
to  be  independent  of  the  morning  paper,  and  that  is  what  the  purpose 
of  this  bill  is.  And,  Mr.  Chairman,  let  us  take 

Senator  Hart.  Let  me  comment  right  there.  I  think  Mr.  Khourie 
has  told  us  that  in  his  judgment,  it  is  worse  if  you  have  joint  operation 
than  the  monopoly  operation. 

Mr.  Chumbris.  That  is  his  opinion. 

Senator  Hart.  Yes,  I  know,  but  I  inquire,  is  my  understanding 
correct  ? 

Mr.  Khourie.  Of  course  it  is  worse.  It  is  worse  because  joint  agree- 
ments are  twice  as  powerful  in  excluding  competition,  which  is  the 
best  way  to  get  divergency.  I  think  there  is  no  evidence  as  far  as  joint 
operating  agreements  are  concerned  that  there  has  been  the  resulting 
type  of  divergent  opinion  and  editorial  comments  of  the  type  that  this 
bill  seeks  to  encourage. 

I  would  say  this,  Mr.  Chumbris,  that  there  is  nothing  in  this  bill, 
not  one  thing  in  this  bill  requiring  editorial  divergence.  There  simply 
is  a  forgiveness  from  responsibility  under  the  antitrust  laws.  That  is 
all  there  is.  There  is  no  requirement  whatsoever. 

I  think  what  you  are  saying  is  that  you  hope  that  persons  who  are 
economically  united 

Mr.  Chumbris.  It  is  more  than  a  hope ;  is  it  not  ? 

Mr.  Khourie.  Well,  it  has  not  worked  that  way. 

Mr.  Chumbris.  The  people  from  Nashville,  Tenn.,  came  here  and 
testified  and  they  brought  excerpts  from  their  papers,  both  news  and 
editorial,  over  a  long  period  of  time.  If  I  remember  correctly  both 
papers  came  in.  The  same  thing  was  done  by  the  Tulsa  people.  The 
same  thing  was  done  with  the  papers  in  Tucson  and  they  made  them 
a  part  of  the  record.  I  do  not  know  if  we  actually  printed  all  those  in 
the  record  but 

Senator  Hart.  Mr.  Chumbris'  statement  is  correct.  I  recall  that. 

Mr.  Khourie.  May  I  ask  you  a  question  in  that  respect,  Mr.  Chum- 
bris? I  would  like  very  much  to.  How  do  you  know  it  is  going  to 
continue  ?  You  now  have  the  lash  of  the  antitrust  laws.  The  laws  are 
now  on  the  books  as  to  those  people,  so  to  speak.  They  now  have  the 
antitrust  gun  to  their  head.  So,  they  have  had  to  do  these  things.  But 
once  this  bill  is  passed,  show  me  one  thing  that  is  in  this  bill  that 
requires  these  different  articles.  Can  you  tell  me  with  certainty  that 
in  5  years  Tulsa  or  some  other  metropolitan  area  will  come  in  here 
and  show  you  different  types  of  editorial  articles  and  different  news 
articles  ?  Can  you  ? 
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Mr.  Chumbris.  I  think  Mr.  Cohen  very  well  put  it  during  the  hear- 
ings in  the  past  21  days  when  he  said  there  is  nothing  in  this  bill  that 
will  guarantee  two  separate  voices.  And  I  think  that  everybody  con- 
cedes that  if  you  try  to  do  that,  you  might  run  into  a  constitutional 
objection  under  the  first  amendment. 

Mr.  Khotjrie.  Well,  then,  why  repeal  the  antitrust  laws  ? 

Mr.  Chumbris.  Well,  the  point,  if  we  may  proceed  a  little  further 
on  this  same  point  you  brought  up,  is  that  what  Senator  Fong  was 
telling  the  mayor  is  that  we  are  trying  to  prevent  what  happened  in 
Milwaukee  by  permitting  these  two  separate  newspapers  to  live  under 
this  joint  arrangement.  But  let  me  read  you  what  the  Supreme  Court 
said  in  the  Times-Picayune  case,  which  is  the  one  that  I  think  from 
the  consumers'  point  of  view  and  from  the  advertisers'  point  of  view 
is  of  great  concern. 

At  issue  is  the  legality  under  the  Sherman  Act  of  the  Times-Picayune  Publish- 
ing Co.  contracts  for  the  sale  of  newspapers  classified  and  general  display  adver- 
tising space.  The  company  in  New  Orleans  owns  and  publishes  the  morning  Times- 
Picayune  and  the  evening  States.  Buyers  of  space  for  general  display  and 
classified  advertising  in  its  publications  may  purchase  only  combined  insertions 
appearing  in  both  the  morning  and  evening  papers  and  not  in  either  separately. 

May  I  deviate  for  a  moment.  In  most  of  the  instances  of  the  people 
who  have  appeared  before  us,  they  have  stated  that  under  their  joint 
arrangements,  the  advertisers  have  a  choice  to  buy  it  jointly  or  sepa- 
rately, the  morning  or  afternoon  advertising.  But  in  one  they 
had  to 

Mr.  Khotjrie.  Since  you  departed  for  a  moment,  let  me  meet  your 
departure.  There  is  nothing  in  this  bill  once  the  antitrust  laws  are 
repealed,  which  will  prevent  the  very  arrangement  the  Times-Picayune 
had  from  being  in  effect. 

Mr.  Chumbris.  Except  for  one  thing. 

Mr.  Khourie.  What  ? 

Mr.  Chumbris.  Except  for  one  thing.  In  the  Times-Picayune  case 
they  cannot  conspire  against  each  other  because  the  one  man  owns  both. 
They  cannot  violate  the  antitrust  laws  that  you  would  in  this  situa- 
tion that  we  have  here. 

Mr.  Khourie.  What  is  the  difference  if  you  have  two  people  or  one  ? 

Mr.  Chumbris.  Well,  the  point  I  am  trying  to  bring  out  is  that  under 
this  bill,  if  it  properly  is  interpreted  and  if  it  is  properly  written,  that 
predatory  practices  are  not  immune.  So  if  a  morning  paper  and  after- 
noon paper  joined  together  under  this  law,  and  there  is  a  rate  of  $2 
an  inch  in  the  morning  paper  and  $2.25  an  inch  in  the  afternoon  paper, 
you  can  buy  them  individually.  But  if  you  could  buy  both  of  them 
for  about  $2.50  then  there  is  a  question  of  predatory  practices.  I  asked 
Mr.  Turner  this  question.  He  said  under  those  facts  we  would  have  to 
determine  whether  that  was  a  predatory  practice.  If  you  could  get 
them  both  for  $3.75, 1  would  have  to  look  at  the  record  and  determine 
if  there  are  cost  savings  and  if  there  are  cost  savings,  then  they  would 
not  be  predatory. 

Now,  there  is  where  the  difference  between  what  would  happen  under 
this  bill  and  what  happens  in  a  situation  where  one  man  owns  both 
the  morning  paper  and  the  afternoon  paper.  He  could  do  almost  any- 
thing he  wants  under  this  Supreme  Court  decision.  I  did  not  have 
time  to  read  it  all  but  the  Court  ended  this  way  when  it  said : 
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A  specific  intent  to  destroy  competition  or  to  build  monopoly  is  essential  to 
guilt  of  an  attempt  to  monopolize  in  violation  of  Section  2  of  the  Sherman  Act 
and  such  intent  was  not  established  by  the  record  in  this  case. 

Now,  I  know  that  the  Department  of  Justice  would  like  to  have  this 
case  overridden  but  from  our  point  of  view,  right  now,  you  say  con- 
centration of  the  Times-Picayune  is  concentration.  This  bill  as  Sen- 
ator Fong  stated  earlier,  he  is  trying  to  prevent  that  concentration  of 
both  papers  into  one  as  in  the  Times-Picayune  illustration. 

Now,  maybe  you  do  not  see  it  the  same  way  that  Senator  Fong  sees 
it  or  the  sponsors  of  this  bill,  and  as  I  say  again,  it  is  good  for  you 
to  come  in  and  give  your  points.  That  is  the  only  time  that  this  sub- 
committee and  the  full  committee  and  eventually  the  Congress  itself 
can  determine  if  the  bill  is  well  written  or  if  the  bill  is  going  to  be  able 
to  hold  up  by  you  coming  in  and  giving  your  side  as  you  see  it.  And 
you  have 

Mr.  Khourie.  I  appreciate- 


Mr.  Chumbris.  You  have  good  company.  The  chairman  has  been 
carrying  the  fight  on  for  the  21  days.  This  is  the  22d  day.  And  Jerry 
Cohen  and  Jack  Blum,  the  chief  counsel  and  assistant  counsel,  have 
been  asking  questions  right  along  the  points  that  you  have  been  raising. 
So  this  is  not  a  one-sided  thing.  This  is  not  a  situation  where  something 
is  being  rammed  down  anybody's  throat.  This  is  the  22d  day  of  hear- 
ings. There  have  been  twice  as  many  people  testifying  against  the  bill 
during  the  21  days  of  hearings  than  for  the  bill.  On  this  venture  that 
we  are  starting  in  now,  because  of  the  shortness  of  time,  we  are  having 
maybe  one  or  maybe  two  at  the  most  for  the  bill  and  all  of  the  other 
witnesses  will  probably  be  appearing  against  the  bill.  So,  the  bill  is 
getting  every  opportunity  to  have  its  day  in  court. 

Mr.  Khourie.  Well,  Mr.  Chumbris,  I  do  not  disagree  with  you  there. 
I  would  like  to  say  that  jzoino;  back  to  your  Times-Picayune  situation, 
predatory  practices,  as  you  know,  are  already  outlawed  by  the  Sherman 
Act. 

Mr.  Chumbris.  Yes.  I  know.  We  hear  about  predatory  practices  in 
every  bill  that  comes  before  this  subcommittee. 

Mr.  Khourie.  Well,  predatory  pricing  the  way  you  used  it  is  either 
requiring  the  advertiser  to  take  both  the  evening  and  the  morning 
paper  or  having  joint  rates  which  effectively  force  the  advertiser  to 
take  both  the  morning  and  evening  paper.  I  think  you  stated  in  Mr. 
Turner's  opinon,  the  Justice  Department  might  want  to  look  into  it  as 
a  predatory  practice. 

Now,  predatory  practices,  therefore,  are  already  outlawed  by  the 
Sherman  Act. 

Now,  my  question  would  be  why  do  the  newspapers  want  to  combine 
their  advertising  departments  and  their  advertising  sales  rather  than 
simply  combine  their  publication  facilities  which  would  be  a  tremen- 
dous cost  saving  I  AYhv  is  it  that  they  insist  that  Congress  give  them  the 
weapon  with  which  they  can  engage  m  practices  which  are  very  close 
to  predatory  practices  ?  You  know,  there  things  are  not  drawn  sharply. 
When  you  are  possessed  of  a  lot  of  power  and  a  lot  of  know  how,  you 
can  come  up  to  the  line  of  predatory  practices.  I  was  reading  Chairman 
Dixon's  testimony  about  what  he  thought  a  predatory  practice  was. 
There  is  a  lot  of  difference  of  opinion.  The  mere  statement  of  that  in  the 
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bill  simply  says  that  when  behavior  is  found  to  be  predatory  the  joint 
operating  agreement  will  not  be  immunized  from  the  antitrust  laws. 
But  it  seems  to  me  that  you  are  giving  a  predatory  weapon  in  this  bill 
by  allowing  combination  advertising  rates.  Take  that  out  of  the  bill. 
Let  them  save  money  but  make  them  compete  on  advertising. 

Advertising  is  valuable  to  other  news  reporting  media  than  the  city 
newspapers.  Advertising  is  valuable  and  it  is  in  the  public  interest  of 
this  country  that  advertising  dollars  be  available  to  other  media  who 
are  not  economically  allied  with  city  newspapers.  I  think  you  must 
agree  with  me  on  that  because  that  is  fundamental.  You  cannot  exist 
without  advertising  dollars,  and  when  you  rely  on  the  mere  exception 
of  predatory  practices  from  the  coverage  of  the  bill  to  keep  the  news- 
papers who  have  this  overall  antitrust  exemption  honest,  I  think  it  is 
a  pipedream.  I  say  that  in  all  respect  to  you,  Mr.  Chumbris. 

Mr.  Chumbris.  Yes.  You  asked  a  question,  why  are  they  asking  for 
this  and  the  simple  reason  from  what  is  already  in  the  record  is  that 
joint  operating  arrangement  for  the  printing  alone  is  not  sufficient  and 
if  you  will  recall  the  testimony  of  one  of  the  partners  of  the  World- 
Telegram,  Herald  Telegram  in  New  York,  they  did  not  have  a  joint 
arrangement,  and  the  question  was  asked  of  him,  well,  why  do  you  not 
go  into  a  joint  printing  arrangement,  and  he  said  because  a  joint  print- 
ing arrangement  alone  would  not  help  us.  That  was  his  answer.  It  did 
not  come  from  one  of  the  newspaper  proponents  of  the  bill. 

Mr.  Khourie.  Of  course 

Mr.  Chumbris.  They  were  brought  into  the  hearing  because  of  the 
difficulty  of  the  union"  and  the  fact  that  the  three  partners  were  not 
able  to  maintain  that  new  paper  in  New  York  City. 

Mr.  Khourie.  Do  you  not  think,  Mr.  Chumbris,  that  we  should  give 
some  thought  to  whether  or  not  we  should  assume  that  a  business  that 
is  failing  deserves  to  be  saved?  Businesses  in  the  United  States  fail  all 
the  time.  Why,  let  us  ask  ourselves,  or  I  would  ask  you 

Mr.  Chumbius.  Mr.  Khourie 

Mr.  Khourie.  Let  me  finish. 

Mr.  Chumbris.  You  are  experienced  in  the  antitrust  field.  Was  not 
the  Robinson-Patman  Act  passed  in  1936  to  help  the  small  business- 
man against  the  chain  movement  in  the  United  States?  Was  not  the 
Small  Business  Act  passed  to  help  the  small  businessman?  We  have 
bills  pending  before  us  and  I  am  not  saying  that  they  have  been  suc- 
cessful— where  it  is  to  help  the  below  cost  sales.  There  is  a  bill  pending 
before  we  right  now  on  below  cost,  has  been  pending  since  1958,  to  over- 
ride the  Nashville  Milk  case,  handed  down  by  the  Supreme  Court  in 
1958. 

Mr.  Khourie.  But  Mr.  Chumbris,  you  know  that  all  of  those  bills, 
and  some  of  the  exemptions  you  mentioned  with  respect  to  the  previous 
witness,  were  bills  passed  where  there  was  an  imbalance  of  power,  a 
recognized  imbalance  of  power  as  between  the  beneficiaries  of  the  hill 
and  those  that  the  bill  restricted,  and 

Mr.  Chumbris.  Well,  is  that  not  what- 


Mr.  Khourie.  In  our  country  there  is  no  imbalance  of  power  that 
is  claimed  to  be  the  basis  of  ths  bill.  The  basis  of  this  bill  is  that  you 
want  to  preserve  editorial  divergence. 

Mr.  Chumbris.  But  it  depends  upon  how  you  look  at  it,  Mr.  Khourie. 
There  is  an  imbalance  of  power  between  Mr.  Small's  newspaper  and 


145 

the  Arizona  Star  when  Mr.  Small  dropped  doAvn  to  32  percent  of  the 
advertising  and  solicitation.  It  was  an  imbalance  of  power  when  the 
Honolulu  paper,  one  of  them  was  moving  up  to  68  percent  of  solicita- 
tion and  63  percent  of  advertising  and  the  other  paper  was  spiraling 
on  down  to  37  percent  of  advertising  and  32  percent  of  solicitation. 
Was  that  not  an  imbalance  of  power?  It  is  the  same  proposition, 
whether  you  take  a  newspaper  in  this  town  or  whether  you  take,  all 
the  stores  that  are  operating  in  Washington,  D.C.,  or  in  Cincinnati 
or  Los  Angeles  or  wherever  the  case  may  be. 

Mr.  Khourie.  Mr.  Chumbris,  I  do  not  believe  that  specific  legisla- 
tion should  be  passed,  where  there  is  an  imbalance  of  power  between 
two  competitors,  two  specific  competitors.  Where  there  is  a  general 
pattern  of  imbalance  and  there  is  a  national  goal  to  be  achieved,  I 
think  the  legislation  is  appropriate.  For  example,  we  know  very  well 
that  the  Robinson-Patman  Act  was  passed  as  a  result  of  predatory 
pricing  by  very,  very  large  businesses  in  this  country  to  put  their 
manufacturing  competitors  out  of  business.  Now.  that  is  what  I  call 
an  imbalance  of  power  of  the  type  which  achieves  an  aim  which  is 
national. 

Now,  you  can  say,  well 

Mr.  Chumbris.  That  is  national,  Mr.  Khourie.  We  did  not  pick 
one  specific  newspaper  and  say  we  are  going  to  help  Mr.  Small  in 
Tucson,  Ariz.  The  bill  is  intended  to  help  everybody  in  the  United 
States  who  happens  to  be  in  the  same  position.  Right  now  there  are  22 
cities.  We  may  find  that  in  the  other  66  cities  where  there  are  more 
than  two  newspapers  at  this  time,  they  may  find  themselves  in  ^he 
same  position.  They  may  need  it.  We  may  find  that  some  weeklies  may 
have  to  take  advantage  of  this  bill  at  some  particular  time.  Weeklies 
are  using  joint  printing  facilities  now  but  they  may  find  that  they 
may  have  to  make  use  of  other  joint  facilities. 

Mr.  Khourie.  Mr.  Chumbris,  I  am  convinced  that  the  advertising 
dollar  will  dwindle  as  far  as  other  newspapers  and  other  media  are 
concerned  if  this  bill  is  passed  in  its  present  form  and  there  are  these 
combinations.  I  think  that  the  president  of  a  publishing  corporation 
could  be  sued  by  his  stockholders  if  he  did  not  see  to  it  immediately 
that  he  got  in  a  combined  company  because  that  is  the  only  way  he 
can  combine  and  get  these  rates  going  to  draw  the  advertising  dollar 
right  off  the  market, 

Mr.  Chumbris.  I  do  not  think  there  is  any  easier  way  for  a  new 
newspaper  moving  into  a  town  than  if  under  a  joint  arrangement 
morning  newspaper  A  and  afternoon  newspaper  B  decided  to  raise 
their  rates  so  high  that  they  get  out  of  line.  Then  we  make  it  ready 
for  someone  else  to  move  in. 

Mr.  Khourie.  That  is  what  happened  in  San  Francisco  and  the  ad- 
vertisers have  to  advertise  in  those  papers. 

Mr.  Chumbris.  I  think  that  covers  our  points,  Mr.  Chairman.  He 
has  done  a  good  job  on  presenting  his  point  of  view. 

Mr.  Khourie.  I  feel  it  very  strongly.  Mr.  Chumbris.  I  really  be- 
lieve that  this  legislation  is  the  most  detrimental  legislation  which 
has  come  up  with  respect  to  both  freedom  of  communication  media  in 
this  country  and  with  respect  to  the  antitrust  laws  because  it  is  giv- 
ing very,  very  powerful  people  more  power. 
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Senator  Hart.  Or  put  another  way,  it  does  not  guarantee  separate 
editorial  voices  but  it  guarantees  the  status  quo. 

Mr.  Khoueie.  Permanently.  Once  this  bill  is  passed,  it  will  give  the 
city  newspapers  who  are  fortunate  enough  to  be  in  existence  today  when 
this  bill  is  passed,  a  permanent  lock  on  the  big  cities. 

Senator  Hart.  Thank  you  very  much,  sir. 

Mr.  Khotjrie.  You  are  welcome,  Senator. 

(Mr.  Khourie's  memorandum  follows :) 

Memorandum  Re  Potential  Constitutional  Problems  With  the  Retroactive 
Feature  of  S.  1520 — Due  Process  and  Retroactive  Legislation — The  Doc- 
trine of  Vested  Rights 

i.  introduction 

This  Memorandum  investigates  Congressional  power  to  redefine  the  legal 
effect  of  past  acts  by  retroactively  giving  a  different  legal  characterization  to 
conduct  already  completed.  This  Memorandum  will  show  that  there  are  certain 
areas  in  which  Congress  is  not  empowered  to  rearrange  the  legal  rights  and 
duties  that  have  been  characterized  as  "vested"  by  the  courts.  This  Memorandum 
will  show  that  right  of  action  for  money  damages  arising  from  conduct  in  the 
past  is  a  complete  and  vested  right,  and  it  will  further  be  shown  that  a  presently 
existing  cause  of  action  for  actual  damages  against  newspapers  that  have 
combined  in  restraint  of  trade  contrary  to  our  traditional  common  law  and 
statutory  antitrust  prohibitions  is  now  a  vested  right  of  action  and  cannot  be 
retroactively  destroyed. 

From  the  very  beginning  of  our  country,  our  forefathers  indicated  desire  to 
protect  the  people  from  the  manipulations  of  legislatures  and  to  allow  them  to 
plan  their  private  affairs  by  examination  of  statutes  passed  by  their  representa- 
tives. In  the  Federalists,  No.  44,  James  Madison  warned  against  the  dangers  of  a 
phlegmatic  legislature  and  stressed  the  desirability  of  protecting  the  people  from 
"fluctuating  policy"  of  the  legislature.  (The  Federalists.  No.  44,  at  1279  [Lodge  ed. 
1888]).  See  generally  Hochman,  "The  Supreme  Court  and  the  Constitutionality 
of  Retroactive  Legislation,"  73  Harv.  L.  Rev.  602  (1960).  Although  as  a  general 
proposition  the  Supreme  Court  has  said  that  the  Constitution  neither  prohibits 
nor  requires  retroactivity  (Great  Northern  Ry.  Co.  v.  Sunburst  Oil  rf  Refining  Co., 
287  U.S.  358  (1932)  ;  Linkletter  v.  Walker,  3S1  U.S.  618,  628-29  (1961) ),  the  Court 
has  long  accepted  that  retroactivity  is  a  ground  for  holding  the  statute  void  when 
the  Court  finds  that  a  federal  statute  contravenes  the  due  process  clause  of  the 
Fifth  Amendment.  Thus,  the  question  in  cases  involving  retroactive  legislation  is 
whether  or  not  there  is  a  deprivation  of  property  rights  forbidden  by  the  Fifth 
Amendment. 

ii.  due  process  and  the  doctrine  of  vested  rights 

The  Due  Process  clause  of  the  Fifth  and  Fourteenth  Amendments  limit  the 
power  of  both  Congress  and  State  legislatures  from  interferring  with  a  funda- 
mental right  of  property.  Courts  characterized  these  fundamental,  indestructible 
rights  as  "vested"  rights.  While  people  normally  think  of  real  property  rights  as 
vested  rights,  there  can  be  no  question  that  a  right  of  action  may  be  property  in 
the  same  sense  as  tangible  things  are  property,  and  are  equally  protected  against 
legislative  interference.  (Gibbet  v.  Zimmerman,  290  U.S.  326  (1934)  ;  Graham  v. 
Goodeell,  2S2  U.S.  400  (1930)  ;  Pritehard  v.  Norton,  106  (16  Otto)  U.S.  124,  132 
(1882)  ;  Am.  Jur.  2d,  Const ii utional  Lair.  §424  (1964)  ;  The  Constitution  of  the 
United  States  979,  1147^8  (N.J.  Small  &  L.  S.  Jayson  eds.,  1964). 

Although  some  cases  have  suggested  a  purely  statutory  right  can  be  retro- 
actively removed  (Fearson  v.  Treanor,  272  N.Y.  268,  5  N.E.  2d  815,  dismissed,  301 
U.S.  667  reh  den.,  302  U.S  774  (19?,r,  >.  the  change  in  the  antitrust  law  here  con- 
templated would  divest  rights  which  are  in  the  nature  of  implied  contracts  and 
which  have  common  law  as  well  as  statutory  underpinnings  The  Sherman  Act, 
it  should  be  noted,  l-eiterated  the  existing  common  law  which  declared  contracts 
and  agreements  which  tend  to  create  or  have  for  their  purpose  the  creation  of  a 
monoply,  the  control  of  prices,  or  the  artificial  limitation  on  production  in 
restraint  of  trade  to  be  illegal  and  unenforceable.  (Restatement,  Contracts  §§  514, 
515  (1932)  ;  M.  Handler,  Trade  Regulation  (1960)  ;  Dyer's  case,  Y.  B.  2  Hen.  V, 
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Vol.  5,  pi.  26  (1415)  ;  Apex  Hosiery  Co.  v.  Leader,  310  U.S.  469  (1940),  "The  eom- 
mou  law  doctrines  relating  to  contracts  and  combinations  in  restraint  of  trade 
were  well  understood  long  before  tbe  enactment  of  the  Sherman  Act.  Id.;  Attor- 
ney General  National  Comm.  to  Study  the  Antitrust  Laws  at  11  (1955). 

One  of  the  fundamental  precepts  of  the  Rule  of  Law  is  that  people  should  be 
able  to  conduct  transactions  by  relying  on  the  existing  law  with  assurance  that 
such  reliance  will  be  protected  by  the  courts. 

In  The  Pac.  Mail  Steamship  Co.  v.  Joliffe  (69  U.S.  (2  Wall.)  450  (1865)),  the 
Supreme  Court  applied  this  philosophy  to  a  fact  situation  strikingly  similar  to  the 
one  injured  parties  would  face  if  S.  1520  was  applied  retroactively.  Although  this 
case  was  decided  under  the  Due  Process  Clause  of  the  Fourtenth  Amendment 
and  the  prohibition  against  any  state  legislation's  impairing  the  obligations  of 
contract,  the  Due  Process  Clause  of  the  Fifth  Amendment  encompasses  the  doc- 
trines of  both  of  these  constitutional  provisions  to  provide  an  equal  limitation  on 
the  Federal  legislation's  interferring  with  fundamental  rights  of  contract  and 
property.  The  Court  in  Joliffe  found  that  the  retroactive  application  of  a  state 
statute  violated  the  Due  Process  Clause  of  the  Fourteenth  Amendment  when  the 
statute  attempted  to  destroy  a  right  of  action.  The  facts  involved  a  suit  under  a 
California  statute  that  allowed  a  private  action  for  one  half  pilotage  fees  where 
a  pilot  offers  his  services  to  the  master  of  a  vessel  and  the  master  declined  them. 
During  the  pendency  o  fthe  action,  the  California  legislature  repealed  the  statu- 
tory remedy.  However,  even  though  the  Court  acknowledged  that  the  claim  to 
half  pilotage  fees  was  given  by  statute  (Id.  at  456),  the  Court  found  that  the 
claim  was  still  assertable  as  a  matter  of  constitutional  law. 

The  Court  found  that  liability  based  on  quasi-contract  had  attached  and  could 
not  be  retroactively  destroyed.  The  Court  stated  : 

"The  transaction,  in  the  latter  case,  between  the  pilot  and  the  master  or  owners, 
cannot  be  strictly  termed  a  contract,  but  it  is  a  transaction  to  which  the  law 
attaches  similar  consequences;  it  is  a  quasi  contract.  The  absence  of  assent  on 
the  part  of  the  master  or  owner  of  the  vessel  does  not  change  the  case.  In  that 
large  class  of  transactions  designated  in  the  law  as  implied  contracts,  the  assent 
or  convention,  which  is  an  essential  ingredient  of  an  actual  contract,  is  often 
wanting.  Thus,  if  a  party  obtain  the  money  of  another  by  mistake,  it  is  his  duty 
to  refund  it,  not  from  any  agreement  on  his  part,  but  from  the  general  obliga- 
tion to  do  justice  which  rests  upon  all  persons.  In  such  a  case,  the  party  makes 
no  promise  on  the  subject ;  but  the  law.  "consulting  the  interests  of  morality," 
implies  one ;  and  the  liability  thus  arising  is  said  to  be  a  liability  upon  an  implied 
contract.  The  claims  for  half  pilotage  fees  stands  upon  substantially  similar 
grounds."  (Id.  at  457  [citations  omitted]  [emphasis  added].) 

The  Court  further  stated  that : 

"The  claim  of  the  plaintiff  below  for  half  pilotage  fees,  resting  upon  a  transac- 
tion regarded  by  the  law  as  a  quasi  contract,  there  is  no  just  ground  for  the 
position  that  it  fell  with  the  repeal  of  the  statute  under  which  the  transaction 
was  had.  When  a  right  has  arisen  upon  a  contract,  or  a  transaction  in  the  nature 
of  a  contract,  authorized  by  statute,  and  has  been  so  far  perfected  that  nothing 
remains  to  be  done  by  the  party  asserting  it,  the  repeal  of  the  statute  does 
not  affect  it,  or  an  action  for  its  enforcement.  It  has  become  a  vested  right  which 
stands  independent  of  the  statutes.  And  such  is  the  position  of  the  claim  of  the 
plaintiff  below  in  the  present  action :  the  pilotage  services  had  been  tendered 
by  him ;  his  claim  to  the  compensation  prescribed  by  the  statute  was  then  per- 
fect, and  the  liability  of  the  master  or  owner  of  the  vessel  had  become  fixed. 
(Id.  at  457-58). 

Another  case  almost  directly  in  point  was  Coombes  v.  Getz  (285  U.S.  434 
(1932).  In  Coombes,  the  Supreme  Court  held  that  repeal  of  state  constitutional 
provision  which  had  imposed  personal  liability  on  directors  of  a  corporation 
to  corporate  creditors  for  money  misappropriated  or  embezzled  by  officers  during 
director's  term  could  not  destroy  existing  causes  of  action  because  of  the  im- 
pairment of  contract  clause  (Art.  1,  §  10)  and  the  due  process  clause  (Four- 
teenth Amendment).  The  Court  found  the  right  to  hold  the  directors  personally 
liable  was  in  the  nature  of  contract  of  surety  because  there  was  an  act  on  the 
part  of  the  directors.  "The  right  to  do  business  as  a  corporation,  or  to  be  a  di- 
rector, if  I  [Justice  Sutherland]  may  speak  of  it  as  a  right,  is  not  a  natural 
right.  These  directors  took  office  knowing  the  responsibilities  they  assume  in 
so  doing  and  in  the  eye  of  the  law  did  so  as  freely  and  voluntarily  as  they 


148 

would  have  done  had  they  signed  a  bond  agreeing  to  be  responsible  for  the 
corporate  officers." 

As  noted  in  Cardozo's  dissent,  liability  would  attach  even  if  directors  dis- 
claimed liability  at  the  outset.  Thus,  the  "voluntary"  assumption  is  not  a  key 
factor. 

Newspapers  retaining  illegal  profits  owe  a  duty  in  the  nature  of  an  implied 
or  quasi  contract  to  make  restitution. 

In  just  such  a  case  the  Court  found  where  rights  of  action  under  an  implied 
contract  arose,  legislation  could  not  retroactively  render  such  right  nugatory. 
(Eoshkonong  v.  Burton,  104  U.S.  688  (1882) 

Justice  Harlan  stated  "The  contract  between  the  Town  and  the  holders  of 
its  securities  was  enacted  into  prior  to  those  enactments  [by  the  Wisconsin  legis- 
lature], and  the  rights  of  the  parties  must,  necessarily,  be  determined  by  the 
law  as  it  was  when  the  contract  was  made.  It  is  not  within  the  constitutitonal 
power  of  the  Legislature  to  take  from  the  plaintiff  his  right,  whether  arising  on 
express  or  implied  contract  [arising  from  such  transaction]  .  . .  (emphasis  added ) . 

Furthermore,  the  Court  quoted  with  approval  the  following : 

It  was  said  by  Chancellor  Walworth,  in  Salters  v.  Tobias,  3  Paige,  344,  that: 

"In  England  where  there  is  no  constitutional  limit  to  the  powers  of  Parlia- 
ment, a  declaratory  law  forms  a  new  rule  of  decision  and  is  valid  and  binding 
upon  the  courts,  not  only  as  to  cases  which  may  subsequently  occur  but  also 
as  to  pre-existing  and  vested  rights.  But  even  then  the  courts  will  not  give  it  a 
retrospective  operation,  so  as  to  deprive  a  party  of  a  vested  right,  unless  the 
language  of  the  law  is  so  plain  and  explicit  as  to  render  it  impossible  to  put  any 
other  construction  upon  it.  In  this  country,  where  the  legislative  power  is  limited 
by  written  constitutions  declaratory  laws,  so  far  as  they  operate  upon  vested 
rights,  can  have  no  legal  effect  in  depriving  an  individual  of  his  rights,  or  to 
change  the  rule  of  construction  as  to  a  pre-existing  law."  (Id.  at  678.) 

in.  coxcnTsiox 

Tn  summary,  precedent  clearly  holds  that  rights  of  action  for  actual  damages. 
such  as  the  ones  that  currently  exist  among  advertisers  of  joint  operators,  are 
vested  rights  of  property  and  cannot  be  constitutionally  obliterated  by  congres- 
sional legislations. 

Thus  it  is  strongly  urged  that  S.  1520  not  be  given  a  retroactive  effect  which 
would  quash  pending  actions. 

Senator  Hart.  There  was  reference  made  in  the  testimony  of  Mr. 
Brugmann  to  the  employment  of  private  detectives.  He  put  it,  "In  an 
attempt  to  intimidate,  harass,  and  coerce  two  witnesses  in  a  Federal 
matter,"  involving  an  FCC  proceeding  as  I  recall.  One  of  the  two  in- 
dividuals who  have  been  the  subject  of  the  field  investigation  by  the 
detectives  later  testified — Mr.  Kihn.  He  described  some  of  the  activi- 
ties, none  of  which  strike  me  in  and  of  themselves  as  violative  of  the 
Federal  statute  against  intimidation  of  witnesses.  But  in  view  of  the 
statement  made  by  Mr.  Brugmann,  I  wTould  ask  that  Mr.  Kihn's 
statement  and  that  of  Mr.  Brugmann  be  sent  to  the  Department  of  Jus- 
tice. This  is  not  to  suggest  that  in  my  judgment  there  is  a  violation  of 
that  law,  but  clearly  an  assertion  has  been  made  that  it  has  been  vio- 
lated. I  think  for  the  protection  of  all  Federal  proceedings,  any  asser- 
tion like  that  should  be  pursued  and  determination  made  as  to  wdiether, 
in  fact,  the  law  has  been  violated. 

Finally,  we  have  a  statement  prepared  and  filed  with  the  committee 
by  the  able  Senator  from  Hawaii,  Mr.  Inouye.  Mr.  Tnouye  is  the 
principal  sponsor  of  the  bill  which  we  are  considering  and  his  state- 
ment will  be  printed  in  full  as  though  given  in  full  at  this  point  in 
the  record. 

(Senator  Inouye's  statement  follows:) 
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Statement  of  Senator  Daniel  K.  Inouye 

Mr.  Chairman :  On  March  12,  1969,  together  with  twenty-four  other  Senators, 
I  introduced  S.  1520,  the  proposed  Newspaper  Preservation  Act.  Since  then,  eight 
additional  Senators  have  become  co-sponsors  of  this  important  piece  of  legisla- 
tion, so  that  today  there  are  thirty-three  sponsors  in  the  Senate.  There  are  also 
approximately  one  hundred  sponsors  of  identical  bills  in  the  House  of 
Representatives. 

During  the  90th  Congress,  I  had  co-sponsored,  with  fourteen  Senators.  S.  1312. 
which  was  introduced  by  former  Senator  Carl  Hayden.  S.  1312  was  the  subject 
of  twenty-one  days  of  hearings  by  the  Subcommittee  on  Antitrust  and  Monopoly. 
These  hearings  are  contained  in  seven  volumes  of  testimony  and  exhibits.  At 
the  close  of  hearings,  to  meet  major  criticisms  of  the  original  bill,  Senator 
Hayden  provided  the  Subcommittee  with  an  amended  version  of  the  bill.  The 
Subcommittee  favorably  reported  S.  1312,  as  amended,  to  the  full  Committee  on 
the  Judiciary,  but  it  was  too  late  in  the  session  for  the  full  Committee  to  act. 

S.  1520  is  identical  to  the  bill  reported  favorably  by  the  Subcommittee  on  Anti- 
trust and  Monopoly  last  year.  This  Subcommittee  has  now  scheduled  three 
more  days  of  hearings  on  this  measure  for  June  12,  13,  and  20.  For  these  hearinus 
I  want  now  to  state  the  reasons  thirty-three  Senators  agreed  to  sponsor  this 
bill  and  to  meet  the  remaining  criticism  and  objections. 

I  shall  not  belabor  this  Committee  with  a  history  of  newspaper  economics  in 
the  20th  Century.  As  I  noted  a  moment  ago.  there  are  seven  volumes  of  hearings  of 
last  year  which  cover  the  subject  in  detail.  Suffice  to  say  that  commencing  around 
1909,  a  trend  emerged  which  resulted  in  the  disappearance — through  suspension 
of  publication  or  merger — of  a  great  number  of  metropolitan  newspapers.  Whereas 
in  1909  there  were  689  cities  in  the  United  States  with  two  or  more  newspapers 
competing  commercially  and  editorially,  in  1968.  this  number  had  been  drastically 
reduced  to  some  45  with  commercial  and  editorial  competition,  and  another  22 
where  there  is  only  editorial  and  news  competition. 

Mr.  Chairman,  I  request  that  there  be  included  at  this  point  a  table  which 
graphically  demonstrates  the  decline  in  such  competition.  (This  table  was  in- 
cluded in  the  amicus  curiae  brief  of  the  American  Newspaper  Publishers  Asso- 
ciation submitted  to  the  U.S.  Supreme  Court  in  Citizen  Ptihlishing  Co.  v.  U.S.) 

TRENDS  IN  OWNERSHIP  OF  ENGLISH  LANGUAGE  DAILIES  OF  GENERAL  CIRCULATION  AND  CONTENT  IN  THE  UNITED 

STATES,  1880-1968 

1880      1909-10        1920        1930        1940        1945        1961     v    1968 

Circulation  (thousands) 3,093        22,426    27,791     39,589    41,132    45.955    58,080      61,561 

Total,  dailies 850  2,202      2,042      1,942      1,878      1,744      1.763        1,749 

Total,  daily  cities 389  1,207      1,295      1,402      1.426      1,396      1,461        1.500 
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a.  1  daily  cities. _ 

Percent  of  total 

b.  1  combination  cities 

c.  Joint  operation  cities 

Total,  lines  a  ,b,  c 150  518  743  1.114  1,245  1.279  1.400  1.455 

Percent  of  total 38.6  42.9  57.4  79.4  87.3  91.6  95.8  97.0 

Cities  with  2  or  more  commercially  competing 

dailies 239  689  552  288  181  117  61  45 

1  Each  of  the  150  combinations  consists  of  a  morning  and  an  evening  paper  under  single  ownership  except  for  2  small 
Indiana  cities,  where  a  single  owner  publishes  2  evening  papers,  1  Democratic  and  1  Republican. 

2  Each  of  these  21  joint  operations  consists  of  a  morning  and  an  evening  paper  in  the  same  city.  There  also  is  a  ioint 
operation  between  dailies  in  Franklin  and  Oil  City,  Pa. 

Source:  Figures  from  1945  to  1968  from  Editor  &  Publisher  International  Yearbook  for  years  covered,  with  only  minor 
corrections.  Sources  for  earlier  years  are  given  in  Raymond  S.  Nixon,  "Trends  in  Daily  Newspaper  Ownership  since  1945," 
Journalism  Quarterly,  31:7  (winter  1954). 

The  cause  of  this  trend  can  be  found  in  the  economics  of  newspaper  publication. 
There  simply  was,  and  is,  not  enough  advertising  and  circulation  revenue  avail- 
able in  most  central  city  markers  to  support  commercially  competing  newspapers. 
In  addition  to  increasing  costs  for  equipment,  newsprint,  and  labor,  the  competi- 
tion from  other  media — including  radio,  television,  magazines  with  regional 
editions,  and  weekly  "shoppers"  (giveaway  papers)  has  resulted  in  losses  of 
advertising  revenues  with  disastrous  effects  upon  core  city  newspapers. 
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In  an  endeavor  to  survive,  44  newspapers,  located  in  some  22  cities,  entered 
into  agency  or  joint  newspaper  operating  agreements.  In  each  of  these  arrange- 
ments it  would  appear  from  the  record  that  at.  least  one  of  the  papers  was  losing 
money  and  in  danger  of  going  out  of  business.  The  joint  newspaper  arrangements 
may  vary  in  details,  but  all  effectively  merge  most  or  all  of  the  commercial  func- 
tions, while  maintaining  separate  and  competing  news  and  editorial  departments. 

The  first  joint  operating  arrangement  was  adopted  by  the  newspapers  in 
Albuquerque,  New  Mexico  in  1933.  Newspapers  in  21  other  cities  have  since 
adopted  similar  arrangements.  The  cities  with  such  arrangements  and  the  dates 
when  they  were  entered  into  are  : 

Albuquerque,  N.  Mex 1933 

El  Taso,  Tex 1936 

Nashville,  Tenn 1937 

Evansville,  Ind 1938 

Tucson,  Ariz 1940 

Tulsa,  Okla 1941 

Madison,  Wis 1948 

Fort  Wayne,  Ind 1950 

Bristol,  Tenn.-Va 1950 

Birmingham,  Ala 1950 

Lincoln,  Nebr 1950 

Salt  Lake  City,  Utah 1952 

Shreveport,  La 1953 

Franklin-Oil  City,  Pa 1956 

Knoxville,  Tenn 1957 

Charleston,  W.  Va 1958 

Columbus,  Ohio 1959 

St.  Louis,  Mo 1959 

Pittsburgh,  Pa 1961 

Honolulu.  Hawaii 1962 

San  Francisco,  Calif l<•,,;■, 

Miami,  Fla 1966 

Moreover,  these  arrangements  were  known  to  the  Congress  and  were  discussed 
in  the  debates  of  the  Celler-Kefauver  Act  and  in  hearings  held  a  few  years  ago 
by  the  House  Antimonopoly  Subcommittee. 
*  Late  in  1964,  huwever,  the  Antitrust  Division  of  the  Department  of  Justice 
brought  an  action  in  the  Tucson  Federal  Court,  challenging  the  joint  newspaper 
operating  arrangement  which  had  been  in  existence  there  for  some  25  years.  The 
District  Court  determined  that  the  Tucson  joint  arrangement  was  a  per  se 
violation  of  the  antitrust  laws,  in  the  following  particular  respects : 

(a)  Price  fixing. — As  a  result  of  the  merger  of  the  advertising  and  circulation 
departments  of  the  two  Tucson  newspapers,  the  District  Court  determined  that 
the  setting  of  subscription  prices  and  advertising  rates  was  unlawful  joint  action. 

(6)  Profit  pooling. — As  a  result  of  the  merger  of  all  commercial  operations, 
the  Tucson  agency  corporation  received  all  revenues  and  distributed  profits  in 
specified  ratios  to  both  newspapers.  This  was  held  to  be  unlawful. 

(c)  Market  allocation. — As  a  result  of  the  commercial  merger,  both  Tucson 
newspapers  agreed  not  to  engage  in  any  other  business  in  Pima  County,  Arizona, 
which  would  conflict  with  the  business  of  the  agency  corporation.  This,  too,  was 
held  to  be  an  unlawful  activity. 

The  Tucson  newspapers  appealed  the  District  Court  decision.  On  March  10, 
1969.  the  Supreme  Court  affiirnied,  holding  that  the  two  papers  had  violated 
the  Sherman  Act,  as  found  by  the  District  Court,  and  further  stating  that  the 
papers  had  not  met  the  stringent  requirements  of  the  present  failing  company 
defense. 

The  Tucson  newspapers  had  argued  to  the  District  Court  and  the  Supreme 
Court  that  their  arrangements  should  be  considered  a  merger  since  all  com- 
mercial functions  had  been  merged,  while  only  the  editorial  functions  remained 
separate.  Unfortunately,  this  argument  was  dismissed  by  both  Courts. 

If  the  joint  arrangement  were  to  be  considered  and  treated  similarly  to  a 
one-owner  situation  as  S.  1520  provides,  there  would  be  no  violation  of  the 
antitrust  laws.  If  there  is  only  one  owner,  obviously  he  can  set  the  advertising 
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and  subscription  prices  for  both  papers.  The  profits  may  properly  be  divided 
in  accordance  with  stock  ownership.  Finally,  the  agreement  not  to  compete  would 
be  acceptable  as  the  express  obligation  to  the  corporate  stockholder. 

In  the  150  or  cities  where  there  are  two  papers  (morning  and  evening)  owned 
by  one  owner,  all  of  the  above  operations  are  indeed  legal.  It  is  neither  sensible 
nor  consistent  with  the  purposes  and  intent  of  the  antitrust  laws  to  discriminate 
against  joint  newspaper  operating  arrangements  on  the  basis  that  their  separate 
and  competing  news  and  editorial  departments  forclose  their  being  treated  as 
a  merger. 

Yet.  this  was  the  verdict  of  the  Courts.  The  only  remedy  now  is  that  which  the 
Justice  Department  noted  in  its  argument  before  the  Supreme  Court — the 
Congress  must  change  the  law.  Apparently,  the  Justice  Department  continues  to 
oppose  this  remedy,  despite  the  anomalous  situation  which  prevails,  since  it 
always  opposes  any  exemption  to  the  antitrust  laws. 

Moreover,  the  Department  of  Justice  has  made  clear  that  its  action  in  Tucson 
was  a  test  case  and  that  after  the  Tucson  case  is  settled,  it  will  proceed  against 
the  remaining  21  joint  operating  arrangements.  The  demise  of  at  least  one  of  the 
newspapers  in  each  of  these  cities  will  be  the  likely  result.  The  weaker  paper  in 
each  city  will  revert  to  its  former  perilous  financial  position,  and  ultimately  be 
forced  to  either  suspend  publication,  sell  out  to  or  merge  into  its  competitor.  One 
of  the  competing  editorial  voices  will  then  be  stilled. 

To  hypothesize  that  new  papers  will  spring  up  in  these  cities  is  sheer  fancy.  To 
my  knowledge,  no  new  newspaper  has  been  able  to  operate  successfully  in  any 
core  city  in  the  last  40  years.  I  ask  to  have  included  at  this  point  in  my  remarks 
a  table  showing  the  vast  number  of  metropolitan  newspapers  which  have  sus- 
pended, merged,  or  been  forced  to  reduce  daily  publication  to  a  weekly  basis  dur- 
ing the  period  1930  through  1967.  ( This  table  was  included  in  the  amicus  curiae 
brief  of  the  American  Newspaper  Publishers  Association  to  the  Supreme  Court. ) 

U.S.  Dailies  of  General  Circulation  Suspended,  Merged,  or  Gone  Weekly, 
1930-1967   (in  Cities  of  100,000  or  More) 

1930 


Detroit.Mich. 
Paterson.  XJ. 
Canton,  Ohio 
Providence.  R.I. 


Daily 

Press  Guardian 

News 

Netvs  &  Tribune 


1931 


Birmingham,  Ala. 
Elizabeth,  N.J. 
Newark,  N.J. 
New  York,  N.Y. 
Cincinnati,  Ohio 
Portland,  Ore. 
El  Paso,  Tex. 
Spokane,  Wash. 


Independent 
Times  Herald 
Free  Press 
World  &  Telegram 
Commercial  Tribune 
News  &  Telegram 
Post  &  Herald 
Times 


1932 


Los  Angeles,  Calif. 
New  Haven,  Conn. 
Chicago,  111. 
New  Bedfrod,  Mass. 
Detroit,  Mich. 
St.  Louis,  Mo. 
Brooklyn,  N.Y. 
New  York,  N.Y. 
Yonkers,  N.Y. 
Scranton,  Pa. 
Knoxville,  Tenn. 
Milwaukee,  Wis. 


Express  &  Herald 

Times 

News  &  Post 

Standard  &  Times 

Mirror 

Star  &  Times 

Times  &  Standard  Union 

Graphic 

Hei-ald  &  Statesman 

Sun 

Times 

Herald 
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1933 


Birmingham,  Ala. 
Washington,  D.C. 
Cambridge,  Mass. 
Cincinnati,  Ohio 
Memphis,  Tenn. 


Philadelphia,  Pa. 


Louisville,  Ky. 


Los  Angeles,  Calif. 
Youngstown,  Ohio 
Oklahoma  City,  Okla. 
El  Paso,  Tex. 


Evansville,  Ind. 
Omaha,  Neb. 
Trenton,  N.J. 
Albany,  N.Y. 
Brooklyn,  N.Y. 
New  York,  N.Y. 
Rochester,  N.Y. 
Dayton,  Ohio 
Tacoma,  Wash. 


Miami,  Fla. 
South  Bend,  Ind. 
Worcester,  Mass. 
St.  Paul,  Minn. 
Akron,  Ohio 
Providence.  R.I. 
Dallas,  Tex. 


San  Diego,  Calif. 
Washington,  D.C. 
Atlanta,  Ga. 
Chicago,  111. 
Chicago,  111. 
Boston,  Mass. 
Minneapolis,  Minn. 
Kansas  City.  Mo. 
Newark,  N.J. 
Buffalo.  N.Y. 
Rochester,  N.Y. 
Syracuse,  N.Y. 
Oklahoma  City,  Okla. 
Portland,  Ore. 
Chattanooga,  Tenn. 
Spokane,  Wash. 
Milwaukee,  Wis. 


Mirror 
U.S.  Daily 
Journal 
Sentinel 
Evening  Appeal 
Appeal 


d  Commercial 


1934 

Star 

1935 

News  &  Enquirer 

1936 

Press 

Vindicator  d  Telegram 

Beacon 

Democrat 

1937 

Journal 

Bee  News 

Press 

Knickerbocker  Press  d  News 

Standard  Union  d  Times 

Journal  d  American 

Journal  d  American 

Gross  Daytoncr  Zcitang 

Ledger 


1938 


Herald  d  Tribune 

Xrirs-Times 

Telegram 

News 

Times  Press 

Star  Tribune 

Journal  d  Dispatch 


1939 


Sun 

Capital  Daily 

Georgia- American 

Hera  Id-Examiner 

Midway  Daily  Record 

New  Bureau 

Journal  d  Star 

Democrat 

Star-Eagle 

Times 

Evening  News 

Journal 

News 

News  Telegram 

News 

Press 

News  d  Sentinel 
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San  Francisco,  Calif. 
Hartford,  Conn. 
Chattanooga,  Tenn. 
Memphis,  Tenn. 
Nashville,  Tenn. 


Bridgeport,  Conn. 
New  Orleans,  La. 
Boston,  Mass. 


Atlanta,  Ga. 
New  Bedford,  Mass. 
Kansas  City,  Mo. 
Trenton,  N.J. 
Philadelphia,  Pa. 
Chattanooga,  Tenn. 
Dallas,  Tex. 
Milwaukee,  Wis. 


None 
None 

Long  Beach,  Calif. 


Erie,  Pa. 
Philadelphia,  Pa. 


Washington,  D.C. 
Springfield,  Mass. 

Springfield,  Mass. 
Brooklyn,  N.Y. 
Philadelphia,  Pa. 
Seattle,  Wash. 


Chicago,  111. 

Minneapolis,  Minn. 
Bronx,  N.Y. 


Camden,  N.J. 
New  York,  N.Y. 
Dayton,  Ohio 
Tacorna,  Wash. 


Birmingham,  Ala. 
San  Diego,  Calif. 
New  York,  N.Y. 
Kansas  City,  Mo. 


1940 

Miss  Daily  Times 

Neivsdaily 

Tribune 

Democrat 

Times 


1941 


Times-Star 
Tribune  with  Item 
Transcript 


1942 

Post 

Mercury 

Journal 

State  Gazette 

Ptiblic  Ledger 

Times  (Evening  Paper) 

Journal 

Post 

1943 

1944 

1945 

Sun  with  Press-Telegram 

1946 

Sun 

Northeast  Times 


194< 


United  States  Journal 
Republican  (Morning  paper 

suspended) 
Union  ( Evening  paper  suspended) 
Citizen 
Record 
Star 


1948 


Sund  Times  (merged  into 

Sun-Times) 
Times 
Home  News  &  New  York  Post 


1949 


Post 

Star 

Journal  &  Herald 

Times 


1950 


Age-Herald 
Journal 

S  u  >i 
Sun-Herald 
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St.  Louis,  Mo. 


New  York,  N.Y. 
Salt  Lake  City,  Utah 


None 

Los  Angeles,  Calif. 
Washington,  D.C. 
Atlanta,  Ga. 
South  St.  Paul,  Minn. 
Allentown.  Pa. 
Baton  Rouge,  La. 
Rumford,  Me. 


Portsmouth.  Va. 
Montgomery,  Ala. 


Boston,  Mass. 


Portsmouth,  Va. 


New  Orleans,  La. 
Cincinnati,  Ohio 


San  Francisco,  Calif. 
Grand  Rapids,  Mich. 
Columbus,  Ohio 


Wichita,  Kans. 
Detroit,  Mich. 
Cleveland,  Ohio 
Pittsburgh,  Pa. 


Boston,  Mass. 


Los  Angeles,  Calif. 
Los  Angeles,  Calif. 
Minneapolis,  Minn. 
Jackson,  Miss. 


Phoenix,  Ariz. 
Brooklyn,  N.Y. 
New  York,  N.Y. 


1951 

Star-Times 
1952 

Compass 
Telegram 

1953 


1954 


Daily  News 

Times  Herald 

North  Side  News 

Reporter 

News-Digest 

Journal 

Times 


1955 

Star 
Examiner 

1956 
Post 

1957 
Times 


1958 


Item  (Eve)  &  States  (Eve) 
Times-Star  &  Post 


1959 


Call-Bulletin  &  San  Francisco  News 

Herald 

Citizen  &  State  Journal 

1960 

Beacon  with  Wichita  Eagle 
Times 

News  with  Cleveland  Press 
Sun-Telegraph  with  Pittsburgh  Post- 
Gazette 

1961 

Record  with  American 


1962 


Examiner 

Mirror  with  Los  Angeles  Times 

Herald 

State  Times 


1963 


Arizona  Journal 

Eagle 

Mirror 
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1964 


Phoenix,  Ariz. 

Portland,  Ore. 
Houston,  Tex. 


Phoenix,  Ariz. 
Phoenix,  Ariz. 
San  Francisco,  Calif. 

Atlanta,  Ga. 
Indianapolis,  Ind. 
Minneapolis,  Minn. 


New  York,  N.Y. 


Boston,  Mass. 
New  York,  N.Y. 
Tucson,  Ariz. 


Arizona  Journal  (started  and  suspended 

second  time) 
Reporter 
Press 


1965 


American 

Arizona  News 

News  Call  Bulletin  with  San  Francisco 

Examiner 
Times 
Times 
American 


1966 


Herald-Tribune,  Journal  American  & 
World-Telegram 


1967 


Traveler  with  Boston  Herald 
World  Journal  Tribune 
American 


Mr.  Chairman,  unless  we  act  favorably  on  this  bill,  this  list  of  epitaphs  will 
continue  to  grow  in  the  future.  The  economics  of  newspaper  publication  offer  no 
other  conclusion.  There  are  no  new  daily  papers  in  New  York  City  to  replace 
those  which  have  fallen.  Nor  has  anyone  in  the  entire  State  of  Michigan  demon- 
strated a  willingness  to  start  a  second  morning  paper  to  compete  with  the  only 
one  now  in  existence.  We  in  the  Congress  must  be  realistic,  and  we  cannot  pin 
our  needs  upon  phantoms  of  the  future. 

Rather  than  concede  these  economic  facts,  the  Department  of  Justice  has  of- 
fered no  real  relief  to  the  Tucson  papers  and  the  others  similarly  situated.  The 
Department  has  indicated  that  the  two  papers  may  continue  to  share  production 
and  circulation  facilities — the  presses  and  delivery  trucks.  Yet,  cost  studies  by 
these  papers  show  that  these  savings  would  be  insufficient  to  offset  the  tremen- 
dous costs  of  establishing  two  separate  advertising  and  circulation  departments. 
Without  question,  advertising  and  circulation  rates  would  have  to  be  increased 
to  cover  those  added  costs.  The  paper  with  higher  circulation  would  attract  more 
of  the  advertising  revenue,  forcing  the  other  paper  to  cut  back  on  its  expenses  for 
news,  features,  and  editorial  comment,  which  would  itself  result  in  further 
circulation  loss  and  an  even  further  decrease  in  advertising  revenues.  This 
vicious  cycle  is  verified  by  experience  and  the  number  of  papers  which  have  folded 
is  ample  testimony  to  its  existence. 

What  of  Sunday?  A  single  set  of  presses  can  only  put  out  one  Sunday  paper. 
The  paper  with  the  Sunday  edition  would  have  a  tremendous  advantage  with  ad- 
vertisers. I  have  been  advised  that  the  Department  might  consider  allowing  the 
two  papers  to  use  the  agency  or  joint  operating  plan  on  Sundays— dividing  the 
profits,  setting  single  advertising  and  circulation  rates,  and  the  rest.  If  I  may  be 
so  bold,  this  could  be  called  "only  on  Sunday,"  since  it  would  allow  the  papers  to 
break  the  law  on  the  Sabbath,  but  not  on  the  rest  of  the  week.  To  me  this  is  sophis- 
try. If  the  law  now  allows  a  joint  plan  on  Sunday,  it  should  allow  it  all  week, 
and,  conversely,  if  it  is  unlawful  six  days  a  week,  it  should  not  be  done  on  Sunday. 

The  Newspaper  Preservation  Bill  would  authorize  joint  operations  seven  days 
a  week.  To  do  otherwise  would  be  hypocritical.  Though  ignored  by  the  Depart- 
ment of  Justice,  the  intent  of  the  bill  is  to  treat  joint  operating  agreements  the 
same  as  a  total  merger  and  to  do  so  for  all  purposes,  not  just  once  a  week.  The 
fact  that  the  joint  operations  maintain  competing  editorial  voices  should  be  con- 
sidered as  favorable  under  the  antitrust  laws — and  not  as  the  basis  for  discrimi- 
natory treatment.  The  bill  we  offer  provides  only  a  limited  exemption  to  the  anti- 
trust laws  by  enabling  joint  operations  to  have  the  same  alternatives  available 
in  one  owner  situations. 


36-7  S  7— ^69- 
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The  other  change  in  existing  law  made  by  S.  1520  would  be  the  creation  of 
a  realistic  definition  of  a  failing  newspaper.  In  the  Supreme  Court's  decision 
in  the  Tucson  case,  they  reverted  to  the  definition  of  a  failing  manufacturing 
concern  provided  in  the  international  Shoe  case.  In  fact,  to  my  mind  the  Supreme 
Court  devised  an  even  more  stringent  test  for  newspapers.  In  any  event,  the 
test  devised  by  the  Supreme  Court  in  the  Tucson  decision  would  create  ex  post 
facto  criteria  "which  could  not.  readily  be  met  by  any  of  the  existing  joint  op- 
erating arrangements. 

I  call  these  Court  requirements  ex  post  facto  because  they  were  not  known 
by  any  of  the  papers  when  they  entered  into  joint  operating  arrangements, 
nor  were  they  required  heretofore  by  the  Department  of  Justice  when  it  gave 
"release"  letters  to  some  of  these  joint  operators. 

The  failing  company  doctrine  is  Court  created.  It  has  been  recognized  by  the 
Congress  in  the  Celler'-Kefauver  Act.  and  Congress  has  in  the  past  demonstrated 
its  abilitv  to  reshape  this  doctrine  to  fit  specific  situations.  Thus,  in  the  Bank 
Mercer  \et  of  1966,  we  devised  a  less  stringent  failing  test  for  banks,  and  this 
was  accepted  by  the  Supreme  Court  in  the  Third  National  Bank  of  Nashville 

The  public  interest  in  preserving  editorial  voices  is  a  sound  basis  for  sub- 
stituting a  more  realistic  definition  for  determining  when  a  newspaper  is  failing. 
The  Court's  definition  in  International  Shoe  and  the  Citizen  Publishing  de- 
cisions ought  to  be  replaced  by  the  language  of  S.  1520  in  defining  a  "failing 
newspaper."  Our  language  is  broad  and  general,  but  so  is  the  language  in  the 
Sherman  and  Clayton  Acts,  and  I  am  certain  that  the  Federal  Courts  will  simi- 
laiiv  be  able  to  develop  a  criteria  for  the  application  of  this  definition. 

These  then  are  the  two  basic  provisions  of  the  Newspaper  Preservation  Bill, 
which  amends  the  antitrust  laws.  The  first  would  treat  joint  operations  the 
same  as  one  owner  combination  papers.  Tbe  second  would  provide  a  more  real- 
istic test  as  to  when  a  newspaper  is  failing.  The  exemption  to  the  antitrust 
laws  is  indeed  slight  and  is  consistent  with  the  spirit  of  the  antitrust  laws  and 
tbe  purposes  of  the  First  Amendment. 

I  would  also  1'ke  to  address  nivself  briefly  to  the  arguments  being  made 
against  this  legislation.  Certain  of  the  national  labor  unions  in  the  newspaper 
industry  have  lobbied  against  the  bill.  Apparently  their  position  is  based  upon  an 
opposition  to  any  exemption  to  tbe  antitrust  laws,  particularly  where  newspapers 
are  concerned.  There  is  also  a  concern  that  future  joint  operating  arrangements 
may  result  in  a  loss  of  employment  within  the  industry. 

This  opposition  is  most  assuredly  not  to  the  preservation  of  editorial  voices. 
While  there  has  been  some  comment  about  possible  new  entries  into  the  metro- 
politan newspaper  field  at  some  unknown  time  in  tbe  future.  I  believe  all  would 
agiree  that  we  must  make  every  reasonable  effort  to  preserve  the  editorial  voices 
now  in  existence  rather  than  encourage  their  demise  in  some  wishful  expectation 
of  future  developments. 

I  cannot  offer  anv  other  response  to  the  opposition  to  any  antitrust  exemp- 
tions except  to  note  that  this  is  not  a  perfect  world,  and  that  we  must  deal  prag- 
matically with  the  situations  at  hand.  We  know  that  there  are  justified  exemp- 
tions to  'the  antitrust  laws  and  that  we  cannot  foreclose  any  further  changes  m 
the  law  Congress  has  in  recent  vears  provided  for  certain  exemptions  for  pro- 
fessional sports  and  for  banks.  It  is  my  contention  that  the  newspaper  industry 
is  at  least  as  deserving  of  consideration.  The  exemption  proposed  in  S.  1520  is 
very  limited  in  scope  and  is  designed  to  provide  a  relief  for  joint  operating 
arrangements  which  is  certainly  in  the  public  interest  by  preserving  editorial 

voices 

\s  to  the  question  of  jobs,  none  of  us  intends  to  take  any  action  which  would 
cause  the  loss  of  employment  for  persons  in  the  newspaper  industry.  We  realize 
that  every  time  a  newspaper  closes  down  or  merges  into  another  paper,  there 
is  a  diminution  in  employment.  We  believe  that  if  S.  1520  is  not  enacted  and  the 
22  joint  operating  arrangements  dissolved,  there  will  be  a  number  of  failures  and 
mergers  Neither  of  these  alternatives  is  in  the  best  interests  of  the  newspaper 
employees.  Rather,  maintenance  of  the  existing  joint  operating  arrangements 
would  insure  continued  employment.  -*_■.■. 

Mr  Chairman  I  request  that  there  be  placed  in  the  record  ot  the  hearing  at 
this  point  a  storv  from  the  Guild  Reporter  of  August  10,  1962,  which  describes 
the  efforts  made  and  results  achieved  when  the  Honolulu  Star-Bulletin  and  the 
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Honolulu  Advertiser  entered  into  a  joint  operating  arrangement.  This  report 
demonstrates  that  there  need  not  be  a  decrease  in  employment.  Moreover,  the 
recent  endorsements  of  the  Newspaper  Preservation  Bill  by  newspaper  locals  in 
Honolulu,  as  well  as  other  labor,  civic,  and  government  organizations  would 
indicate  that  there  is  more  than  a  little  public  and  labor  support  for  this  bill. 
The  Newspaper  Preservation  Bills  (  8.  1520  and  H.R.  S765)  have  been  endorsed 
by  the  following,  among  others,  in  Hawaii : 

Num  her  of 
Organization:  members 

Hawaii  Newspaper  Guild.  AFL-CIO 370 

Honolulu  Printing  Pressmen  and  Assistants  Union 83 

Local  201,  Lithographers  and  Photoengravers  International  Union 200 

Lodge  1245,  International  Association  of  Machinists 1,400 

International  Longshoremen's  and  Warehousemen's  Union 26,  000 

The  above  have  contracts  with  the  Honolulu  newspapers.  In  addition,  rbe 
following  have  also  endorsed  S.  1520  : 

Hawaii  Education  Association 7,500 

Local  996.  Teamsters  &  Allied  Workers 4,000 

Local  5,  Hotel,  Restaurant  Employes  &  Bartenders'  Union.  AFL-CIO 4,500 

Hawaii  Government   Employees   Association 17,  500 

Senate  and  House,  Hawaii  State  Legislature 

City  Council,  city  and  county  of  Honolulu 

Council  of  the  County  of  Kauai 

Retail  Board  of  the  Chamber  of  Commerce  600  firms,  large  and  small, 

of    Hawaii 

Chinese  Chamber  of  Commerce  of  Hawaii 400 

The  Honolulu  Japanese  Chamber  of  Commerce 450 

Mr.  Chairman,  I  request  that  copies  of  some  of  these  endorsements  and  news 
stories  and  editorials  regarding  support  for  S.  1520  be  printed  at  the  close 
of  my  remarks. 

I  am  advised  that  there  is  also  opposition  to  this  bill  by  an  organization  repre- 
senting basically  suburban  papers,  mostly  weeklies,  which  oppose  any  exemption 
in  the  antitrust  laws  for  newspapers.  Obviously,  these  individuals  feel  that  they 
do  not  need  relief  and  take  the  position  that  no  advertising  competitor  should 
be  given  relief. 

The  main  fallacy  in  these  contentions  is  that  they  ignore  the  purpose  ofv  the 
bill  and  the  results  it  will  achieve.  We  seek  only  to  preserve  editorial  voices 
by  providing  limited  exemption  for  joint  newspaper  operating  arrangements.  We 
are  not  claiming  that  all  newspapers  need  help,  but  we  can  see  no  point  in  the 
opposite  contention  that  no  newspapers  need  help.  As  I  have  just  explained, 
joint  operating  arrangements  are  in  immediate  danger,  and  our  relief  is  re- 
stricted to  placing  such  arrangements  on  equal  footing  with  the  lawful  opera- 
tions of  one-owner  combination  papers. 

I  have  already  discussed  the  fact  that  joint  use  of  mechanical  facilities  would 
not  provide  the  requisite  savings  to  offset  the  losses  of  maintaining  separate 
advertising  and  circulation  staffs.  "Wholesaling"  advertising,  which  has  been 
suggested,  would  still  require  the  use  of  two  staffs,  with  its  high  expense,  and 
not  supply  the  answer  to  price  fixing  as  a  per  se  violation.  "Wholesaling"'  would 
still  require  both  papers  to  get  together  to  determine  the  rates  to  be  charged 
each  other. 

The  other  criticism  raised,  by  the  Department  of  Justice  or  the  others  opposed 
to  this  bill,  fail  to  recognize  the  realities  of  the  situation.  In  a  city  where  one 
person  owns  the  morning,  evening  and  Sunday  papers,  he  can  use  combination 
rates — as  do  persons  who  own  a  chain  of  weeklies;  he  can  set  advertising  rates 
for  all  the  papers  under  his,  control — and  so  can  the  owner  of  a  chain  of  weeklies  : 
he  can  set  circulation  rates — as  would  the  owner  of  the  weeklies:  and  he  can 
divide  the  profits  among  his  stockholders — as  can  the  owner  of  the  chain  of 
weeklies. 

Thus,  the  opposition  wishes  to  maintain  a  fiction  in  the  law.  We  intend  by 
S.  1520  to  recognize  a  reality.  Two  papers  in  a  joint  newspaper  operating  ar- 
rangement is  a  commercial  merger.  To  treat  them  otherwise  is  inequitable  and 
defies  logic.  By  amending  the  law  to  recognize  this  fact,  we  eliminate  all  of  the 
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violations  of  the  antitrust  laws  which  were  found  objectionable  by  the  Court — 
price  fixing,  profit  pooling,  and  market  allocation.. 

Mr.  President,  we  cannot  allow  ourselves  to  be  blinded  to  the  facts  by  un- 
realistic and  inapposite  cliches  amout  competition  in  the  newspaper  industry.  I 
cannot  believe  that  the  Nation  would  be  benefitted  by  a  loss  of  editorial  voices, 
or  that  the  limited  exemption  to  the  antitrust  laws  provided  in  S.  1520  would  do 
damage  to  our  economy. 

I  urge  every  Senator  to  consider  the  plight  of  the  newspapers  which  are  strug- 
gling to  retain  their  identity  and  to  the  facts  involved.  The  Newspaper  Preserva- 
tion Bill  deserves  your  support. 

Senator  Hart.  At  this  point  in  the  record  will  be  filed  a  statement 
and  printed  as  though  given  by  the  competent  general  counsel  of  the 
American  Newspaper  Publishers  Association,  Mr.  Arthur  B.  Hanson. 
In  the  earier  hearings  Mr.  Hanson  testified.  His  statement  now  up- 
dates his  earlier  opinion  and  does  not  modify  in  any  respect  his  strong 
recommendation  that  the  bill  be  adopted. 

(Mr.  Hanson's  statement  follows:) 

Statement  of  Arthur  B.   Hanson,  General  Counsel,  American  Newspaper 

Publishers  Association 

Mr.  Chairman  and  members  of  the  subcommittee.  I  am  submitting  this  state- 
ment in  my  capacity  as  General  Counsel  of  the  American  Newspaper  Publishers 
Association.  The  Association  consists  of  1,038  daily  newspapers  in  the  United 
States,  Canada,  and  related  possessions  thereof.  It  represents  in  excess  of  90% 
of  the  daily  newspaper  circulation  in  the  United  States. 

The  Association  has  authorized  and  directed  me  to  express  to  this  Subcom- 
mittee its  support  of  S.  1520,  sponsored  initially  by  27  Senators  and  its  com- 
panion bills  introduced  initially  by  more  than  85  members  of  the  House  of  Rep- 
resentatives. 

When  I  appeared  before  this  Subcommittee  during  the  90th  Congress  on  July 
12.  1967.  at  the  request  of  Senator  Carl  Hayden,  the  ANPA  Board  of  Directors 
had  resolved  not  to  oppose  the  original  Bill  S.  1312.  However,  at  that  time  the 
Board  authorized  me  to  honor  the  Senator's  request  and  make  my  statement 
based  on  my  knowledge  and  long  experience  in  counseling  on  problems  in  the 
daily  newspaper  business.  At  its  January  28,  29,  and  30,  1909,  meeting,  the  ANPA 
Board  of  Directors  unanimously  adopted  a  statement  set  forth  below1  in  which 
it  reviewed  its  prior  interim  actions  pertaining  to  the  proposed  legislation  and 
concluded  that,  if  the  Supreme  Court  denied  the  judicial  relief  sought  in  the 
Tucson  case,  it  "will  seek  to  have  the  Congress  enact  appropriate  remedial  leg- 
islation". That  desired  legislation  is  embodied  in  S.  1520. 

There  is  no  need  for  further  lengthy  hearings  on  the  proposed  legislation.  The 
extensive  hearings  in  the  90th  Congress  by  the  Antitrust  Subcommittee  of  the 
Senate  Judiciary  Committee,  resulting  in  a  printed  record  of  3,462  pages,  amply 
reflect  views  of  the  proponents  and  opponents.  The  vital  point  at  present  is  that 
the  Senate  Antitrust  Subcommittee  revised  the  original  proposed  legislation  to 
meet  objections  the  Senator  considered  valid.  As  I  shall  show,  S.  1520  embodies 
amendments  which  cure  the  objections  raised. 


1  Whereas,  the  Board  of  Directors  of  the  ANPA  at  the  midwinter  meeting  in  February 
1966  first  considered  the  subject  of  the  Department  of  Justice's  attack  on  joint  newspaper 
operations  embodied  in  the  Tucson  case  : 

and  whereas,  this  and  the  related  effort  to  seek  remedial  legislation  has  been  a  subject 
of  intensive  discussion  at  every  subsequent  Board  meeting  to  date  ; 

and  whereas,  the  Board  caused  its  Federal  Laws  Committee  to  make  an  extensive  study 
of  problems  created  for  newspapers  by  the  Tucson  court  decision  resulting  in  that  Com- 
mittee approving  in  principle  legislative  relief. 

and  whereas,  the  Board  caused  its  General  Counsel  to  join  in  the  statement  of  jurisdic- 
tion to  the  Supreme  Court  of  the  United  States  and  later  to  file  an  extensive  brief  Amicus 
Curiae  in  support  of  Tucson  Newspapers,  Inc.  in  that  Court ;  and  further  recognizing  the 
extreme  importance  of  the  impending  decision  not  only  to  the  Tucson  Newspapers  and  to 
the  42  other  similarly  situated  newspaper  members  of  ANPA  but  also  to  the  some  three 
hundred  or  more  merged  daily  newspaper  operations  in  this  country ;  now  therefore  be 
it  resolved  ; 

That  the  Board  of  Directors  of  the  ANPA,  in  the  event  the  United  States  Supreme 
Court  does  not  provide  the  judicial  relief  sought  in  the  Tucson  case,  will  seek  to  have  the 
Congress  enact  appropriate  remedial  legislation. 
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THERE    IS    NO    FEASIBLE    ALTERNATIVE    TO    CONGRESSIONAL    LEGISLATION    TO    CORRECT 
THE    INJUSTICES    OP   THE    SUPREME    COURT   TUCSON    RULINGS 

As  we  shall  demonstrate,  the  Tucson  decision  creates  two  judicially  created 
roadblocks  to  the  preservation  of  newspaper  joint  operating  arrangements  now 
existing  in  22  cities  and  involving  44  daily  newspapers. 

One  roadblock  is  the  misapplication  of  automatic  illegal  per  se  antitrust  rules 
in  complete  disregard  of  the  public  interest  benefits  of  such  joint  arrangements, 
aU  of  which  originated  to  enable  the  survival  of  failing  newspapers.  On  the  one 
hand,  the  arrangements  merge  only  the  business  functions  of  the  two  city 
dailies — -production,  circulation  and  advertising.  On  the  other  hand,  the  arrange- 
ments continue  and  two  separate  corporate  entities  and  maintain  separate  and 
independently  operated  news  and  editorial  departments  in  vigorous  journalistic 
press  competition  with  each  other  in  the  dissemination  of  news,  features,  and 
editorial  opinions. 

This  two-level  function  is  a  unique  characteristic  of  the  daily  newspaper 
business.  The  merging  of  the  commercial  functions  is  ancillary  to  the  main  non- 
commercial objective  of  maintaining  competition  in  news  and  editorial  voices, 
thus  fulfilling  the  goal  of  diversity  in  ideas  envisaged  by  the  First  Amendment 
and  of  paramount  importance  to  the  people  of  our  country- 
Ignoring  these  unicpie  characteristics,  the  Court  misapplied  illegal  per  se  rules 
despite  the  incontrovertible  fact  that  in  all  prior  Sherman  Act  cases  the  Court 
applied  such  rules  only  where  there  was  a  contract,  combination  or  conspiracy 
having  no  other  purpose  than  the  sole  one  of  suppressino  competition. 

The  second  roadblock  judicially  created  by  the  Court  is  its  announcement 
of  three  stringent  prerequisites  for  providing  the  failing  company  defense.  Those 
requirements,  set  forth  later  in  this  statement,  are  wholly  unrealistic  as  ap- 
plied to  a  failing  newspaper.  As  will  be  shown  below,  this  is  so  because  of  the 
peculiar  structural  and  behavioral  characteristics  of  the  daily  newspaper  busi- 
ness. The  Court's  disregard  of  these  characteristics  in  effect  amounts  to  judicial 
legislation  contrary  to  any  intent  which  can  be  properly  attributed  to  the 
Congress  in  its  enactment  of  the  antitrust  laws. 

It  is  thus  manifest  that  Congressional  legislation  is  imperative  to  cure  the 
unwarranted  and  unjust  effects  of  the  Tucson  case  rulings.  The  limited  antitrust 
exemption  in  S.  1520  is  the  realistic  approach  to  sanctioning  the  primary  pur- 
pose of  the  joint  arrangements  in  keeping  alive  two  editorial  voices  in  a  city 
unable  economically  to  support  two  dailies  in  full  commercial  competition. 
This  is  the  public  interest  served  by  both  the  antitrust  laws  and  the  First  Amend- 
ment. The  Bill's  antitrust  exemption  is  also  consistent  in  International  Shoe 
Co.  v.  Federal  Trade  Commission,  280  U.S.  291  at  302  (1930),  namely,  a  com- 
pany "with  resources  so  depleted  and  the  prospect  of  rehabilitation  so  remote 
that  it  faced  the  grave  probability  of  a  business  failure."  However  appropriate 
this  may  be  for  a  shoe  company,  this  test  ignores  the  actuality  that  a  dying  daily 
newspaper  cannot  recover  its  lost  circulation  and  advertising  revenues  by  its 
sole  efforts. 

Second,  there  must  be  proof  that  the  company  that  acquires  the  other  or 
brings  it  under  dominion  is  the  only  available  purchaser.  In  his  dissenting  opin- 
ion, Justice  Stewart  construed  the  majority  opinion  as  also  requiring  proof  of 
"substantial  affirmative  efforts  to  sell  to  a  noneompetitor."  A  daily  newspaper 
on  the  verge  of  bankruptcy  is  simply  not  saleable. 

Third,  for  the  first  time,  the  Court  adds  the  requirement  of  showing  that 
reorganization  under  the  Bankruptcy  Act  is  "a  dim  or  nonexistent  prospect." 

The  detailed  analysis  which  follows  will  show  that  for  all  practical  purposes, 
the  foregoing  requirements  of  proof  reduce  the  failing  company  defense  as 
applied  to  daily  newspapers  to  a  nothing. 

UNIQUE  BEHAVIORAL  CHARACTERISTIC   EFFECTS    OF   DOWNWARD    SPIRAL   IN 
CIRCULATION    AND   ADVERTISING   REVENUES    OF   FAILING   PAPER 

There  are  inescapable  economic  realities  in  the  daily  newspaper  publishing 
business  which  differentiate  a  local  city  failing  newspaper  from  a  failing  indus- 
trial company  which  is  usually  one  of  several  or  many  firms  engaged  in  pro- 
ducing and  selling  industrial  commodities  in  national  markets.  As  we  have 
previously  stated,  almost  all  cities  are  unable  economically  to  support  two 
separately  owned   and  commercially  competing  dailies.   Therefore,   unless   the 
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failing  paper  can  lawfully  resort  to  a  joint  operating  arrangement  and  be  treated 
legally  in  the  same  manner  as  the  alternative  of  total  merger  or  single  entity, 
the  failing  paper  will  discontinue  publication.  In  that  event,  the  prospect  of 
a  new  independent  entry  in  the  city  of  a  daily  to  replace  the  failed  one  is 
virtually  nil. 

Unlike  a  shoe  factory,  such  as  in  the  International  Shoe  case,  cited  supra. 
a  daily  newspaper  reaches  the  point  of  no  return  before  it  has  declined  to  im- 
minent bankruptcy.  The  Supreme  Court  in  the  Tucson  case  shut  its  eyes  to  the 
effects  of  the  peculiar  downward  spiral  behavior  unique  to  daily  newspapers. 
This  was  fully  expounded  in  the  ANPA  Amicus  Curiae  Brief  in  the  Supreme 
Court  at  pp.  25-28.  A  daily  paper  on  the  verge  of  bankruptcy  is  in  actuality  a 
paper  which  cannot  be  resuscitated  by  itself. 

Economic  analysis  confirmed  by  actual  experience  reveals  the  causal  effects 
of  the  downward  spiral  of  a  failing  paper  in  a  two  daily  city.  A  marked  de- 
cline in  circulation  of  one  daily  relative  to  its  rival  daily  sounds  an  early 
warning  signal.  This  loss  in  circulation  sparks  off  a  causally  connected  sub- 
stantial loss  in  advertising  revenue.  The  Court,  in  the  Tucson  case,  ignored  the 
prior  recognition  of  the  Court  in  the  1953  Times-Picayune  case,  cited  supra, 
that  advertising  revenue  is  "the  economic  mainstay  of  the  newspaper  business". 
About  70  to  80  percent  of  the  revenue  of  a  daily  is  derived  from  advertising,  of 
which  the  bulk  is  local  retail  display  advertising. 

Once  one  of  two  city  dailies  builds  up  a  circulation  substantially  outstripping 
that  of  its  rival,  the  irreversible  downward  spiral  for  the  failing  paper  sets  in. 
As  the  prospering  paper  gains  increases  in  circulation  and  advertising,  it.  has 
the  resources  to  spend  on  news  and  editorial  staff  and  on  wire  services  and 
syndicated  features.  As  the  quality  and  coverage  of  the  profitable  paper  are 
elevated,  the  increased  circulation  attracts  more  advertising  patronage. 

In  sum,  the  upward  cycle  of  the  profitable  paper  takes  place  concurrently 
with  the  downward  cycle  of  the  failing  paper  and  leads  to  the  latter's  total 
demise. 

S.     1520    DEFINES    A    "FAILING    NEWSPAPER"    IN    ACCORD    WITH    THE    TRUE    NATURE    OF 

DAILY    NEWSPAPER    BUSINESS 

S.  1520  is  a  Congressional  recognition  of  the  foregoing  realities  the  Supreme 
Court  brushed  aside  in  the  Tucson  ease.  To  remedy  this,  S.  1520  incorporates  a 
liberalized  definition  of  a  "failing  newspaper"  indispensable  to  its  preservation. 
On  proof  that  a  newspaper  "appears  unlikely  to  remain  or  become  a  financially 
sound  publication,"  a  joint  newspaper  operating  arrangement  already  in  effect 
would  be  given  a  limited  antitrust  exemption  if,  at  the  inception  of  the  joint 
arrangement,  not  more  than  one  of  the  newspaper  publications  involved  was  a 
publication  other  than  a  failing  newspaper. 

Contrast  this  realistic  definition  adapted  to  the  peculiar  characteristics  of  the 
market  behavior  described  above  and  supported  by  empirical  evidence  with  the 
stringent  requirements  of  a  proof  of  a  failing  company  defense  announced  in  the 
Tucson  case.  It  then  becomes  manifest  as  shown  below  that  a  newspaper  owner 
seeking  to  establish  the  failing  company  defense  would  be  saddled  with  a 
burden  of  proof  so  divorced  from  the  actualities  of  the  daily  newspaper  pub- 
lishing business  as  to  make  the  defense  of  meaningless  abstraction. 

THE  TUCSON    ILLEGAL  PER   SE   RULINGS   APPLIED  TO   NEWSPAPER  JOINT   ARRANGEMENTS 
IN    EFFECT    NULLIFY    THE   AVAILABILITY    OF   THE   FAILING    NEWSPAPER   DEFENSE 

This  injustice  is  compounded  by  what  may  well  be  described  as  an  entrapment 
of  a  failing  newspaper  by  the  illegal  per  se  ruling  affirmed  by  the  Court  in  the 
Tucson  case  as  applied  to  a  joint  arrangement.  It  takes  little  imagination  to 
see  that,  since  the  Supreme  Court  in  a  series  of  decisions  prior  to  Tucson  has 
repeatedly  rejected  any  justification  for  such  illegal  per  se  violations,  this  judi- 
cial attitude  is  the  one  likely  to  predominate  in  any  subsequent  case  where 
the  joint  arrangement  is  sought  to  be  justified  by  proof  of  the  failing  condition 
of  the  daily  as  of  the  time  it  entered  into  the  joint  arrangement.  This  underscores 
the  comment  in  Justice  Stewart's  dissenting  opinion  that  the  appellants  in  the 
Tucson  case  "have  not  had  their  day  in  court"  on  the  dispositive  failing  com- 
pany issue.  In  my  opinion,  the  District  Court's  illegal  per  se  ruling  under  Section 
1  of  the  Sherman  Act  sealed  the  fate  of  the  Tncson  Citizen.  This  was  done  de- 
spite the  substantial  record  evidence  of  the  dire  financial  condition  of  the  Citizen 
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measuring  up  to  the  International  Shoe  test  of  imminent  bankruptcy,  thus  mak- 
ing the  failing  company  defense  clearly  applicable  to  the  Citizen.  The  Supreme 
Court  majority  should  have  held  that  the  District  Court's  ruling  that  the  Citizen 
was  not  on  the  verge  of  going  out  of  business  was  clearly  erroneous. 

IMPACT    OF    TUCSON    FAILING    NEWSPAPER    DEFENSE    REQUIREMENTS    ANALYZED 

Be  that  as  it  may.  let  us  anlayze  the  effect  of  applying  the  three  stringent 
requirements  of  proof  of  the  failing  company  defense  to  the  daily  newspaper 
business. 

If  the  newspaper  must  meet  the  first  International  Shoe  requirement  of  show- 
ing that  its  resources  were  so  depleted  that  there  was  a  remote  prospect  of 
rehabilitation  and  resulting  "grave  probability  of  business  failure,"  that  alone 
will  sound  the  death  knell  of  the  paper.  By  that  time,  the  paper  would  have 
nothing  but  physical  assets  for  liquidation  at  sacrifice  prices.  Its  lifeblood  in 
advertising  would  be  drained,  and  its  key  news  and  editorial  staff  would  be  gone. 
A  prospective  failure  of  a  daily  paper  must  be  remedied  at  an  early  date.  The 
alternative  of  a  joint  arrangement  as  sanctioned  in  S.  1520  is  a  viable  remedy  for 
] in  serving  the  failing  paper.  A  defunct  producer  of  a  commodity  can  generally  be 
replaced  by  another  supplier  of  the  same  kind  of  commodity  without  any  resort 
to  a  partial  or  total  merger. 

The  Tucson  case  second  requirement  that  the  acquiring  company  is  the  only 
available  purchaser  compounds  the  unreality  of  the  first  requirement.  A  daily 
paper  at  the  point  of  death  is  a  barren  prospect  for  purchase  by  a  new  entrant. 
An  experienced  newspaper  publisher  knows  only  too  well  that  a  successful  new^ 
entry  by  purchase  of  a  failing  paper  is  a  rarity.  A  noncompetitor,  inexperienced 
in  daily  newspaper  publishing,  would  be  extremely  foolhardy  to  invest  in  a 
moribund  paper  and  start  from  scratch  with  reduced  circulation  and  advertising. 

The  absurdity  of  the  '•only  available  purchaser"  prerequisite  as  applied  to  a 
daily  newspaper  introduces  another  corollary  requirement  indicated  in  another 
Supreme  Court  case  also  involving  a  failing  industrial  company.  In  United  States 
v.  Dieoold,  Inc.,  369  U.S.  6o4  (1962),  the  Court  in  a  per  curiam  opinion  reversed 
the  District  Court's  summary  judgment  for  Diebold,  the  acquiring  company.  This 
was  on  the  ground  that  there  was  a  factual  issue  whether  Diebold  was  the  only 
bona  fide  prospective  purchaser,  leaving  open  the  factual  question  whether  other 
offers  were  actually  made. 

Diebold  is  cited  in  a  footnote  in  Justice  Douglas'  Tucson  opinion.  Justice 
Stewart's  dissent  also  cites  Diebold  along  with  International  Shoe  as  making 
"it  clear  that  a  failing  company  cannot  combine  with  a  competitor  if  its  inde- 
pendence could  be  preserved  by  sale  to  an  outsider."  The  implications  of  Diebold 
infuse  an  additional  factor  inherently  inapposite  so  far  as  a  failing  newspaper 
in  concerned.  An  offer  by  the  only  available  prospective  purchaser  of  a  financially 
withering  daily  paper  is  itself  a  rarity,  if  not  purely  theoretical.  To  inject  the 
even  more  speculative  possibility  that  there  may  be  several  prospective  buyers 
of  a  dying  paper,  thus  confronting  the  failing  paper  with  a  choice  among  them, 
intermixes  additional  unrealities.  Add  to  that,  the  implication  that  a  non- 
competitor  should  be  preferred  to  a  competitor  irrespective  of  whether  his  bid  is 
lower,  and  we  have  a  classic  example  of  a  reductio  ad  ahsurdum  as  applied  to  the 
Court's  Tucson  case  requirements  applied  to  a  newspaper  seeking  to  meet  the 
burden  of  establishing  the  failing  newspaper  defense. 

The  third  Tucson  .case  requirement  is  one  never  even  hinted  at  in  prior 
lower  federal  court  and  Supreme  Court  cases,  namely,  that  the  prospect  of 
reorganization  under  the  Bankruptcy  Act  is  "a  dim  or  nonexistent  prospect." 
In  my  opinion,  resort  to  reorganization  is  not  a  practical  option  for  a  failing 
newspaper.  It  would  be  an  exercise  in  futility.  This  further  demonstrates  how 
indifferent  the  majority  in  the  Tucson  case  were  to  the  peculiar  characteristics 
of  the  daily  newspaper  business. 

It  should  now  be  clear  that  the  majority  opinion  of  the  Court  in  the  Tucson 
case  has  prescribed  requirements  of  proof  of  a  failing  company  defense  which 
are  outside  the  area  of  the  facts  of  life  of  the  daily  newspaper  publishing  busi- 
ness so  far  as  efforts  of  a  failing  newspaper  to  revive  itself  through  its  own 
efforts  or  to  sell  out  to  another  party  are  concerned.  The  Court  has  obviously 
revealed  unawareness  of  the  differences  between  a  profitable  and  failing  daily 
newspaper. 

If,  as  the  Supreme  Court  stated  in  the  Tucson  case,  the  failing  company 
defense   is    "a   judicially   created  doctrine",   then   it   is  especially   appropriate 
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for  Congress  to  exercise  its  legislative  power  as  proposed  in  S.  1520  to  relieve 
the  existing  joint  operating  arrangements  from  the  injustice  of  being  threatened 
with  dissolution  and  the  inequity  of  private  treble  damage  suits  such  as  those 
already  filed  in  two  cities,  San  Francisco  and  Tucson.  Congress  is  the  creator 
of  the  antitrust  laws.  When  special  circumstances  compel  carving  out  a  limited 
antitrust  exemption  to  preserve  failing  newspapers,  Congress  is  also  the  proper 
branch  of  the  government  to  define  a  "failing  newspaper"  as  a  legislation  basis 
for  invoking  the  exemption. 

The  appropriateness  of  Congressional  legislation  embodied  in  S.  1520  is  under- 
scored by  the  fact  that  the  present  newspaper  arrangements  in  Tucson  and  the 
other  twenty-one  cities  operated  for  many  years  without  challenge  by  the  De- 
partment of  Justice.  The  Tucson  joint  operation,  established  in  1940,  was  not 
challenged  by  the  Government  until  1965.  Some  publishers  even  consulted  the 
Department  of  Justice  before  entering  into  their  joint  arrangement. 

It  is  no  persuasive  answer  to  contend  that  there  is  no  statute  of  limitations 
applicable  to  institution  of  a  government  antitrust  suit.  The  former  head  of  the 
Antitrust  Division,  Donald  F.  Turner,  testified  before  the  Senate  Antitrust 
Subcommittee  that,  if  the  Supreme  Court  decided  against  the  Tucson  Citizen,  he 
would  be  obligated  to  inquire  into  the  other  twenty-one  existing  newspaper 
joint  arrangements.  In  this,  he  was  fortified  by  the  Supreme  Court's  "backward 
sweep"  decision  in  United  States  v.  E.  I.  du  Pont  de  Nemours  &  Co..  353  U.S. 
586  (1957),  under  old  Section  7  of  the  Clayton  Act,  where  the  Government 
filed  suit  thirty  years  after  an  acquisition  of  stock  had  been  consummated.  In 
the  light  of  the  Tucson  decision,  the  decisive  relevant  factor  is  that  S.  1520 
is  a  Congressional  recognition  that  the  public  interest  set  forth  in  the  Bill's 
Declaraion  of  Policy  requires  the  preservation  of  newspaper  joint  arrangements 
which  have  been  or  may  be  entered  into  because  of  economic  distress  of  the 
failing  newspaper.  As  the  Government  attorney  said  in  response  to  a  question 
from  Justice  Harlan  whether  a  joint  arrangement  "does  preserve  competition 
in  ideas" :  "If  an  exception  is  to  be  made,  legislation  is  the  proper  course." 
The  limited  antitrust  exemption  in  S.  1520  is  that  proper  course. 

LEGISLATION    BY    JUDICIAL   CONSTRUCTION 

There  is  another  aspect  which  is  specifically  relevant  to  the  daily  newspaper 
business.  By  completely  ignoring  the  distinctive  characteristics  of  that  business 
as  set  forth  in  the  earlier  Times-Picayune  opinion  of  the  Court,  the  majority 
in  the  Tucson  case  in  effect  was  guilty  of  legislation  by  judicial  construction 
by  its  application  to  daily  newspapers  of  both  illegal  per  se  antitrust  violation 
rules  and  the  unrealistic  requirements  of  proof  of  the  failing  company  defense. 
For  it  was  in  Times-Picayune  that  the  Court  quoted  from  Judge  Learned  Hand's 
District  Court  opinion  in  the  Associated  Press  case  in  which  Judge  Hand  said 
that  the  public  interest  in  promoting  the  diversity  of  ideas  in  press  functions — 
"a  multitude  of  tongues,"  as  the  Judge  phrased  it — "is  an  interest  closely  akin 
to,  if  indeed  it  is  not  the  same  as,  the  interest  protected  by  the  First  Amend- 
ment." Yet,  Justice  Douglas'  opinion  in  the  Tucson  case  distorts  that  funda- 
mental truth  by  quoting  from  the  Supreme  Court's  opinion  in  Associated  Press 
v.  United  States,  326  U.S.  1  at  20  (1945),  a  passage  written  in  the  entirely 
different  context  of  a  decision  condemning  as  illegal  per  se  a  group  boycott  by 
the  Associated  Press  members  against  a  competitor  applicant  for  AP  member- 
ship. Disregarding  those  facts.  Justice  Douglas  unwarrantedly  declared  that 
the  restraints  on  commercial  competition  in  the  Tucson  joint  arrangement  did 
not  comport  "with  either  the  antitrust  laws  or  the  First  Amendment." 

How  much  farther  afield  can  a  case  like  Associated  Press  on  its  findings  of 
fact  be  from  the  main  purpose  of  the  joint  arrangement  in  Tucson  and  in  the 
other  twenty-one  cities  where  such  arrangements  exist? 

The  Tucson  decision,  in  my  opinion,  is  thus  tantamount  to  legislation  by 
judicial  construction.  It  flouts  the  intention  of  the  First  Amendment  and  Con- 
gressional recognition  that  the  daily  newspaper  business  plays  a  role  in  the 
political  and  social  life  of  our  democratic  society  that  no  industrial  enterprise 
can  equally  claim.  As  Justice  Frankfurter  succinctly  stated  in  his  opinion  in 
the  Associated  Press  case : 

"*  *  *  The  business  of  the  press  *  *  *  is  the  promotion  of  truth  regarding 
public  matters  by  furnishing  the  basis  for  an  understanding  of  them.  Truth  and 
understanding  are  now  wares  like  peanuts  or  potatoes.  *  *  *" 
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The  ANPA  Brief  as  Amicus  Curiae  described  the  unique  two-level  functions 
of  the  daily  newspaper  business.  On  one  level,  the  commercial  operations  are 
aimed  at  promoting  circulation,  which,  in  turn,  is  interlocked  with  the  promo- 
tion of  advertising  patronage,  the  lifeblood  of  the  daily  newspaper.  On  the  other 
level,  the  competition  in  dissemination  of  news,  features  and  editorial  opinions 
and  other  ideas — the  journalistic  press  functions — renders  services  distinct  from 
commercial  functions. 

If  the  majority  in  the  Tucson  case  had  taken  judicial  cognizance  of  those 
undisputed  characteristics,  it  would  have  recognized  what  S.  1520  embodies 
as  the  proposed  intention  of  Congress,  namely,  that  a  joint  newspaper  operating 
arrangement  merges  only  the  commercial  operations  of  the  two  dailies  as  a  means 
reasonably  ancillary  to  the  effectuation  of  the  main  purpose  of  preserving  two 
independent  and  competitive  sources  of  news  and  editorial  voices.  That  is  the 
Rule  of  Reason  accommodation  Congress  itself  will  have  made  in  S.  1520  of 
a  limited  antitrust  exemption  compatible  with  the  values  envisaged  by  the  First 
Amendment.  S.  1520  will  therefore  assert  the  power  of  Congress  to  nullify  the 
judicial  legislation  in  the  erroneous  constructions  of  the  antitrust  laws  mis- 
applied by  the  Tucson  rulings  to  the  daily  newspaper  publishing  business. 

It  should  be  further  noted  that  in  the  Tucson  case  the  Supreme  Court  for  the 
first  time  explicitly  recognized  that  the  failing  company  defense  applies  in 
Sherman  Act  cases  as  well  as  merger  cases  within  Section  7  of  the  Clayton  Act 
under  which  the  Department  of  Justice  and  the  Federal  Trade  Commission  have 
concurrent  jurisdiction.  Furthermore,  the  Federal  Trade  Commission  also  has 
jurisdiction  to  proceed  against  Sherman  Act  offenses  under  Section  5  of  the 
Federal  Trade  Commission  Act.  Thus,  in  an  antitrust  suit  by  either  of  these  two 
agencies  of  the  government,  the  stiff  requirements  of  proof  of  a  failing  company 
defense  would  be  applicable.  In  view  of  this,  the  definition  of  "antitrust  law" 
in  S.  1520  includes  the  foregoing  antitrust  statutes. 

Fears  expressed  at  the  hearings  before  the  Senate  Antitrust  Subcommittee  in 
the  90th  Congress  concerning  the  scope  of  the  antitrust  exemption  as  provided 
in  the  original  S.  1312  are  no  longer  pertinent.  Section  4(b)  of  S.  1520  amends 
the  earlier  proposed  Bill  by  making  it  clear  that  nothing  contained  in  the  Act 
shall  be  construed  to  exempt  from  the  antitrust  laws  any  predatory  pricing  or 
other  predatory  practice,  or  any  other  conduct,  which  would  constitute  an  anti- 
trust violation  if  engaged  in  by  a  single  entity.  This  guarantees  that  the  antitrust 
exemption  is  carefully  circumscribed  to  sanction  only  those  joint  operations 
within  Section  3(2)  of  the  Act.  The  Act's  antitrust  exemption,  of  course,  applies 
only  upon  proof  of  a  "failing  newspaper"  as  defined  in  Section  3(5)  and  deter- 
mined as  of  the  time  the  arrangement  was  first  entered  into.  v 

SUMMARY   OF    PECULIAR    STRUCTURAL    CHARATERISTICS    OF    DAILY    NEWSPAPER 
BUSINESS   IGNORED   BY   SUPREME   COURT   IN    TUCSON    CASE 

We  have  previously  described  the  behavorial  characteristics  of  the  daily  news- 
paper business  in  relation  to  the  misapplication  in  the  Tucson  case  of  the  illegal 
per  se  antitrust  rules  and  the  unreality  of  the  requirements  of  proof  of  a  failing 
company  defense  as  applied  to  daily  newspapers.  I  now  turn  to  a  summation  of 
the  peculiar  structural  characteristics  of  daily  newspaper  publishing  which 
likewise  reveal  the  erroneous  judicial  rulings  in  tthe  Tucson  case.  These  struc- 
tural features  are  treated  in  detail  in  the  ANPA  Amicus  Curiae  Brief  at  pp.  10 
to  top  of  p.  25  and  at  pp.  2.8-30. 

(1)  At  the  outset,  we  reiterate  that  nearly  all  cities  in  the  United  States 
cannot  economically  maintain  two  commercially  competing  and  independently 
owned  dailies.  Natural  barriers  account  for  the  rare  successful  entry  of  a  new 
city  daily. 

(2)  Daily  newspapers  are  not  like  industrial  products.  A  daily  newspaper  is 
a  package  of  services  in  a  printed  medium  which  disseminates  information — 
news,  features,  opinions  and  advertising.  The  pricing  of  a  daily  newspaper  is 
unlike  the  pricing  of  industrial  commodities.  The  newsstand  and  home  delivery 
subscriber  reveneus  of  a  daily  newspaper  cover  only  a  minimal  percentage  of 
the  total  cost.  The  newspaper  must  depend  on  advertising  revenues  to  cover 
total  costs  and  to  ensure  a  profit. 

(3)  A  daily  newspaper  is  unique  in  the  fleeting  time  its  news  and  its  local 
retail  and  classified  advertising  information  remains  "hot"  or  "current".  This 
time  perishability  requires  day-to-day  deadlines  and  results  in  extra  costs  and 
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burdens  of  daily  press  runs.  Unlike  industrial  commodities,  there  is  no  inventory 
to  be  stored  for  later  sale. 

(4)  Core  city  dailies  surrounded  by  suburbs  face  stiff  competition  from  the 
phenomenal  rise  of  new  suburban  dailies.  The  suburban  daily  caters  to  the  local 
market  it  serves  in  providing  local  news  and  advertising  of  the  suburban 
community  where  its  readers  live.  Hence,  the  entry  of  a  new  suburban  daily 
does  not  fill  the  gap  left  by  a  failing  city  daily  which  suspends  publication. 

(5)  It  is  indisputable  that  city  daily  newspapers  face  competition  from  other 
commercial  mass  media  for  news,  ideas  and  advertising.  Radio  and  television  are 
the  prime  sources  of  increasing  stiff  competition  with  the  daily  newspaper  in 
news  and  for  the  advertising  dollar  . 

(6)  There  are  economies  of  scale  of  a  single  plant  for  two  city  dailies  whose 
commercial  operations  are  merged  under  a  joint  operating  arrangement.  While 
these  economies  are  significant,  they  in  and  of  themselves  are  not  sufficient  to 
preserve  a  failing  newspaper.  Absent  the  circulation  and  advertising  combination, 
this  will  not  do  the  job. 

On  the  production  side,  there  has  been  a  constant  trend  toward  greatly  in- 
creased costs  of  producing  a  city  daily  newspaper.  This  applies  to  (a)  cost  of 
equipment  and  needed  replacements ;  ( b )  labor  costs ;  (c)  cost  of  newsprint 
and  other  raw  materials  (e.g..  ink)  for  printing  the  paper;  and  (d)  cost  of 
features  and  picture  services.  Certain  variable  costs,  such  as  newsprint  and  ink, 
increase  with  the  paper's  circulation. 

It  is  apparent  that  economies  of  scale  on  the  production  side  are  generally 
greater  when  two  daily  papers  in  the  same  city  are  produced  in  one  plant,  as 
in  the  case  of  a  joint  operating  arrangement.  It  is  also  true  that  in  such  arrange- 
ments economies  also  stem  from  the  advertising  side.  Economies  of  scale  arising 
from  the  printing  and  distribution  of  the  two  papers  alone  would  not  suffice 
to  save  the  weaker  of  the  two  dailies  from  slipping  back  to  a  failing  condition. 
The  integration  of  the  commercial  operations  in  a  single  plant  under  a  joint 
arrangement  between  two  city  dailies  is  essential  to  achieving  the  economies  of 
scale  reasonably  ancillary  to  the  main  purpose  of  preserving  two  independent  and 
competitive  news  and  editorial  departments. 

CONCLUDING  COMMENTS 

As  General  Counsel  of  the  ANPA,  I  submit  that  under  no  circumstances  can 
there  be  any  harm  to  the  public  interest  if.  in  a  given  city,  two  daily  newspaper 
voices  in  news  and  editorial  views  are  preserved  as  S.  1520  is  designed  to 
insure.  This  S.  1520  will  do  by  preventing  the  demise  of  a  failing  newspaper 
as  defined  in  the  Bill  through  the  limited  antitrust  exemption  of  a  joint  news- 
paper operating  arrangement  as  provided  in  the  Bill. 

Two  daily  city  papers,  which  do  not  compete  commercially,  but  compete  in 
news  and  editorial  opinions,  can  be  counted  upon  to  serve  the  public  interest 
in  that  community  better  than  a  sole  daily  paper  resulting  in  a  city  which  can- 
not otherwise  support  two  separately  owned  and  commercially  operated  daily 
papers. 

In  finality,  it  should  be  noted  that  the  present  Assistant  Attorney  General 
in  charge  of  the  Antitrust  Division  is  reported  to  have  made  statements  to  the 
effect  that  he  is  prepared  to  approve  joint  arrangements  on  Sunday.  I  can 
only  query  him  and  ask  him  why  it  is  "Never"  on  Monday  through  Saturday, 
vet' permissible  on  Sunday.  In  truth  and  in  fact,  this  is  merely  a  partial  recog- 
nition by  the  Assistant  Attorney  General  that  the  Department's  position  as 
taken  by  his  predecessors  has  been  erroneous  throughout  and  has  been  com- 
pounded by  Justice  Douglas'  opinion  in  the  Supreme  Court. 

In  light  of  all  the  foregoing,  I  respectfully  urge  this  Subcommittee,  the  Full 
Committee  and  the  Senate  of  the  United  States  to  expeditiously  grant  the  relief 
requested  and  send  S.  1520  to  the  House  of  Representatives  for  its  supporting 
action. 

Respectfully  submitted. 

Supplemental   Statement  of   Arthur  B.   Hanson,   General  Counsel, 
American  Newspaper  Purlishers  Association 

Mr.  Chairman  and  members  of  the  Subcommittee,  when  I  appeared  before  this 
Subcommittee  on  July  12,  1967,  Senator  Hart  extended  to  me  the  privilege  of 
submitting  any  additional  statement  or  summation  at  the  conclusion  of  the  Hear- 
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ings  on  S  .1312.  At  that  time  Senators  Hayden  and  Fong  also  expressed  interest 
in  such  a  supplemental  statement  by  me.  Since  then,  statements  and  testimony  of 
a  large  number  of  witnesses,  some  of  them  proponents  and  other  opponents  of 
S.  1312,  have  been  incorporated  in  the  record  of  these  Hearings. 

At  the  outset  I  disclaim  any  purpose  to  resolve  all  of  the  conflicting  views 
point  by  point  as  reflected  in  the  transcript  of  these  Hearings.  This  Subcommit- 
tee's inquiry  into  the  objectives  of  S.  1312  opened  the  door  to  the  appearance  of 
certain  witnesses  who  addressed  themselves  to  various  aspects  of  the  newspaper 
publishing  business  irrelevant  to  the  limited  antitrust  exemption  contemplated 
in  the  Bill. 

This  excursion  of  certain  witnesses  into  matters  extraneous  to  the  Bill  is  un- 
derstandable. A  committee  of  the  Congress  has  broad  discretion  to  determine  the 
scope  of  its  inquiry.  Unlike  a  proceeding  of  a  judicial  nature,  a  Congressional 
committee  does  not  seek  to  limit  the  testimony  of  witnesses  by  the  strict  standard 
of  revelancy  applicable  to  a  court  trial. 

Critics  who  point  to  the  shortcomings  of  the  newspaper  press  in  the  United 
States  are,  of  course,  entitled  to  express  their  views.  This  may  serve  to  crystal- 
lize supportable  and  unsupportable  contentions  and  thus  may  contribute  to  a 
better  understanding  of  the  structure  and  behavior  characteristics  of  the  news- 
paper publishing  business  as  differentiated  from  enterprises  for  the  production 
and  distribution  of  industrial  commodities  and  services. 

I  am  confident  that  now  that  all  of  the  testimony  has  been  recorded,  this  Sub- 
committee in  its  wisdom  will  seek  to  separate  what  is  relevant  from  that  which  is 
irrelevant  to  the  purpose  and  provisions  of  the  Bill  introduced  by  Senator  Hay- 
den and  fourteen  other  Senators.  Moreover,  I  am  equally  confident  that  this 
Subcommittee  will  make  a  qualitative  evaluation  rather  than  take  a  position 
based  on  a  mere  count  of  proponent  and  opponent  witnesses. 

Legitimate  concerns  expressed  by  certain  opponents  of  the  Bill  as  disclosed 
at  these  Hearings  are  entitled  to  due  consideration.  My  purpose,  therefore,  is  to 
place  in  perspective  the  arguments  in  favor  of  S.  1312  and  the  respects  in  which 
the  objections  to  the  Bill  are  not  supportable. 

AN   OVERVIEW 

Before  dealing  with  particulars,  a  few  general  conclusions  crystallize  my 
overall  position  on  S.  1312. 

This  is  not  a  Bill  to  deter  entry  of  new  newspapers.  It  is  a  Bill  to  prevent  exits 
of  newspapers  which  have  entered  but  would  not  survive  in  cities  which  cannot 
support  two  commercially  competing  dailies.  k 

_  S.  1312  will  therefore  promote  the  public  interest  by  making  lawful  unifica- 
tion of  commercial  operations  through  a  joint  arrangement  of  a  merger  as 
lawful  means  ancillary  to  the  main  purpose  of  preserving  independent  publica- 
tion of  news  and  editorial  views  from  two  city  daily  newspaper  voices. 

These  are  the  only  practical  means  of  saving  a  failing  newspaper  that  would 
otherwise  cease  to  exist.  It  is  not  a  "failing  newspaper"  Bill.  It  is  a  "surviving 
newspaper"  Bill.  The  limited  antitrust  exemption  in  S.  1312  provides  a  realistic 
accommodation  of  antitrust  economic  values  to  the  paramount  social  and  politi- 
cal values  of  the  indispensable  functions  of  dailies  in  cities  where  two  daily 
newspaper  voices  are  bound  better  to  serve  the  public  interest  than  the  voice 
of  a  single  daily  paper. 

The  carefully  circumscribed  antitrust  exemption  in  S.  1312  is  a  relaxation  of 
antitrust  enforcement  only  to  the  extent  necessary  to  avoid  the  inevitable  con- 
version of  the  few  remaining  multi-daily  pai>er  cities  in  the  United  States  into 
sole  daily  newspaper  cities. 

The  recent  rulings  of  the  United  States  District  Court  in  the  Tucson,  Arizona 
case  have  confirmed  the  concern  expressed  by  Senator  Hayden  that  an  automatic 
judicial  application  of  the  per  se  antitrust  illegality  rules,  which  the  District 
Court  applied  to  the  Tucson  joint  arrangement,  will  spell  the  death  knell  of 
similar  joint  operations  in  at  least  20  other  cities.  The  head  of  the  Antitrust 
Division  of  the  Department  of  Justice  has  openly  avowed  he  will  continue  to 
advocate  the  per  se  illegality  doctrine  against  joint  newspaper  operations  beyond 
mere  joint  printing. 

In  view  of  the  trend  of  Supreme  Court  decisions  upholding  the  per  se  illegality 
doctrine  under  the  Sherman  Act,  this  Subcommittee  has  judicial  precedents 
which  support  an  assumption  that  the  Supreme  Court  will  not  recede  from  that 
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approach  in  joint  newspaper  arrangement  cases.  In  any  event  a  case  by  case 
adjudication  of  the  existing  joint  arrangements  would  be  too  protracted,  burden- 
some and  fraught  with  uncertainty  to  be  a  substitute  for  Congressional  enact- 
ment of  a  Bill  such  as  S.  1312. 

Nor  is  there  certainty  that  the  courts  will  relax  the  present  rigid  "failing 
company"  doctrine  in  merger  cases  which  requires  proof  of  hopeless  insolvency 
or  imminent  bankruptcy  as  a  requirement  of  a  valid  defense  to  acquisition  of  a 
failing  newspaper.  The  Bill's  liberalization  of  the  definition  of  a  "failing  news- 
paper*' is  therefore  indispensable  to  permit  rehabilitation  through  a  joint  arrange- 
ment or  a  merger  of  a  paper  on  the  road  to  failure  once  its  circulation  and  adver- 
tising revenue  are  substantially  below  that  of  its  rival  daily  paper  which  spark 
the  downward  spiral.  A  newspaper  on  the  verge  of  bankruptcy  is  in  actuality 
a  failed  paper  which  cannot  be  resuscitated. 

This  supplemental  statement,  read  with  my  prior  statement  of  July  12,  1967, 
will  show  that  Congress  alone  can  provide  the  remedy  for  financially  distressed 
daily  papers.  S.  1312  will  not  change  the  natural  market  factors  which  cause 
newspapers  to  fail  and  which  determine  whether  a  community  can  support  more 
than  one  daily.  But  the  limited  exemption  in  S.  1312  will  provide  a  basis  for 
countervailing  cost  savings  and  efficiency  of  operations  whereby  a  newspaper  on 
the  road  to  demise  will  be  restored  to  a  profitable  operation  under  the  exemption 
from  antitrust  liability  of  joint  operations  and  mergers  within  the  limited  ambit 
of  the  Bill. 

In  my  appearance  before  this  Subcommittee  on  July  12,  1967,  I  stated  that 
"As  a  result  of  long  study  of  the  bill  [S.  1312]  ANPA  does  not  oppose  enactment 
of  the  Bill  because  it  harms  nobody  and  offers  potential  benefit  where  most 
needed  in  the  newspaper  business." 

In  answer  to  questions  from  Senator  Hart,  I  clarified  that  statement  by  point- 
ing out  that  as  of  that  time  the  ANPA  Board  had  merely  resolved  not  to  oppose 
the  Bill.  The  Board  authorized  me  to  make  my  statement  for  myself  based  on  my 
long  experience  in  the  newspaper  business,  but  I  further  stated  that  obviously 
I  could  not  divorce  myself  from  being  General  Counsel  of  ANPA. 

I  added,  however,  that  as  these  Hearings  progress,  or  when  they  are  concluded, 
the  ANPA  Board  might  take  other  actions  of  a  more  affirmative  nature.  This  the 
Board  has  done  in  several  respects. 

It  should  also  be  noted  that  I  appeared  at  the  specific  request  of  Senator 
Hayden. 

Following  the  general  usage  of  an  association,  the  Board  requested  its  standing 
Federal  Laws  Committee  to  analyze  the  pertinent  testimony  of  proponents  and 
opponents  of  S.  1312  and  any  proposed  amendments  thereto.  On  January  9,  1968, 
the  Committee  rendered  its  Report.  Twenty-two  of  the  twenty-three  committee 
members  endorsed  the  principles  of  S.  1312,  after  studying  the  Hearings  before 
this  Subcommittee  and  assessing  the  issues,  arguments  pro  and  con,  including 
certain  suggested  amendments. 

I  respectfully  ask  that  this  Report  be  appended  to  my  statement  and  be  in- 
corporated in  the  record  of  these  Hearings. 

It  believe  it  will  serve  the  convenience  of  this  Subcommittee  to  give  you  a 
condensed  statement  of  the  highlights  of  the  Report  and  what  followed  its  sub- 
mission to  the  ANPA  Board. 

First,  the  ANPA  Board  had  received  many  questions  regarding  S.  1312.  It  be- 
came apparent  that  considerable  misinformation,  misinterpretation  and  confusion 
had  arisen  from  this  Subcommittee's  Hearings  in  July  and  August,  1967,  and  in 
public  discussions.  Accordingly,  the  ANPA  Board  was  moved  to  ask  the  Federal 
Laws  Committee  to  prepare  a  clarifying  explanation  of  S.  1312,  its  limited  scope 
and  purpose. 

The  Report  of  the  Committee  was  distributed  by  authorization  of  the  ANPA 
Board  to  the  entire  ANPA  membership  in  ANPA  General  Bulletin  No.  2,  dated 
January  9,  1968.  The  ANPA  members  were  asked  to  forward  their  reactions  to 
the  Chairman  of  the  Committee  or  to  Stanford  Smith.  ANPA  General  Manager. 
I  may  say  that  copies  of  the  Report  have  been  made  available  to  the  members 
of  this  Subcommittee  and  the  other  members  of  the  parent  Senate  Committee 
on  the  Judiciary. 

In  sum.  the  ANPA  Federal  Laws  Committee  made  the  following  key  points : 
.  (1)  The  limited  exemption  in  S.  1312  is  comparable  to  other  limited  anti- 
trust exemptions  Congress  has  enacted  to  meet  certain  special  problems 
arising  from  changing  economic  trends ; 
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(2)  ANPA  remains  steadfastly  in  opposition  to  general  exemptions,  but 
this  should  not  be  confused  with  the  rigidly  defined  limited  exemption  in 
S.  1312  designed  to  foster,  not  to  stifle,  competition.  The  proposed  exemption 
is  always  subject  to  court  and  congressional  review  ; 

(3)  S.  1312  proposes  to  salvage  a  failing  newspaper  before  its  press 
voice  is  silenced.  Proof  of  total  failure  required  by  the  present  "failing 
company"  doctrine  applied  to  industrial  firms  would  not  save  a  failing 
newspaper ; 

(4)  There  is  no  justification  for  the  following  fears  expressed  by  opponents 
of  S.  1312  who  contend  it  would  '"open  the  door  to  ruthless  competitive 
assault  by  large,  powerful  corporations  on  small,  struggling  ones ;  that  chain 
newspapers  would  stifle  hometown  voices;  that  joint  or  merged  operation 
opens  the  possibility  of  forced  combination  ad  rates,  preferential  discounts 
and  below-cost  predatory  pricing;  that  metropolitan  dailies  could  establish 
non-profitable  satellites  in  the  suburbs,  then  absorb  them  as  financial 
failures  and  knock  out  local  competition ;  or  that  special-interest  newspaper 
legislation  could  open  the  way  for  government  operation  of  a  subsidized 
newspaper  in  a  one-newspaper  community." 

(5)  Amendments  have  been  recommended  by  proponents  of  the  Bill.  A  key 
amendment  would  unequivocally  state  that  except  for  the  limited  exemption 
of  joint  arrangements  or  mergers  where  only  one  of  the  newspapers  involved 
is  operated  successfully,  there  would  be  no  exemption  from  the  antitrust  laws 
of  conduct  by  the  joint  or  merged  operations  which  would  be  unlawful  if 
undertaken  by  a  single  corporation.  Thus,  predatory  practices  such  as 
predatory  advertising  rates  would  not  be  immune  from  antitrust  liability ; 

(6)  The  Bill  contains  no  provision  that  would  deter  the  entry  of  a  new 
competitive  paper  in  the  area  where  the  joint  or  merged  operations  had 
taken  place.  Natural  economic  factors  not  affected  by  the  Bill  determine 
whether  a  market  can  support  another  new  newspaper ; 

(7)  Philosophical  objection  to  any  exemption  is  overborne  by  the  public 
welfare  to  be  served  by  the  limited  antitrust  exemption  in  S.  1312  ; 

(S)   Prior  newspaper  antitrust  cases  not  involving  a  failing  newspaper 
are  not  affected  by  the  Bill. 
It  is  notable  that  not  even  a  dozen  daily  newspaper  publishers  out  of  a  mem- 
bership of  1,014  replied  to  the  Federal  Laws  Bulletin  in  opposition  to  S.  1312. 

THERE  MUST  BE  FACTUAL  PROOF  OF  A  FAILING  NEWSPAPER  TO  MAKE  THE  EXEMPTION 

OPERATIVE 

Certain  witnesses  have  confused  this  condition  precedent  to  the  Bill's  antitrust 
exemption  by  injecting  into  their  opposition  contentions  related  to  the  profitability 
of  the  newspaper  publishing  business  generally  or  to  the  profitability  of  par- 
ticular joint  arrangement,  newspaper  groups  or  a  specific  newspaper.  This  has 
no  relevance  to  S.  1312  if  there  is  evidence  sufficient  to  persuade  a  court  that  as 
a  matter  of  fact  a  failing  newspaper,  as  defined  in  the  Bill,  existed  at  the  time 
the  newspaper  merger  or  joint  operating  arrangement  was  proposed  or  entered 
into.  Furthermore,  at  that  time  not  more  than  one  of  the  newspaper  publications 
involved  in  the  joint  amingement  or  combination  can  be  a  profitable  newspaper 
in  order  to  come  within  the  exemption. 

If  these  tests  are  met,  it  is  irrelevant  that  both  newspapers  under  a  joint 
arrangement  or  under  the  same  ownership  in  the  same  city  later  become  and 
remain  profitable.  Indeed,  the  main  purpose  is  to  assure  that  the  formerly 
failing  newspaper  involved  in  the  particular  joint  arrangement  or  merger  will 
become  profitable.  Once  the  objective  of  the  Bill  to  preserve  a  failing  newspaper 
is  attained,  I  know  of  no  antitrust  doctrine,  whether  applied  generally  or  par- 
ticularly with  respect  to  any  antitrust  exemption,  which  makes  relevant  as  such 
high  or  low  profitability  of  a  newspaper  or  a  high  or  low  specified  rate  of  return 
on  investment  or  an  equity  interest  in  a  newspaper  in  the  absence  of  evidence 
of  illegal  monopolization  or  illegal  conduct  causally  related  to  those  facts.  In 
antitrust  cases,  the  courts  have  made  it  clear  that  the  reasonableness  of  profits, 
like  the  reasonableness  of  prices,  in  and  of  itself  is  not  a  test  of  antitrust 
illegality. 

It  would  be  paradoxical  to  enact  an  antitrust  exemption  to  shield  a  failing 
newspaper  from  extinction  and  then  turn  that  exemption  into  a  weapon  to 
attack  the  merger  or  joint  arrangement  once  the  failing  newspaper  becomes 
profitable. 
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THE  BILL'S  DEFINITION  OF  A  "FAILING  NEWSPAPER"  IS  ESSENTIAL  AND  REALISTIC  * 

Objections  raised  regarding  the  Bill's  definition  of  a  "failing  newspaper"  are 
Unconvincing. 

The  definition  admittedly  liberalizes  the  current  "failing  company"  doctrine 
applicable  both  to  industrial  and  newspaper  mergers  under  amended  Section  7 
of  the  Clayton  Act.  This  broadened  definition  would  also  apply  to  joint  newspa- 
per arrangements  as  differentiated  from  corporate  amalgamations. 

As  I  have  said,  the  present  "failing  company"  doctrine  cannot  be  invoked  unless 
the  firm  is  hopelessly  insolvent  or  bankrupt  and  hence  almost  beyond  salvation. 
Such  a  test  is  wholly  unrealistic  applied  to  newspapers.  Unlike  industrial  firms, 
a  newspaper  in  financial  difficulties  due  to  losses  in  circulation  and  advertising- 
is  caught  in  an  irreversible  spiral  that  leads  to  its  demise.  There  is  no  market  for 
a  "failed"  newspaper  but  a  "failing"  newspaper,  as  defined  in  the  Bill,  can  be 
revitalized  by  a  merger  or  a  joint  arrangement  as  those  terms  are  defined  in  the 
Bill. 

Professors  Raymond  B.  Nixon  2  and  Simon  Whitney,3  independent  expert  wit- 
nesses called  at  the  request  of  Senator  Hayden,  made  the  irrefutable  point  that 
a  newspaper  differs  markedly  from  other  businesses  in  that  its  prospective  fail- 
ure must  be  remedied  at  an  early  date.  The  remedial  alternatives  of  a  merger 
or  joint  arrangement  are  typically  the  feasible  ones. 

Critics  of  the  "failing  newspaper"  definition  also  overlook  the  vital  difference 
that  the  social  interest,  in  preventing  the  death  of  a  newspaper  far  outweighs  the 
interest  in  preventing  the  disappearance  of  an  industrial  firm.  A  new  entry  to 
take  the  place  of  a  dead  newspaper  is  an  academic  speculation,  whereas  a  defunct 
producer  of  a  commodity  can  generally  be  replaced  by  surviving  suppliers  of  the 
same  kind  of  product. 

Another  opposing  contention  is  that  the  "failing  newspaper"  definition  is  ex- 
tremely vague.  This  echoes  like  arguments  once  directed  against  the  general 
statutory  standards  of  the  Sherman,  Federal  Trade  Commission  and  Clayton 
Acts,  but  long  since  repudiated  by  the  Supreme  Court.  The  "failing  newspaper" 
standard  is  clearly  in  conformity  with  the  incipiency  tests  of  violation  the  Su- 
preme Court  has  upheld  under  Section  5  of  the  Federal  Trade  Commission  Act.4 
The  words  "appears  unlikely  to  remain  or  become  a  financially  sound  publication" 
is  a  reasonable  probability  test  comparable  to  that  applied  by  the  Supreme  Court 
under  Section  2(a)  of  the  Robinson-Patman  Act5  and  Sections  3"  and  7'  of  the 
Clayton  Act. 

Consonant  with  the  other  general  standards  Congress  has  written  into  the  anti- 
trust laws,  the  "failing  newspaper"  definition  vests  in  the  courts  the  task  of 
weighing  the  various  factors  relevant  to  whether  or  not  a  newspaper  is  unlikely 
to  remain  or  become  financially  viable.  In  an  interview  at  the  time  S.  1312  was 
introduced,  Senator  Hayden  set  forth  numerous  illustrative  evidentiary  matters 
a  court  would  consider  as  relevant  before  reaching  a  judgment  on  the  particular 
circumstances.8  If  challenged  in  a  suit  by  the  government  or  a  private  party,  a 
newspaper  would  have  the  burden  of  proving  that  it  met  the  test  of  a  "failing 
newspaper"  as  defined  in  the  Bill. 


1  It  is  worthy  of  special  note  that  in  the  recent  case  of  United  States  v.  Third  National 
Rank  in  Nashville,  et  al.,  decided  bv  the  Supreme  Court  of  the  United  States  on  March  4, 
1968,  88  Sup.  Ct.  882  (1968) .  the  Court  said  : 

"Congress  was  also  concerned  about  banks  in  danger  of  collapse — banks  not  so  deeply 
in  trouble  as  to  call  forth  the  traditional  'failing  company'  defense,  but  nonetheless  in 
danger  of  becoming  before  long  financially  unsound  institutions.  Congress  seems  to  have 
felt  that  a  bank  failure  is  a  much  greater  community  catastrophe  than  the  failure  of  an 
industrial  or  retail  enterprise,  and  that  a  much  smaller  risk  of  failure  than  that  required 
by  the  failing  company  doctrine  should  be  sufficient  to  justify  the  rather  radical  preventive 
step  of  an  anticompetitive  merger."  This  same  Congressional  intention  is  also  applicable 
with   respect  to  the  definition  of  the   "failing  newspaper"   in   S.   1312. 

2  Statement  before  Senate  Antitrust  and  Monopoly  Subcommittee.   March   18,   1968. 

3  Statement  before  Senate   Antitrust  and   Monopolv    Subcommittee.    February   27,    1968. 

4  FTC  v.  Motion  Picture  Advertising  Service  Co.,  344  U.S.  392  (1953)  ;  FTC  v.  Brown 
Shoe  Co.,  384  U.S.  316  (1966). 

5  FTC  v.  Morton  Salt  Co..  334  U.S.  37  (1948) . 

6  E.g.,  Standard  Fashion   Co.  v.  Magrane-Honston   Co.,  258  U.S.  346    (1922). 

7  E.g.,  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294  (1962). 

8  See  "An  Interview  with  Senator  Carl  Havden  of  Arizona.  Author  of  S.  1312,"  Hear- 
ings on  S.  1312,  pt.  I  at  p.  451. 
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NOTHING   IN   S.    1312   WILL  PREVENT   OR  FREEZE  OUT  THE  ENTRY  OF   A    NEW   INDEPEND- 
ENTLY   COMPETITIVE    NEWSPAPER   IN    THE    RELEVANT    MARKET 

Professor  Raymond  B.  Nixon,  a  nationally  recognized  professor  of  journalism 
at  the  University  of  Minnesota,  in  his  testimony  before  this  Subcommittee  sub- 
mitted empirical  data  with  accompanying  analysis  to  support  his  conclusion  that 
S.  1312  would  not  bar  entry  of  new  newspapers.  Hs  conclusion  merits  quotation : 

"Perhaps  the  most  serious  charge  against  S.  1312  is  that  it  would  bar  the  entry 
of  new  newspapers.  The  realities  are  that  the  entry  of  a  new  newspaper  is 
governed  by  natural  economic  forces,  not  by  the  conduct  of  the  existing  paper  or 
papers.  Instead  of  creating  an  artificial  barrier  to  the  entry  of  new  papers,  S.  1312 
will  provide  a  prescription  for  preventing  the  exit  of  failing  papers.  The  ex- 
perience of  the  last  four  decades  indicates  that  there  is  a  much  better  chance  of 
saving  an  existing  paper  than  there  is  of  starting  a  new  one.'* 9 

Irrefutable  statistical  data  compiled  by  Professor  Nixon  show  that  in  cities 
with  a  population  ranging  from  200.000  to  more  than  1.000,000,  new  dailies  have 
been  rare.  From  1945-1953  only  three  new  dailies  were  established  in  cities  of 
200,001  to  500,000 ;  only  one  in  cities  from  .100,001  to  1,000.000 :  and  only  live  in 
cities  over  1,000,000.  From  1054-1066.  the  comparative  figures  for  these  same 
categories  were  nine,  one,  and  one.  During  the  same  periods  in  cities  ranging 
from  less  than  10,000  population  to  100,000  there  were  cities  where  new  entries 
reached  figures  which  could  be  described  as  more  than  a  few.  Thus  there  were 
72  new  dailies  in  cities  of  less  than  10,000,  66  new  dailies  in  ci'ies  from  10,001 
to  25,000,  and  29  new  dailies  in  cities  from  25,001  to  50.000.  Some  of  these  new 
entries  were  subsequently  suspended  so  that  the  net  figure  of  new  entries  which 
survive  is  lower.10 

The  foregoing  empirical  data  refute  the  contention  of  critics  that  S.  1312  will 
deter  new  entries  of  newspapers. 

Any  actual  or  potential  barrier  to  such  new  ventures  inheres  in  natural,  not 
made-made,  economic  factors  governing  the  present  day  structure  of  the  news- 
paper publishing  business. 

It  is  noteworthy  that  in  several  antitrust  newspaper  cases  the  courts  have 
already  recognized  that  in  cities  of  a  certain  population  size  two  competitive 
newspapers  cannot  be  supported  under  present  day  conditions.  See  Union  Leader 
Corp.  v.  Newspapers  of  New  England,  Inc.,  2S4  F.2d  582  (1st  Cir.  1060),  cert. 
denied,  365  U.S.  833  (1961)  ;  United  States  v.  Harte-Hanks  Newspapers,  Inc., 
170  F.  Supp.  227.  N.D.  Tex.  1959). 

The  Supreme  Court  and  lower  federal  courts  have  realistically  interpreted  the 
antitrust  laws  as  sanctioning  a  "thrust  upon"  monopoly.  In  United  state*  v. 
Aluminum  Co.  of  America,  184  F.2d  416  (2d  Cir.  1945),  sitting  by  statute  as  a 
court  of  last  resort,  Judge  Learned  Hand  said  that  a  market  may  be  so  limited 
that  only  one  surviving  firm  can  profitably  meet  the  demand.  This  fits  precisely 
the  case  of  a  city  with  a  readership  and  advertising  demand  capable  of  supporting 
only  one  daily  newspaper.  If  that  condition  results  from  honest  competitive 
endeavor,  the  sole  daily  paper  is  not  branded  as  an  illegal  monopoly.  The  United 
States  Supreme  Court  in  United  States  v.  E.  I.  di<  Pont  de  Nemours  d-  Co.. 
351  U.S.  377  (1956),  in  its  per  curiam  affirmance  of  the  District  Court  in  United 
Shoe  Machinery  Corp.  v.  United  States.  374  U.S.  521  (1954),  and  in  United  States 
v.  Grinnell  Corp.,  3S4  U.S.  563  (1966),  distinguished  the  wilful  acquisition  of 
monopoly  power  from  a  monopoly  "thrust  upon"  a  company. 

Even  so,  the  word  "monopoly"  must  be  put  in  proper  context.  My  earlier  state- 
ment and  those  of  Professors  Nixon  and  Whitney  attest  to  the  fact  that  the 
growth  of  competition  from  radio  and  television  has  made  obsolete  the  chnrge  that 
the  sole  local  daily  newspai>er  has  a  monopoly  as  a  communications  medium. 
Statistics  on  the  extent  of  intermedia  competition  may  be  a  source  of  conflicting 
estimates,  but  the  existenee  of  intermedia  competition  for  the  reader's  time  and 
for  the  advertising  dollar,  as  Professor  Nixon  has  emphasized,  is  an  undeniable 
fact  in  every  size  of  newspaper  market.  Critics  who  deplore  the  virtual  disap- 
pearance of  economic  competition  in  daily  local  newspapers  seem  conveniently 
to  ignore  what  every  informed  citizen  knows  from  experience  and  common 
sense,  namely,  that  when  all  media  sources  are  considered,  the  decline  of  local 


9  Statement    before    Senate    Subcommittee    on    Antitrust    and    Monopoly    on    S.    1312, 
March  19.  1968. 

10  See    tables    attached    to    Professor    Nixon's    statement    before    Senate    Antitrust    and 
Monopoly  Subcommittee.  March  19.  1968. 
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daily  newspaper  competition  is  outweighed  by  the  great  increase  in  the  com- 
petition of  diversified  printed  media  and  the  intermedia  competition  of  radio  and 
television. 

Against  this  factual  background,  how  can  it  be  legitimately  contended  that 
S.  1312  will  accentuate  rather  than  alleviate  the  insurmountable  natural  eco- 
nomic obstacles  to  new  entries  of  newspapers?  As  Professor  Nixon  convincingly 
demonstrated,  joint  newspaper  operation  covered  by  the  limited  antitrust  exemp- 
tion in  S.  1312  would  ensure  keeping  alive  the  news  and  editorial  independence 
of  a  failing  newspaper  in  a  city  which  otherwise  could  not  economically  support 
more  than  one  daily  newspaper.  So  far  as  newspaper  mergers  are  concerned,  how 
can  it  be  persuasively  contended  that  the  single  ownership  of  two  daily  news- 
papers in  a  given  city  harms  rather  than  benefits  the  readers  and  advertisers 
in  that  community?  There  is  no  factual  proof  that  such  single  ownership  tends 
to  suppress  or  actually  suppresses  competition  between  the  two  news  staffs  or 
blots  out  editorial  and  other  differences  between  the  two  papers.  To  the  con- 
trary, Professor  Nixon's  studies,  ranging  over  a  span  of  several  decades,  have 
destroyed  this  myth  by  factual  findings.  The  growth  of  morning-evening  com- 
binations under  single  ownership  has  not  deprived  the  community  of  the  ad- 
vantages of  separately  owned  competitive  newspapers.  Furthermore,  Professor 
Nixon's  studies  reveal  no  significant  differences  between  competitive  and  non- 
competitive papers  in  the  proportions  of  space  devoted  to  17  major  categories  of 
material  and  in  the  characteristics  of  editorials.11 

It  should  be  self-evident  that  if  a  newspaper  can  no  longer  be  a  vital  competi- 
tive factor  in  the  market  (c/.  United  States  v.  Broun  Shoe  Co.,  370  U.S.  294  at 
319  (1963) ),  the  Bill  does  not  condone  restraints  on  competition.  On  the  contrary, 
Congress  itself  would  be  determining  that  the  limited  antitrust  exemption  is 
reasonably  ancillary  to  effectuate  the  public  interest  in  preserving  a  newspaper 
that  would  otherwise  cease  publication. 

It  is  beside  the  point  to  say  that  the  Bill  will  open  a  wide  door  to  newspaper 
mergers.  Unless  the  acquired  newspaper  is  a  failing  one,  a  newspaper  merger, 
like  the  one  recently  declared  in  violation  of  Section  7  of  the  Clayton  Act  in 
United  States  v.  Times  Mirror  Company,  274  F.  Supp.  606  (D.  Calif.  1967),  will 
not  come  within  the  Bill's  exemption. 

What  is  relevant  is  that  the  Congress,  having  weighed  the  general  objectives 
of  national  antitrust  policy  against  the  countervailing  values  of  the  limited  anti- 
trust exemption  in  S.  1312,  will  have  made  a  judgment  that  the  permissive  anti- 
trust relaxations  in  the  Bill  foster  rather  than  injure  the  public  interest  by  keep- 
ing a  failing  newspaper  alive. 

The  trend  in  judicial  interpretations  of  the  Sherman  Act  and  Section  7  of  the 
Clayton  Act,  as  well  as  the  restraint  of  trade  jurisdiction  under  Section  5  of  the 
Federal  Trade  Commission  Act,  make  it  too  late  to  rely  upon  a  judicial  Rule  of 
Reason  to  achieve  the  aims  of  S.  1312.  There  is  thus  no  alternative  to  a  Con- 
gressional enactment  which,  like  every  other  antitrust  exemption  of  the  Con- 
gress, recognizes  that  special  economic  circumstances  justify  departure  from  a 
rigid  and  self-defeating  antitrust  interpretation  in  order  to  give  primacy  to  the 
public  interest  of  keeping  a  newspaper  alive. 

COMPARABLE  ANTITRUST   EXEMPTIONS   ENACTED   BY   THE   CONGRESS    HAVE   BEEN    KEPT 
WITHIN    THE   BOUNDARIES   OF   THE   INTENDED   LIMITED   SCOPE 

Contrary  to  the  unwarranted  fear  of  opponents  of  S.  1312  that  the  exemption 
therein  will  be  construed  to  sanction  conduct  beyond  its  limited  ambit,  judicial 
interpretations  of  notable  antitrust  exemptions  have  demonstrated  the  heavy 
burden  placed  upon  parties  claiming  the  exemption  to  prove  that  their  conduct 
is  sanctioned  thereby.  This  Subcommittee  is  well  aware  that  the  general  rule  of 
statutory  construction  is  that  an  exemption  is  strictly  construed  and  that  im- 
plied extension  of  its  scope  is  to  be  avoided. 

A  series  of  Supreme  Court  and  lower  federal  court  decisions  amply  support 
this  judicial  approach. 

Most  recently  in  Case-Swayne  Co.  v.  Sunkist  Growers,  Inc.,  389  U.S.  384  (1961), 
the  Supreme  Court  held  that  a  citrus  fruit  cooperative,  which  included  some  food 
packer  members,  was  not  entitled  to  the  exemption  in  the  Capper-Volstead  Act 
of  1922  (7  U.S.C.  Sections  291-292).  That  exemption  permits  farmers  and  other 

11  See  statement  before  Senate  Antitrust  and  Monopoly  Subcommittee,  March  19,  1968. 
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producers  of  food  products  to  form  cooperative  associations  in  order  to  act  col- 
lectively in  the  sale  of  their  products.  In  Sunkist  Grotvers,  the  Court  held  that 
only  actual  farmers  or  other  producers  of  agricultural  products  come  within  the 
shelter  of  the  exemption. 

In  United  States  v.  Borden,  308  U.S.  188  (1939),  the  Supreme  Court  held  that 
Section  6  of  the  Clayton  Act  (15  U.S.C.  Section  17)  and  the  Capper-Volstead  Act 
did  not  immunize  from  antitrust  liability  a  conspiracy  of  a  milk  producers'  co- 
operative with  milk  dealers,  municipal  officers,  a  trade  association  and  labor 
unions  in  the  sale  of  milk  in  the  Chicago  market  area.  The  groups  other  than  the 
cooperative  itself  could  not  qualify  for  the  exemption.  The  Court  rejected  the 
contention  that  an  agricultural  cooperative  enjoyed  complete  exemption. 

In  a  third  major  case,  Maryland  and  Virginia  Milk  Producers  Ass'n  v.  United 
States,  362  U.S.  458  (1960).  the  Supreme  Court  sustained  two  causes  of  action 
against  the  defendant  cooperative.  One  was  the  Government's  charge  that  the 
defendant  had  illegally  acquired  an  independent  dairy  and  had  conspired  with  the 
dairy's  former  owner  illegally  to  restrain  trade.  The  other  was  the  Government's 
charge  that  the  defendant  cooperative  had  used  predatory  practices  in  seeking 
to  achieve  a  monopoly  position  far  removed  from  the  legitimate  objectives  of  the 
cooperative  as  permitted  by  Section  6  of  the  Clayton  Act.  The  Court  said  that 
Congress  did  not  intend  to  immunize  cooperatives  from  Section  2  of  the  Sherman 
Act  when  the  cooperative  engaged  in  predatory  practices  that  foreclosed  com- 
petition. 

These  three  landmark  Supreme  Court  rulings  should  remove  alarm  that  an 
antitrust  exemption  is  likely  to  be  enlarged  by  judicial  interpretation  into  an 
absolute  immunity.  The  courts  of  conduct  in  question  must  be  related  to  the 
sanctioned  objectives  of  the  limited  antitrust  exemption. 

These  pronouncements  by  the  Supreme  Court  of  basic  principles  of  statutory 
construction  would  apply  with  equal  force  to  S.  1312  if  the  parties  to  a  joint 
newspaper  arrangement  or  merger  sought  to  extend  the  contours  of  the  limited 
exemption. 

The  same  principles  have  been  applied  in  cases  interpreting  the  Fishermen's 
Collective  Marketing  Act,  15  U.S.C.  Sections  521-522,  which  authorizes  independ- 
ent fishermen  to  organize  cooperative  associations  to  bargain  collectively  for  the 
sale  of  fish  and  other  aquatic  products.  In  this  area  the  litigation  involved  pri- 
marily the  relation  of  the  fisheries  exemption  to  exemptions  for  labor  unions. 
The  net  effect  of  the  judicial  decisions  is  to  hold  that  the  independent  fishermen 
cannot  bargain  for  prices  in  combination  with  labor  unions  which  can  bargain 
collectively  for  wages  and  working  conditions  but  not  regarding  prices  between 
sellers  and  buyers.  See  Columbia  River  Packers  Ass'n  v.  Hinton,  315  U.S.  143 
(1942)  ;  Washington  Crab  Ass'n,  FTC  Dkt,  No.  7859  (1964)  ;  Gulf  Coast  Shrimpers 
d  Oystermans  Ass'n  v.  United  States,  236  F.  2d  658  (5th  Cir.  1956),  cert,  denied, 
352  U.S.  927  (1956)  :  Local  36  of  International  Fishermen  and  Allied  Workers  of 
America  v.  United  States,  111  F.  2d  320  (9th  Cir.  1949),  cert,  denied,  339  U.S.  947 
(1950)  ;  Hawaiian  Tuna  Packers,  Ltd.  v.  International  Longshoremen's  and  Ware- 
housemen's Union,  72  F.  Supp.  562  (D.  Hawaii,  1947). 

The  Fisheries  exemption  cases  also  show  that  predatory  and  coercive  practices 
are  beyond  the  pale  of  the  exemption. 

The  judicial  interpretations  of  the  antitrust  exemption  of  labor  unions  involve 
many  facets  of  which  pertinent  to  this  discussion  are  two  leading  Supreme  Court 
cases.  One  is  Allen-Bradley  Co.  v.  Local  Union  No.  8,  International  Brotherhood 
of  Electrical  Workers,  325  U.S.  797  (1944),  which  ruled  that  the  labor  union 
exemption  is  inapplicable  to  restraints  achieved  in  concert  with  nonlabor  or 
business  groups.  The  other  is  Pennington  v.  United  Mine  Workers  of  America, 
381  U.S.  657  (1965),  where  the  Supreme  Court  held  that  "*  *  *  a  union  forfeits 
its  exemption  from  the  antitrust  laws  when  it  is  clearly  shown  that  it  has  agreed 
with  one  set  of  employers  to  impose  a  certain  wage  scale  on  other  bargaining 
units  *  *  *." 

Finally,  two  judicial  decisions  have  limited  the  scope  of  the  Webb-Pomerene 
Export  Trade  Act  (15  U.S.C.  Sections  61-65),  which  exempts  from  the  Sherman 
Act  export  trade  associations  engaged  solely  in  export  trade.  In  United  States  v. 
United  States  Alkali  Export  Ass'n,  Inc.,  86  F.  Supp.  59  ( S.D.N. T.  1949),  the 
court  held  that  an  export  association  is  not  shielded  by  the  exemption  if  it 
engages  in  the  following  conduct:  (a)  participates  in  foreign  cartels:  (b)  uses 
monopoly  power  to  suppress  competition  of  independent  domestic  competitors 
engaged  in  export  trade;  and  (c)  stabilizes  domestic  prices  by  the  device  of 
removing  surplus  produce  of  its  members  from  the  market. 
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In  United  States  v.  Minnesota  Mining  &  Manufacturing  Co.,  92  F.  Supp.  947 
(D.  Mass.  1950),  the  court  held  that  the  Webb-Pomerene  Act  did  not  exempt  an 
arrangement  among  four  American  companies,  controlling  86  percent  of  American' 
export  business  in  coated  abrasives,  for  the  establishment  of  jointly-owned  pro- 
duction facilities  abroad. 

The  overall  conclusion  to  be  drawn  from  the  above  judicial  decisions  is  that 
the  courts  can  be  depended  upon  to  confine  the  scope  of  an  antitrust  exemption 
such  as  the  one  in  S.  1312  to  the  transactions  and  conduct  specifically  described 
within  its  limited  coverage. 

"good"  versus  "bad"  newspaper  is  a  false  issue 

Another  untenable  contention  expressed  at  these  Hearings  was  raised  by  the 
question,  "Why  prop  up  and  save  a  failing  newspaper  if  it  is  not  good  enough  to 
rescue  from  demise?" 

But  this  question  misconceives  the  reasons  for  newspaper  failures.  As  Profes- 
sor Nixon  and  others  have  amply  demonstrated,  newspapers  are  going  out  of 
business  today  not  because  they  are  "bad"  newpapers  but  because,  as  a  result 
of  changing  commercial  and  economic  circumstances  affecting  their  survival, 
communities  which  once  were  able  to  support  two  separately  owned  and  com- 
mercially competing  newspapers  no  longer  are  able  to  do  so.  In  any  event,  we 
reject  the  efforts  of  some  to  characterize  newspapers  as  "good"  or  "bad,"  and 
we  would  call  to  the  Committee's  attention  on  this  point  the  testimony  of 
Mr.  Ehigene  Cervi,  one  of  the  bill's  most  vigorous  opponents: 

"You  ask  me,  gentlemen,  what  is  a  good  or  bad  newspaper.  T  shall  answer  by 
asking  what  is  a  good  or  bad  person.  I  really  do  not  know  the  answer  to  either 
question.  I  doubt  that  other  witnesses  will  either."  Transcript  of  Hearings,  Vol. 
I  at  p.  66  (July  12,  1963). 

THE    RULINGS     OF    THE    DISTRICT     COURT    IN     THE    TUCSON     CASE    DEMONSTRATE    AND 
CONFIRM    NECESSITY    FOR    ENACTMENT    OF    S.    1312 

This  Subcommittee  will  recall  that  when  Senator  Hayden  made  his  state- 
ment on  S.  1312  at  the  opening  of  the  hearings,  he  stressed  that  the  Bill  is  in- 
tended to  remove  the  antitrust  cloud  that  hangs  over  the  joint  operating  ar- 
rangements not  only  of  the  Tucson  papers  but  also  the  similar  joint  operations 
in  a  least  21  other  cities.  Senator  Hayden  further  pointed  out  that  the  Bill  would 
also  cover  newspaper  mergers  which  originated  as  an  alternative  when  the  failing 
newspaper  for  various  reasons  could  not  work  out  a  joint  arrangement  with  the 
other  paper  in  the  city. 

The  recent  decision  of  the  District  Court  in  the  Tucson  case,12  condemning  the 
joint  operating  agreement  between  the  Tucson  Star  and  Citizen  as  illegal 
per  se  under  Section  1  of  the  Sherman  Act,  underscores  the  urgent  need  de- 
scribed by  Senator  Hayden.  He  warned  that  if  the  Department  of  Justice  was 
successful  in  dissolving  the  Tucson  joint  newspaper  operations  the  Department 
"will  take  antitrust  action  against  all  other  newspapers  in  similar  circum- 
stances." That  portent  is  now  converted  into  a  stark  reality  by  the  ruling 
of  Judge  Walsh  in  the  Tucson  antitrust  suit. 

BASIC  PROBLEM   OF  ACCOMMODATION  OF  ANTITRUST  ENFORCEMENT  AND   FUNCTIONS   OF 

DAILY    NEWSPAPERS 

In  perspective  the  basic  problem  is  one  of  accommodation  of  antitrust  policy 
and  enforcement  to  the  indispensable  functions  of  daily  newspapers. 

The  need  for  this  accommodation  was  cogently  stated  by  Congressman  Emanuel 
Celler,  Chairman  of  the  House  Judiciary  Committee  and  its  Antitrust  Subcom- 
mittee. In  an  interview  by  Editor  &  Publisher,  February  16,  1963,  prior  to  the 
opening  of  the  House  Antitrust  Subcommittee  Hearings  on  the  newspaper  busi- 
ness, Mr.  Celler  emphasized  that  "Our  chief  interest  is  to  keep  newspapers  alive." 

In  referring  to  joint  ventures  and  joint  organizations  between  newspapers,  Mr. 
Celler  left  open  for  full  inquiry  whether  such  arrangements  are  fair  and  equitable 
and  whether  they  involve  antitrust  violations.  But  the  keynote  of  his  interview 


13  United  States  v.   Citizen   Publishing  Co.,  ct  al.,  District  Court,   Arizona,   January  31, 
1968. 

13  Statement  of  Senator  Hayden,  Hearings  on  S.  1312,  pt.  I  at  p.  4   (1967). 
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is  reflected  in  the  following  approach  to  accommodation  of  antitrust  enforcement 
and  the  preservation  of  newspapers  :  ....*■ 

•'Personally.  I  incline  to  the  view  that  perhaps  there  might  he  immunization 
for  newspapers  from  anti-trust  laws  in  certain  cases.  If  anti-trust  laws  were 
rigidly  enforced  it  may  he  shown  that  more  harm  than  good  would  result. 

"We  are  interested  in  keeping  newspapers  alive.  We  must  realize  that  anti- 
trust laws  in  some  instances  might  cause  the  death  of  dailies.  Then  we  must  ask 
ourselves:  Which  is  more  important,  maintenance  of  the  anti-trust  laws  or 
preservation  of  the  free  press? 

'-When  it  comes  down  to  that  kind  of  choice,  I  think  the  preservation  of  the 
press  outweighs  a  violation  of  the  anti-trust  laws.  Now  that  does  not  mean  that 
publishers  will  be  left  absolutely  free  to  make  all  kinds  of  agreements.  Each 
agreement  must  be  tested  as  to  whether  or  not  it  is  worthwhile,  whether  or 
not  it  is  in  the  public  interest,  the  welfare  of  the  community  and  the  free  press 

1  This  is  another  way  of  asking  whether  the  realities  of  the  structure  and 
operations  of  dailv  newspaper  markets  shall  prevail  over  rigid  and  mechanistic 
illegal  per  se  interpretations  of  the  antitrust  laws  which  thwart,  rather  than 
promote  the  essential  role  of  the  daily  newspaper  press  in  American  society. 

The  present  head  of  the  Antitrust  Division  of  the  Department  of  Justice  is 
co-author  of  Kaysen  and  Turner,  Antitrust  Policy  (1059).  In  that  text,  at  page 
191,  the  authors  noted  conditions  under  which  a  natural  monopoly  may  result 
in  industrial  markets  and  then  stated: 

'•In  this  situation,  competition  may  exist  for  a  time  but  only  until  bankruptcy 
or  merger  leaves  the  held  to  one  firm ;  in  a  meaningful  sense,  competition  here 
is  self -destructive." 

In  a  footnote  on  the  same  page  the  authors  observed  : 

-There  are  disturbing  indications  that  newspaper  publishing  is  approaching 
-this  unhappy  state  in  many  cities  and  towns." 

Empirical  data  as  of  1959  and  of  this  date  confirm  that  almost  all  cities  in 
the  United  States  have  actually  reached  the  "unhappy  state"  of  having  no 
commercially  competing  dailies. 

CLARIFICATION     OF    DIFFERENCES     BETWEEN     JUDICIAL     RULE     OF    REASON     APPROACH 

AND   ANTITRUST  EXEMPTION   IN    S.    1312 

Iii  the  course  of  the  hearings  it  has  been  suggested  that,  instead  of  enacting 
the  limited  antitrust  exemption  in  S.  1312,  Congress  should  confine  its  action 
to  a  Bill  directing  the  federal  courts  to  apply  a  Rule  of  Reason  approach  in  ad- 
judicating case  by  case  antitrust  issues  affecting  joint  newspaper  arrangements 
and  mergers  stemming  from  a  failing  newspaper  situation. 

However  meritorious  the  judicial  Rule  of  Reason  case  by  case  adjudication 
may  be  when  contrasted  with  the  automatic  per  sc  illegality  rules,  it  is  my  earn- 
est'conviction  that  the  removal  of  antitrust  obstacles  we  have  previously  dis- 
cussed and  Senator  Havden's  comments  thereon  (see  Senator  Hayden's  In- 
formation Sheet  on  S.  1312,  Hearings  on  S.  1312,  Part  I,  at  pp.  445-449)  can 
only  be  effectively  removed  by  the  limited  antitrust  exemption  in  the  Hayden 

Bill.  „  „ 

As  Professor  of  Law,  Richard  E.  Day  of  Ohio  State  University  College  of 
Law  an  independent  expert  called  at  the  request  of  Senator  Hayden,  so  ably 
stated  when  he  appeared  on  July  13,  1967:  "*  *  *  The  Bill  would  constitute 
a  congressional  judgment  covering  newspaper  joint  arrangements  or  combina- 
tions that  are  in  the  light  of  all  the  surrounding  circumstances,  reasonable  and 
in  the  public  interest."  Hearings  on  S.  1312.  Part  I  at  p.  176  (1967). 

Unfortunately  there  is  a  lack  of  understanding  of  the  fundamental  differences 
between  the  two  approaches  mentioned  above.  What  follows  is  aimed  at  clarify- 
ing the  nature  and  effects  of  each  of  these  proposed  solutions  to  the  failing 
newspaper  problems. 

In  contrast  the  Rule  of  Reason  makes  lawful,  as  reasonable,  restraints  which 
are  subservient  or  ancillary  to  main  lawful  purposes  and  of  no  broader  scope 
than  reasonably  necessary  to  achieve  those  legitimate  primary  objectives.  This 
is  known  as  the  doctrine  of  ancillary  restraints. 

This  doctrine  was  first  formulated  in  the  classic  opinion  of  Chief  Justice 
(then  Judge)  Taft  in  United  States  v.  Addyston  Pipe  &  Steel  Co.,  85  Fed.  271 
(6th  Cir.  1898),  aff'd,  175  U.S.  211   (1899).  Later,  this  standard  of  reason  was 
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announced  in  Standard  Oil  Co.  v.  United  States,  221  U.S.  1  (1911).  This  was 
still  later  elaborated  in  the  notable  opinion  of  Justice  Brandeis  in  Board  of 
Trade  v.  United  States,  246  U.S.  231  at  238  (1918)  .u 

Let  me  emphasize  that  instead  of  relying  upon  the  discretion  of  the  courts 
to  resolve  the  factual  and  legal  issues,  S.  1312  would  mean  that  Congress  istelf 
undertook  to  weigh  all  of  those  criteria  and  on  balance  determined  in  its  wisdom 
that  only  a  Congressionally  enacted  antitrust  exemption  can  provide  a  public  in- 
terest solution  to  preserve  failing  newspapers  by  either  a  merger  or  a  joint 
operating  arrangement. 

In  reading  the  passage  from  Justice  Brandeis'  opinion,  quoted  in  footnote  14, 
one  must  therefore  ask :  can  a  case  by  case  application  of  a  judicial  Rule  of 
Reason  pursuant  to  the  Brandeis  criteria,  with  resulting  uncertainty  and  pro- 
tracted litigation,  ever  be  an  adequate  substitute  for  the  Congressional  guide- 
lines in  the  definitions  of  terms  and  other  provisions  of  S.  1312  applicable  to  all 
joint  newspaper  arrangements  and  mergers  arising  from  a  failing  newspaper. 
My  answer  to  that  question  is  in  the  negative. 

In  the  Tucson  case,  the  joint  arrangement  was  declared  illegal  per  se  after 
almost  twenty-eight  years  of  successful  joint  operations.  But  even  a  judicial  Rule 
of  Reason  applied  case  by  case  will  not  give  assurance  that  such  joint  arrange- 
ments and  mergers  will  be  judged  as  of  the  time  they  were  consummated,  as 
provided  in  S.  1312,  rather  than  as  of  the  time  the  antitrust  suit  is  brought  or 
determined.  See  United  States  v.  E.  I.  dxi  Pont  de  Nemours  &  Co.,  353  U.S.  586 
(1957),  where  the  Supreme  Court  upset  a  stock  acquisition  made  thirty  years 
before  that  antitrust  suit  was  instituted  in  1949  charging  a  violation  of  the  old 
Section  7  of  the  Clayton  Act.  Is  it  in  the  public  merest  to  permit  that  "back- 
ward sweep"  to  dissolve  a  joint  newspaper  arrangement  or  to  divest  a  news- 
paper merger  which  preserved  a  failing  newspaper  and  hence  preserved  more 
than  one  daily  news  and  editorial  voice  in  a  city  over  an  extended  period  of 
years?  My  answer  to  that  is  also  in  the  negative. 

It  is  evident  that  the  same  uncertainties  which  moved  Senator  Hayden  to- 
introduce  S.  1312  before  the  Tucson  case  was  finally  decided  on  January  31, 
1968,  exist  now  and  will  continue  to  exist  regardlss.  of  the  seeking  of  an  ap- 
peal to  the  Supreme  Court  or  its  outcome  if  granted.  When  tested  by  the  case 
by  case  judicial  process,  the  decision  in  one  case  would  not  necessarily  deter- 
mine the  antitrust  status  of  other  past  joint  newspaper  arrangements  and  mergers 
stemming  from  a  failing  newspaper  situation.  This  further  underscores  the  urgent 
need  for  an  antitrust  exemption  in  S.  1312  which  would  apply  to  all  newspaper 
joint  arrangements  and  mergers  which,  as  a  class,  come  within  the  failing 
newspaper  definition  of  the  Bill  and  all  of  the  other  requirements  of  the  limited 
antitrust  exemption. 

FEDERAL    COMMUNICATIONS    COMMISSION 

On  March  26,  1968,  the  Chairman  and  Commissioners  of  the  Federal  Com- 
munications Commission  appeared  before  this  Subcommittee. 

Chairman  Rosel  H.  Hyde's  statement,  which  he  said  was  approved  by  the 
Commission  for  presentation  to  this  Subcommittee,  reaffirms  the  long-standing 
policy  of  the  Commission  not  to  adopt  any  general  rule  with  respect  to  newspaper 


14  "Every  agreement  concerning  trade,  every  regulation  of  trade,  restrains.  To  bind, 
to  restrain,  is  of  their  very  essence.  The  true  test  of  legality  is  whether  the  restraint 
imposed  is  such  as  merely  regulates  and  perhaps  promotes  competition  or  whether  it  is 
such  as  may  suppress  or  even  destroy  competition.  To  determine  that  question  the  court 
must  ordinarily  consider  the  facts  peculiar  to  the  business  to  which  the  restraint  is  ap- 
plied :  its  condition  before  and  after  the  restraint  was  imposed  ;  the  nature  of  the  restraint 
and  its  effect,  actual  or  probable.  The  history  of  the  restraint,  the  evil  believed  to  exist, 
the  reason  for  adopting  the  particular  remedy,  the  purpose  or  end  sought  to  be  attained, 
are  all  relevant  facts.  This  is  not  because  a  good  intention  will  save  an  otherwise  objection- 
able regulation  or  the  reverse ;  but  because  knowledge  of  intent  may  help  the  court  t& 
interpret  facts  and  to  predict  consequences." 

Justice  Douglas  quotes  this  passage  and  cites  Standard  Oil  Co.  of  New  Jersey  v. 
United  States,  supra,  in.  reversing  a  summarv  judgment  for  the  Government  in  White 
Motor  Co.  v.  United  States,  372  U.S.  253i  at  261  (1963),  saying  that  "The  rule  of  reason 
normally  requires  an  ascertainment  of  the  facts  peculiar  to  a  particular  business."  The 
same  Justice,  in  his  concurring  opinion  in  Albrecht  v.  The  Herald  Co.,  88  S.  Ct.  869  at  874 
(1968)  said  :  "This  is  a  'rule  of  reason'  case  stemming  from  Standard  Oil  Co.  v.  United 
States,  221  U.S.  1.   62." 

The  Rule  of  Reason  was  applied  by  the  Supreme  Court  in  Appalachian  Coals  Inc.  v. 
United  States,  2SS  U.S.  344  (1933)  and  in  United  States  v.  Columbia  Pictures  Corp., 
189  F.  Supp.  153  (S.D.N.Y.  1960). 
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ownership  of  radio  or  television  stations.  As  Chairman  Hyde  stated,  this  question 
is  considered  on  a  case-by-case  basis  in  the  processing  of  individual  applications 
for  licenses  in  relation  to  the  public  interest  considerations.  The  Commission 
merely  takes  into  consideration  as  only  one  factor  the  fact  that  an  applicant  may 
tiave  newspaper  interests. 

The  Commission  took  no  position  on  S.  1312,  which  it  said  is  "a  question  beyond 
the  jurisdiction  and  functions  of  the  Federal  Communications  Commission".  It 
also  asserted  that  it  is  not  the  Commission's  function  to  adjudicate  violations  of 
the  antitrust  laws,  although  it  is  the  Commission's  policy  to  foster  competition 
and  promote  diversification  of  control  of  mass  communications. 

We  submit  that  while  the  jurisdiction  of  the  Federal  Communications  Com- 
mission in  the  field  of  radio  and  television  is  exclusive,  the  purposes  of  S.  1312 
as  a  limited  antitrust  exemption,  are  independent  of  considerations  relevant  to 
common  ownership  of  broadcast  facilities  and  newspapers. 

STATEMENTS     OF    FEDERAL    TRADE    COMMISSION    CHAIRMAN    PAUL    RAND    DIXON    AND 
ASSISTANT    ATTORNEY    GENERAL    DONALD    F.    TURNER 

As  is  usually  the  case  when  antitrust  exemptions  are  proposed,  the  Federal 
Trade  Commission  and  Justice  Department  have  appeared  in  opposition  to  S. 
1312.  It  is  now  clear,  as  specifically  stated  by  Mr.  Turner,  that  the  Government 
intends  to  adhere  to  the  position  that  all  newspaper  joint  arrangements  involving 
joint  advertising  and  circulation  and  pooling  of  revenues  are  per  se  illegal.  Thus, 
the  need  for  S.  1312  is  no  longer  in  question. 

Apparently  disagreeing  with  publishers  and  experts  in  the  fields  of  journalism 
and  economics.  Chairman  Dixon  and  Mr.  Turner  conclude  that  S.  1312  should 
not  be  passed  for  essentially  these  reasons : 

(1)  Sufficient  savings  can  be  achieved  through  joint  printing  and  distribu- 
tion, without  the  need  for  joint  advertising  and  circulation  and  pooling  of 
revenues. 

(2)  If  city  newspapers  fail,  it  is  because  they  are  not  good  enough  to  be 
supported  in  their  communities  and  it  is  preferable  to  open  the  way  for  new 
entries  than  to  prop  up  the  failures. 

(3)  A  joint  operating  arrangement  should  not  be  placed  upon  the  same 
antitrust  footing  as  a  merger  of  two  newspapers  in  the  same  city  because 
a  merger  leaves  the  market  more  open  to  new  entries  than  does  the  joint 
arrangement. 

(4)  Newspaper  failures  are  no  different  than  failures  in  other  businesses, 
and  therefore  newspaper  publishing  should  be  subject  to  the  same  "failing 
company  doctrine"  as  other  businesses. 

Significantly,  neither  Chairman  Dixon  nor  Mr.  Turner  was  willing  to  recog- 
nize the  possibility  that  some  cities  presently  having  two  newspapers  in  a  joint 
arrangement  are  not  able  to  support  two  newspapers  competing  for  advertising 
and  circulation,  despite  use  of  joint  printing  and  distribution  facilities ;  that 
the  weaker  newspapers  in  such  cities  will  fail ;  that  such  failures  will  not  be 
followed  by  new  entries :  and  that  the  result  will  be  mergers  with  the  remaining 
local  newspapers  or  simply  the  disappearance  of  these  failing  newspapers 
altogether. 

This  Subcommittee  has  received  a  wealth  of  factual  and  statistical  evidence 
indicating  that  this  "possibility"  is  in  fact  a  reality — that  many  joint  arrange- 
ment cities  cannot  support  commercially  competing  dailies.  On  the  other  hand, 
the  assumptions  of  Chairman  Dixon  and  Mr.  Turner  are  totally  theoretical. 

It  should  be  noted  that  both  Chairman  Dixon  and  Mr.  Turner  suggest  that 
given  the  extreme  case  where  a  newspaper  will  fail  absent  a  joint  arrangement, 
a  merger  of  that  newspaper  with  its  competitor  is  preferable  because  the  joint 
arrangement  would  make  new  entry  more  difficult.  This  is  the  government's 
response  to  the  persuasive  argument  advanced  by  the  proponents  that  at  the 
very  least  the  joint  arrangement  should  fare  no  worse  under  the  antitrust  laws 
than  the  outright  merger ;  and  the  response  is  incorrect.  There  is  no  difference 
whatsoever  between  the  joint  arrangement  and  the  merger  so  far  as  possible 
prospective  new  entries  are  concerned.  There  has  not  been  one  shred  of  factual 
evidence  in  these  hearings  indicating  any  such  difference. 

Chairman  Dixon  and  Mr.  Turner  also  dispute  the  need  for  a  liberalized  "fail- 
ing" standard  for  the  newspaper  publishing  business.  They  see  no  reason  why  the 
"imminent  bankruptcy"  test   of  Intern-ational  Shoe   should  not  be   applied  to 


176 

newspapers  as  in  other  businesses.  But  it  is  clear  from  all  factual  evidence  that 
newspapers  do  have  unique  economic  characteristics  and  that  a  newspaper,  un- 
like a  shoe  factory,  cannot  be  saved  when  it  reaches  the  point  of  decline  required 
by  International  Shoe.  In  the  context  of  the  newspaper  business  International 
shoe  means  a  newspaper  must  be  beyond  salvage  and  thus  it  cannot  reflect  the 
countervailing  social  and  political  values  in  preserving  newspapers  that  will 
disappear  absent  a  joint  arrangement  or  combination. 

Mr.  Turner  suggests  that  the  plight  of  the  newspaper  business  is  exaggerated 
because  while  many  metropolitan  dailies  have  failed  or  are  failing,  suburban 
papers  are  filling  the  void.  It  is  beyond  question,  however,  that  while  suburban 
newspapers  may  fill  the  void  in  numbers,  they  do  not  supply  the  type  of  news 
and  opinions  which  the  urban  dailies  supply  and  which  urban  residents  need. 

In  sum.  Chairman  Dixon  and  Mr.  Turner  have  adopted  the  basic  reasoning 
proven  so  untenable  over  and  over  again  in  these  hearings — that  since  only 
•'bad"  newspapers  fail  and  since  these  newspapers  are  replaced  by  new  and  viable 
"good"  newspapers,  let  us  not  "prop  up"  the  "bad"  newspapers  with  antitrust 
exemption.  After  these  long  and  detailed  hearings  on  so  many  facets  of  the 
newspaper  business,  such  reasoning  is  unconvincing  as  a  ground  of  opposition 
to  enactment  of  S.  1312. 

A  CONCLUDING  GENERALIZATION 

Taking  into  consideration  all  of  the  pros  and  cons  regarding  S.  1312  presented 
at  these  Hearings,  I  submit  that,  on  balance,  no  contention  in  opposition  to  the 
Bill  can  override  the  basic  point  that  under  no  circumstances  can  there  be  any 
harm  to  the  public  interest  if,  in  any  given  city,  this  Bill  preserves  two  daily 
newspaper  voices  in  news  and  editorial  views.  This  the  Bill  will  do  by  preventing 
the  demise  of  a  failing  newspaper  as  defined  in  the  Bill  through  the  limited  anti- 
trust exemption  of  a  joint  newspaper  operating  arrangement  or  a  merger  as 
provided  in  the  Bill. 

Two  daily  city  papers,  which  do  not  compete  commercially,  but  compete  in 
news  and  editorial  opinion,  can  be  counted  on  to  serve  the  public  interest  in 
that  community  better  than  a  sole  daily  paper  resulting  in  a  city  which  cannot 
otherwise  support  two  separate  owned  and  operated  daily  papers. 

Respectfully  submitted. 

Senator  Hart.  Two  additional  items  which  are  relevant  and  of  in- 
terest will  be  made  a  part  of  the  record.  One,  a  paper  by  Dr.  Bryce 
Rucker,  Southern  Illinois  University,  and  a  paper  by  Thomas  Kinnel 
Brom  of  Stanford. 

(The  statements  referred  to  follow  :) 

Following  is  a  copy  of  the  Kappa  Tau  Alpha,  Journalism  Scholarship  Society, 
annual  Frank  Luther  Mott  Research  Award  speech,  "Some  Mass  Media  Myths," 
by  Dr.  Bryce  W.  Rucker.  journalism  graduate  studies  and  research  director. 
Southern  Illinois  University,  Carbondale.  111.  Delivered  May  2,  1069.  at  the 
annual  Walter  Williams  chapter.  Kappa  Tau  Alpha  initiation. 

The  Kappa  Tau  Alpha  Frank  Luther  Mott  Research  Award  for  the  best  book 
representing  research  in  the  field  of  journalism  published  in  196S.  was  awarded 
to  Dr.  Rucker  for  his  book.  The  First  Freedom,  Southern  Illinois  University 
Press,  1968.  An  inscribed  citation  and  a  money  award  of  $200  was  made  at  the 
KTA  meeting  by  Dr.  William  H.  Taft,  professor  of  journalism.  University  of 
Missouri.  Dr.  Taft  is  chief  of  the  KTA  central  office  and  a  former  professor 
under  whom  Dr.  Rucker  studied. 

Some   Mass   Media  Myths 
(By  Dr.  Bryce  W.  Rucker) 

Dr.  Taft,  you  do  me  great  honor ;  doubly  so  since  you  and  Mrs.  Taft  came  to 
Carbondale  to  make  this  presentation.  I  hope  you  realize  the  deep  affection  your 
former  students  hold  for  both  of  you.  During  our  graduate  study  we  gained 
gratifying  sustenance  and  needed  encouragement  in  addition  to  warm  hospitality 
from  you.  Thank  you  very  much. 

Congratulations  to  the  new  Kappa  Tau  Alpha  initiates.  Your  professors  are 
proud  of  you  and  especially  of  this  achievement. 
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Tonight.  I  would  like  to  challenge  all  of  you — future  journalists,  teachers, 
and  future  teachers — to  become  involved  in  the  battle  to  protect  our  basic 
freedoms.  They  are  under  heavy  attack  at  this  time,  partially  as  a  result  of 
domestic  unrest.  Unfortunately,  the  general  public  seems  little  concerned.  And 
there  are  those  who  would  curb  freedom  of  speech,  the  press,  assembly,  and 
religion  as  easy  solutions  to  this  unrest. 

Our  primary  professional  interest,  of  course,  is  with  freedom  of  the  press 
and  speech.  Let's  be  reminded  that  press  freedom  is  a  guarantee  to  news  and 
information  consumers  that  they  may  have  access  to  a  diversity  of  media 
voices.  They  may  elect  to  expose  or  ignore  some  or  all  of  these  voices:  but  the 
choice  must  be  theirs.  As  the  media  fall  increasingly  into  fewer  and  fewer 
hands  and  competition  among  the  media  declines,  the  general  public's  press 
freedom  rights  are  eroded. 

If  you  become  embroiled  in  the  fight  to  preserve  and  extend  freedom  of  the 
press,  you  will  soon  learn  that  those  who  hide  behind  this  freedom  to  further 
their  own  selfish  interests  are  debasing  press  freedom  to  such  an  extent  that 
the  American  people  tend  to  view  its  preservation  of  concern  only  to  newspaper 
publishers. 

Although  the  mass  media  quite  correctly  lament  conflicts  of  interest  at  all 
levels  of  government,  they  are  open  to  the  same  serious  charge.  It  should  be  no 
secret  to  you  that  some  media  owners,  including  some  of  the  most  prestigious, 
have  from  time  to  time  used  their  newspaper  and  broadcast  properties  to 
further  their  other  investments.  And  since  there  is  no  "watchdog"  over  the  media, 
the  public  seldom  learns  of  these  activities. 

A  possible  solution  would  be  for  you  young  journalists  and  others  of  your 
kind  to  assume  editorial  control  over  the  newspapers  and  broadcasting  stations. 
Indeed,  the  American  Newspaper  Guild,  if  it  hopes  to  enroll  today's  young 
idealistic  journalists,  would  do  well  to  make  that  one  of  its  major  objectives. 

What  I  propose  is  not  new.  For  years  some  of  the  major  Seandanavian  news- 
papers have  hired  editors  on  long-term  contracts,  giving  them  editorial  autonomy. 
France's  two  most  prestigious  and  two  of  her  largest  daily  newspapers.  Le  Figaro 
and  Le  Monde,  have  vested  editorial  control  in  their  news  staffs.  Owners  of  the 
West  German  weekly  magazine  Stern  recently  relented  to  staff  demands  that 
the  staff  elect  the  editor-in-chief  and  set  editorial  policy.  Those  who  recoil 
in  horror  at  this  thought  as  a  certain  prelude  to  bankruptcy  might  be  reminded 
that  Le  Figaro  has  operated  under  such  an  arrangement  since  the  liberation  of 
Paris  in  World  War  II  and  during  the  past  ten  years  has  grown  significantly 
in  influence  and  circulation. 

Some  newspaper  publishers  have  invoked  freedom  of  the  press  in  attempts  to 
avoid  prosecution  for  violations  of  child  labor  legislation,  minimum  wage  laws, 
price  fixing,  market  sharing,  profit  sharing,  etc.  They  run  to  Congress,  as  they 
do  today,  pleading  for  exemptions  and  threatening  repercussions  to  those 
who  oppose  them.  At  this  moment  several  large  publishers  and  their  agency,  the 
American  Newspaper  Publishers  Association,  are  pressuring  Congress  to  adopt 
antitrust  law  exemptions,  exemptions  that  surely  will,  if  adopted,  reduce  even 
further  the  number  of  non-chain  daily  newspapers  in  the  United  States.  For  this 
so-called  Newspaper  Preservation  Act  would  strip  small  publishers  of  their 
legal  protections  against  large  predators  who  lie  in  wait. 

I'll  not  review  points  in  The  First  Freedom  or  testimony  before  the  Senate 
Antitrust  and  Monopoly  Subcommittee  on  this  bill  or  its  predecessor.  The  Fail- 
ing Newspaper  Act.  Many  of  you  have  read  portions  of  both  ...  at  least  I 
hope  you  have. 

Let  me,  instead,  talk  about  some  myths  on  which  this  bill  relies  for  sus- 
tenance. These  are  myths  which  the  ANPA  and  several  large  publishers,  espe- 
cially chain  and  cross-media  owners,  have  spent  heavily  to  perpetuate. 

Myth  No.  1. — Joint  operation  publishers  have  merged  their  production-adver- 
tising-distribution functions  to  maintain  competitive  editorial  voices  in  those  23 
cities. 

Why.  then,  do  one  or  both  of  these  joint  operating  publishers  own  and  operate 
broadcasting  stations  in  12  of  these  23  cities,  powerful  television  stations  in  eight? 
Of  these  31  stations,  they  own  100%  of  26  and  majorities  of  the  other  five. 

If  they  really  sought  to  protect  the  public's  right  to  a  diversity  of  media 
voices,  they  certainly  would  sell  those  stations. 

Myth  No.  2. — If  the  publishers  had  not  entered  into  joint  operations,  those 
cities  would  have  become  monopoly  cities ;  one  of  the  newspapers  would  have 
expired. 
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Only  those  newspapers  which  have  gone  public  recently  make  financial  in- 
formation available  to  public  scrutiny  ;  they  reveal  .little.  But  publishers  involved 
in  joint  operations  have  given  considerable  evidence  of  economic  health. 

The  St.  Louis  Post-Dispatch,  in  a  limited  joint  operation  agreement  with  the 
Newhouse  chain  in  St.  Louis,  during  the  past  year  bought  two  television  sta- 
tions— KVOA-TV  Tucson,  Ariz.,  and  KOAT-TV  Albuquerque,  N.M.  The  combined 
sale  price  was  $18  million. 

The  other  half  of  that  team,  Newhouse  newspapers,  in  1967  paid  a  record  price 
for  a  single  newspaper  property,  $53.4  million  for  the  Cleveland  Plain  Dealer. 

Cox  Newspapers,  in  a  joint  operation  with  Knight  Newspapers  in  Miami,  Fla., 
recently  agreed  to  buy  the  Palm  Beach  (Fla.)  Post-Times  and  49%  interest  in 
the  Daytona  Beach  News  and  Journal,  two  of  the  Perry  chain's  prime  properties. 
No  price  was  announced.  Cox  in  1964  paid  $20.5  million  for  WICC-TV  Pitts- 
burgh, Pa.,  the  highest  price  ever  paid  for  a  single  television  station.  And  Cox 
reportedly  is  involved  in  a  multi-million  dollar  expansion  in  Atlanta  where  that 
chain  so  emasculated  the  legendary  Constitution  that  it  is  a  shadow  of  its  former 
self,  so  say  members  of  the  staff. 

Knight  Newspapers,  Cox's  Miami  partner,  reported  income  for  the  first  quarter 
of  1969  was  up  $2  million.  Knight  in  February  bought  the  Macon  (Ga.)  Tele- 
graph and  News  for  $13  million. 

The  Mormon  Church,  joint  operator  in  Salt  Lake  City,  in  1967  bought  KMBZ 
and  KMBR-FM  Kansas  City,  Mo.,  for  $2.2  million.  Within  the  past  couple  of 
months  the  church  assumed  control  over  KBIC  Avalon,  Calif.,  and  KBIC-FM 
Los  Angeles.  The  tab  was  $2  million.  It  was  recently  revealed  that  the  Mormon 
Church  owns  5  per  cent  of  the  enormously  profitable  and  valuable  Los  Angeles 
Times. 

Lee  Enterprises,  involved  in  two  joint  operations,  early  this  year  paid  more 
than  $4  million  for  73  per  cent  of  the  Journal  Times  Co.,  Racine,  Wise. 

Hearst  Newspapers,  joint  operator  in  San  Francisco,  in  April  bought  the 
Schenectady  (N.Y. )  TJnion-Stwr  shortly  after  that  paper  began  competing  with 
Hearst  in  Albany.  No  price  quoted.  Within  the  month  Hearst  moved  his  Albany 
newspaper  into  a  $3.5  million  plant. 

Hearst's  Seattle  (Wash.)  Post-Intelligencer  is  engaged  in  a  $5  million  ex- 
pansion program. 

These  and  other  joint  operators  have  invested  recently  in  Community  Antenna 
Television,  transportation,  paper  mills,  the  entertainment  industry,  oil,  ad 
nauseam. 

Does  this  sound  as  if  these  joint  operators  are  in  the  death  throes  of  bank- 
ruptcy ? 

Myth  No.  S. — Cities  of  under  650.000  population  are  "natural  monopolies" ; 
they  can  support  no  more  than  one  newspaper  ownership. 

I  learned  while  researching  The  First  Freedom  that,  of  the  64  then  competitive 
newspaper  cities,  29  were  cities  of  less  than  100.000  population :  20  were  of  less 
than  50,000  population. 

If  Murray,  Ky..  population  approximately  15.000.  can  support  two  competing 
daily  newspapers,  why  can't  Milwaukee,  750,000 :  New  Orleans.  630,000 ;  San 
Diego.  573,000 :  or  Memphis.  500.000?  Are  the  two  publishers  in  Murray  more 
intelligent  than  the  single  owners  in  these  and  other  huge  cities? 

Myth  No.  4- — ANPA's  most  recent.  We  shouldn't  concern  ourselves  about  mo- 
nopoly newspapers,  there  is  plenty  of  news  competition  via  broadcasting. 

To  "prove"  its  point,  ANPA  distributes  statistics  showing  there  are  5.079  media 
voices  in  1.500  daily  newspaper  cities.  These  figures  are  credited  to  Broadcasting 
Yearbook. 

ANPA  gives  no  indication  that  prior  to  generating  this  data  the  researcher 
corrected  Broadcasting  Yearbook.  In  collecting  data  for  The  First  Freedom  I 
made  a  rather  detailed  examination  of  both  Broadcasting  Yearbook  and  Editor 
£  Publisher  Yearbook.  I  felt  there  would  be  grave  danger  in  relying  solely  on 
these  two  trade  magazines  for  media  statisties. 

I  found  31  AM,  30  FM,  and  12  TV  stations  owned  by  daily  newspapers  and 
136  AM.  49  FM  and  36  TV  stations  which  were  chain  owned,  none  so  indicated 
bv  Broadcasting  Yearbook. 

As  for  Editor  <f-  Publisher  Ymrbook,  I  found  S9  AM.  109  FM.  and  34  TV 
stations  owned  by  newspapers  which  were  not  so  identified.  And  I  found  IIS 
daily  and  38  Sunday  newspapers  owned  by  chains  in  addition  to  those  listed 
in  Editor  rf  Publisher  Yearbook.  Definitions  of  chains  were  those  adopted  by 
the  two  publications. 
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It  is  true  that  a  number  of  these  apparent  discrepancies  reflected  new  owner- 
ships rather  than  errors.  But  both  publications  were  found  to  be  quite  inaccurate 
in  these  and  other  matters. 

Anyway,  that  5,079  media  voices  in  1,500  cities  propaganda,  if  accurate,  is 
misleading.  It  assumes  that  media  voice  1  =  media  voice  2  =  media  voice  3, 
etc. 

All  of  us  know  that  television  stations  rely  heavily  on  one  of  three  sources 
for  non-local  news — NBC,  CBS.  and.  to  a  lesser  extent,  ABC.  They  and  almost 
all  of  the  radio  stations  and  daily  newspapers  depend  heavily  on  one  of  two 
sources  for  non-local  news — the  Associated  Press  and  United  Press  International. 

How  much  variety  does  that  provide? 

As  for  local  news,  a  large  number  of  broadcasting  stations  make  only  a 
cursory  attempt  to  cover  their  areas. 

We  have  been  involved  this  spring  in  a  study  in  Evansville,  Ind.  City  govern- 
ment officials  there  agree  that  of  the  four  commercial  AM,  two  FM,  and  two 
educational  FM  stations,  only  one  covers  city  government.  Incidentally,  several 
city  officials  and  newsmen  said  they  felt  the  people  of  Evansville  are  better 
and  more  accurately  informed  because  the  city  has  two  daily  newspapers.  I'll  beat 
the  ANPA  to  the  punch  and  add  that  this  is  a  joint  operation,  an  independent 
and  a  Scripps-Howard  newspaper. 

City  officials  in  some  other  cities  apparently  feel  similarly.  Milwaukee's  news- 
paper-broadcasting combine  has  come  under  repeated  heavy  attacks  by  the 
mayor  and  his  supporters.  Mayor  Henry  W.  Maier  has  filed  a  complaint  with 
the' Antitrust  Division  of  the  United  States  Department  of  Justice,  urging  action 
be  taken  to  break  up  that  newspaper  monopoly.  He  said  he  is  considering  an 
antitrust  suit  against  the  newspaper.  Just  in  case  he  fails  to  divest  the  Journal 
of  Hearst's  former  paper,  the  Sentinel,  Maier  is  working  toward  establishing  a 
new,  independent  daily  in  that  city. 

In  Tucson.  Ariz.,  the  City  Council  has  joined  nine  business  firms  and  others  in 
an  antitrust  suit  filed  in  federal  court  against  the  Tucson  Newspapers,  charging 
them  with  conspiring  to  restrain  and  monopolize  trade  and  commerce  in  con- 
nection with  display  advertising  sales  methods. 

In  San  Francisco,  three  civil  antitrust  suits  have  been  brought  against  the 
Chronicle  and  Examiner  joint  operation.  One  party  claims  the  newspapers'  high, 
arbitrary,  and  non-competitive  advertising  rates  severely  damaged  their  depart- 
ment store  which  went  out  of  business  in  1966. 

Doubtless  similar  suits  are  being  contemplated  in  all  23  joint  operation 
cities.  Just  in  case  you  are  unfamiliar  with  the  law,  plaintiffs,  if  they  win,  may 
collect  triple  damages. 

Do  you  see  why  the  giants  of  newspaperdom  and  the  ANPA  are  putting  the 
heat  on  Congress  to  rescue  them  from  those  they  have  illegally  cheated,  some 
for  more  than  twenty  years? 

One  word  of  caution:  we  should  be  rather  skeptical  of  pleas  of  insolvency. 

Do  you  remember  the  International  Telephone  and  Telegraph's  attempts  to 
buy  American  Broadcasting  Company?  ITT  offered  to  pay  $350  million  in  stock 
for  ABC.  ABC  President  Leonard  Goldensen's  most  effective  argument  with  the 
Federal  Communications  Commission  in  twice  getting  FCC  approval  for  the 
sale  was  that  ABC  needed  ITT  financial  support  to  compete  with  CBS  and 
NBC.  Mr.  Goldensen  all  but  predicted  bankruptcy  for  ABC  unless  the  sale  were 
consummated.  That  was  in  1967. 

Let  me  read  to  you  quotations  from  this  same  ABC  President,  Mr.  Goldensen, 
speaking  at  ABC's  1969  annual  meeting  in  May. 

"First  quarter  earnings  this  year  increased  86  per  cent  over  the  like  period 
of  1968"  (81  cents  compared  with  45  cents).  .  .  .  "Operating  earnings  for  the 
year  1968  exceeded  those  of  the  prior  year— $2.66  a  share  compared  with  $2.50 
a  share  (for  1967)  despite  the  ten  per  cent  surtax."  (The  81  cents  compared 
to  45  cents  project  to  earnings  of  $4.79  per  share  for  1969.)  "ABC  is  in  the 
strongest  cash  and  working  capital  position  in  its  history."  He  predicted  con- 
siderable growth  and  expansion. 

The  joint  operations  with  which  I  am  most  familiar  were  not  entered  into  to 
save  a  newspaper  from  bankruptcy.  Rather,  the  object  was  to  increase  profits. 
Now,  I'm  not  opposed  to  businesses  earning  high  profits.  I  do  question  pleading 
insolvency  when  everyone  informed  on  the  subject  knows  that  to  be  a  smoke 
screen. 


We  must  realize  that  an  exemption  to  antitrust  laws  is  a  two-way  sword. 
Exempting  one  entity  places  a  burden  on  others : 

(1)  Businessmen  are  denied  the  benefits  of  newspaper  advertising  compe- 
tition. 

(2)  Others  who  rely  on  advertising  revenue  must  compete  with  a  much 
more  powerful  antagonist. 

(3)  New  newspaper  entry  is  made  infinitely  more  difficult. 

(4)  Large  operators  may  enter  a  market  and  squeeze  out  a  small  news- 
paper owner. 

If  there  are  real  benefits  to  the  general  public  in  this  so-called  "Newspaper 
Preservation  Act,"  I  fail  to  see  one.  Possible  losses  are  staggering. 

Myth  No.  5. — Monopoly  ownerships  publish  better  newspapers. 

Often  reference  is  made  to  the  Louisville  Courier-Journal,  Des  Moines  Register- 
Tribune,  Minneapolis  Star  and  Tribune,  and  the  Milwaukee  Journal  as  Exhibit 
A.  We  have  already  seen  that  at  least  some  people  in  Milwaukee  question  the 
greatness  of  that  newspaper. 

How  does  one  measure  newspaper  excellence? 

One  way  may  be  to  consider  newspapers  listed  as  outstanding  by  others.  In 
11)01  two  polls  were  conducted  on  the  subject,  one  by  public  relations  authority 
Edward  L.  Bernays  and  the  other  by  the  Saturday  Review.  Bernays  canvassed 
publishers  of  daily  newspapers;  his  list  of  ten  contained  two  monopoly  papers. 
The  Saturday  Review  surveyed  deans,  professors,  and  associate  professors  at  the 
46  American  Council  on  Education  for  Journalism  accredited  schools  and  de- 
partments of  journalism.  That  list  of  ten  contained  one  monopoly  newspaper. 
Dr.  John  C.  Merrill  in  The  Elite  Press,  published  in  1968,  listed  eight  U.S.  elite 
dailies,  1  was  a  monopoly  paper. 

Considering  that  only  2  per  cent  of  the  daily  newspapers  are  competitive 
dailies,  ratios  of  10  to  1,  10  to  2.  and  8  to  1  suggest  the  reverse  of  the  ANPA's 
''monopoly  newspapers  are  better"  theme. 

Some  may  argue,  and  with  merit,  that  any  such  lists  are  open  to  question. 
Are  there  other  criteria  on  which  to  base  a  decision  as  to  the  relative  merits 
of  monopoly  v.  competitive  dailies  V 

What  about  journalistic  awards? 

Pulitzer  Prizes  seemingly  carry  considerable  prestige.  Competitive  daily  news- 
papers and  newsmen  working  on  competitive  dailies  won  19  of  the  29  awards  made 
to  newspapers  during  the  past  four  years. 

Two  other  1968  honors  announced  recently  are  the  Dumont  Award  for  Ex- 
cellence in  International  Journalism  and  the  Overseas  Press  Club  Awards.  Both 
of  these  conferred  all  U.S.  prizes  on  newsmen  working  for  competitive  news- 
papers ;  Dumont  3,  Overseas  Press  Club  4. 

But  maybe  the  monopolies  have  had  a  recent  run  of  bad  luck.  So  let's  consider 
measures  of  past  performance. 

John  Hohenberg  published  Pulitzer  Prize  winning  articles  and  editorials  over 
the  first  40  years  of  the  prizes  in  The  Pulitzer  Prize  Story,  a  1959  book.  Of  the 
60  pieces  printed,  49  appeared  originally  in  competitive  dailies.  Yes,  the  New 
York  Times  was  well  represented,  12  items.  But  disregarding  the  New  York 
Times,  since  Hohenberg  previously  worked  for  that  newspaper,  the  score  re- 
mains 37  to  11. 

A  count  of  daily  newspaper  stories  appearing  in  my  anthology.  Twentieth 
Century  Reporting  At  Its  Best,  a  1964  issue,  shows  that  of  39  stories  selected 
from  daily  newspapers,  34  were  from  dailies  which  were  competitive  when  the 
stories  appeared. 

Since  Mr.  Hohenberg  and  I  may  be  accused  of  bias,  I  decided  to  check  the 
indices  of  several  books  to  determine  the  number  of  pages  on  which  newspapers 
by  title  were  listed  as  being  mentioned.  No  attempt  was  made  to  evaluate  ref- 
erences as  favorable  or  critical  or  to  count  the  number  of  times  each  newspaper 
was  mentioned  on  these  pages  or  how  much  space  was  devoted  to  each  paper. 
The  score : 

Leo  C.  Rosten.  The  Washington  Correspondents,  1937.  Competitive  newspapers 
139  pages,  monopoly  papers  6  pages. 

Dan  D.  Nimmo,  Newsgathering  in  Washington,  1964.  Competitive  papers  12 
pages,  monopoly  papers  4  pages. 

Curtis  MacDougall,  Interpretative  Reporting,  4th  edition.  1963.  Competitive 
papers  25  pages,  monopoly  papers  13  pages. 

Robert  D.  Murphy,  Reporting  Public  Problems,  1960.  Competitive  papers  60 
pages,  monopoly  papers  15  pages. 
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I  have  cited  many  mote  statistics  than  I  had  intended.  Here's  why.  Every 
time  someone  criticizes  the  monopoly-chain-eross-media  owners  they  and  their 
representatives,  the  ANPA  and  the  National  Association  of  Broadcasters,  at- 
tempt a  hatchet  job  on  their  "tormentors."  And  they  explode  with  a  barrage 
of  propaganda  designed  to  counter  the  charges. 

Can  you  guess  what  ANPA  probably  will  do  if  the  top  brass  sees  a  reprint 
of  this  talk?  It  will  hire  someone,  probably  a  hungry  college  professor,  to  write 
a  book  on  journalism  with  an  index  which  will  cite  more  pages  for  monopoly 
than  competitive  daily  newspapers.  Such  are  the  games  of  children  and  propa- 
gandists. 

Thank  you  for  your  infinite  patience. 


Excerpts    From    "Production    of   Broadcasting   of   Television    Documentary 
Film  in  the  San  Francisco  Bay  Area" 

(By  Thomas  Kinnel  Brom,  A.B.    (Stanford  University),  1967  Thesis) 

4.    NETWORK    AFFILIATE    STATIONS KRON-SAN    FRANCISCO 

Station  KKON  Channel  4  is  located  in  a  large  new  building  in  downtown  San 
Francisco.  The  station  is  the  wealthiest  in  the  City,  last  year  reportedly  earning 
$.">  million  in  profits.42 

The  Chronicle  Publishing  Company  owns  90%  of  KRON  as  a  subsidiary  busi- 
ness. The  other  10%  is  owned  by  KRON's  president.  Harold  P.  See.  The  Chron- 
icle Publishing  Company  owns  the  San  Francisco  Chronicle,  KRON-TV,  and 
three  CATV  companies  in  northern  California — Western  Television  Cable,  80% 
of  Concord  Television  Cable,  and  80%  of  County  Cable  Television,  Inc.43  The 
parent  company  also  has  a  joint  operating  agreement  with  the  San  Francisco 
Examiner,  providing  the  Chronicle  with  a  virtual  monopoly  in  the  morning 
newspaper  market. 

The  cable  television  franchises  are  not  profitable  now.  but  they  have  enormous 
potential  and  are  being  bought  up  by  enterprising  corporations.  They  may 
eventually  make  possible  picture  telephones,  printing  newspapers  alt  home  by 
facsimile,  video-tape  libraries,  data  retrieval  systems  and  pay  television.  The 
possibility  for  these  developments  has  been  one  reason  KRON  and  other  stations 
have  resisted  the  encroachment  of  pay  television  in  this  market. 

KRON  has  in  the  past  sent  film  crews  into  such  communities  as  Concord, 
Vallejo,  South  San  Francisco,  and  San  Carlos  where  they  hoped  to  increase 
their  chances  of  acquiring  CATV  franchises  by  producing  favorable  "specials." 
The  station  shot  4,000  feet  of  film  on  "The  Children's  Ball"  in  San  Carlos,  used 
two  cameramen,  and  put  the  news  director  in  personal  charge  of  the  operation.44 

The  mayor  of  South  San  Francisco  was  featured  in  another  management- 
arranged  "must  go"  story.  KRON  later  secured  the  CATV  franchise  in  South 
San  Francisco.45 

KRON  Program  Manager  Richard  Behrendt  describes  the  station  as  the  only 
local,  independently  owned  television  operation  in  San  Francisco.  "The  control 
of  the  station  is  here."  he  says,  "in  the  same  area  with  the  problems  we  must 
treat.  This  helps  a  community  concerned  station.  We  don't  have  the  books 
balanced  and  expenditures  cut  and  orders  for  higher  profits  made  by  a  board 
of  directors  somewhere  across  the  country  with  no  conception  of  San  Francisco 
needs." 

others  have  taken  a  less  sanguine  view  of  such  local  control.  Mrs.  Streeter. 
a  former  Chronicle  advertising  saleswoman,  charged  in  a  petition  to  the  FCC 
that  KRON-TV  had  for  years  poured  much  of  its  profits  into  the  San  Francisco 
Chronicle  newspaper  operation,  and  helped  lit  establish  a  monopoly  in  the 
morning  newspaper  field.  She  later  instituted  an  anti-trust  suit  with  some  200 
coplaintiffs  at  a  federal  court  in  Washington,  D.C.  against  the  Chronicle  Pub- 
lishing Company.46  That  suit  is  now  in  progress.  At  least  one  FCC  Commissioner 
is  also  interested  in  the  KRON  television  operation. 


42  "KRON — San  Francisco's  Verv  Own  'Wasteland,'  "  The  San  Francisco  Bay  Guardian, 
November  1,  196S,  p.  1. 
i3Ibid.,p.  7. 

44  Ibid.,  p.  7. 

45  Ibid.,  p.  7. 

46  Ibid.,  p.  7. 
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San  Francisco  Chronicle  publisher  Charles  De  Young  Thieriot  testified  before 
the  Senate  Antitrust  and  Monopoly  Subcommittee,  "There  is  no  connection  be- 
tween newspaper  operations  and  the  operation  of  .  .  .  the  television  station.47 
These  hearings  were  held  concerning  the  Hayden  Bill,  which  would  exempt  news- 
paper-cwned  television  stations  from  anti-trust  suits. 

"There  has  never  been  much  of  a  connection  between  KRON  and  the  Chronicle" 
says  Public  Affairs  Director  Tom  Mullahey.  "The  station  and  the  paper  are 
together  only  at  the  very  top." 

"We  have  little  or  no  contact  with  the  Chronicle"  Richard  Behrendt  states, 
"especially  since  we  moved  out  of  the  same  office  building  and  into  our  own  head- 
quarters. Occasionally  our  writer-producers  will  use  the  Chronicle  morgue.  But 
there  is  no  tie  between  KRON  and  the  Chronicle." 

However,  it  has  been  reported  from  a  number  of  sources  that  a  "hotline"  exists 
connecting  the  news  departments  of  the  Chronicle  and  station  KRON.  During  the 
recent  strike  of  the  International  Brotherhood  of  Electrical  Workers  at  KRON, 
the  "hotline"  was  reported  temporarily  stopped.  "The  telephone  line  connecting 
the  two  news  desks  was  discontinued  on  union  protests,  as  well  as  the  KRON 
runner  who  came  each  day  to  get  the  budget  of  Chronicle  news  stories.*'  ^ 

Many  claims  of  news  management  have  also  been  lodged  against  KRON.  The 
IBEW  strike,  which  began  on  October  1,  1968  and  lasted  over  a  month,  involved 
a  walkout  of  film  editors  and  other  employees  in  sympathy  with  the  union  per- 
sonnel. The  strike  received  almost  no  coverage  at  the  station,  and  very  little  by 
the  Chronicle.  The  San  Francisco  Bay  Guardian  reported  memos  coming  to  the 
KRON  news  department  from  station  management  stated  simply  that  there 
was  no  story.  The  news  department  had  to  get  prior  clearance  from  the  station 
or  the  newspaper  management  if  they  intended  to  cover  the  strike.48 

The  Southern  Pacific  Railway  also  has  great  influence  at  KRON  by  virtue  of 
its  land  holdings  under  Chronicle  Publishing  Company  buildings.  As  a  conse- 
quence, reports  a  station  cameraman,  KRON  has  not  done  news  features  or  docu- 
mentaries on  the  demise  of  local  railroads  in  the  San  Francisco  area.  The  deci- 
sion to  cover  the  last  run  of  the  "Lark"  had  to  go  to  upper  managment.  The 
memo  that  resulted  stated  that  the  public  was  not  interested.  Similarly  the  tear- 
ing down  of  the  Oakland  Mole,  an  aging  railroad  station,  was  not  covered  by 
KRON. 

The  KRON  news  operation  rivals  KPIX  for  the  greatest  audience  in  the  City. 
KRON  had  expanded  its  local  evening  coverage  to  one  hour,  but  in  1967  the 
format  was  cut  back  to  a  half  hour.  The  official  explanation  was  that  in  1967 
"spot  advertising  was  soft."  Program  Manager  Richard  Behrendt  says,  "It 
didn't  work  out  financially." 

Profits  were  off.  but  a  KRON  cameraman  says  the  cutback  was  made  not  be- 
cause the  station  was  losing  money,  but  because  it  was  not  making  its  usual 
large  profits.  Among  the  top  three  VHF  stations  in  San  Francisco,  KRON  is 
now  the  only  station  without  an  hour  evening  local  news  shows. 

The  1968  license  renewal  application  revealed  the  following  figures  for  KRON's 
composite  week  of  programming  from  1965-68 : 
6.01%  public  affairs 
11.64%  news 
7.29%  all  other,  exclusive  of  entertainment  or  sports 

KRON  is  an  affiliate  of  the  National  Broadcasting  Company.  As  such  it  con- 
tracts with  NBC  for  a  certain  number  of  hours  of  network  programming.  The 
most  important  of  these  as  far  as  NBC  is  concerned  are  the  prime  time  evening 
hours. 

"The  connection  between  KRON  and  NBC  is  no  closer  than  that  of  a  news- 
paper with  the  Associated  Press."  says  Tom  Mullahey.  "We  merely  have  a  con- 
tract with  them  for  certain  hours  of  programming.  The  station  has  the  right  of 
selection,  and  the  contract  is  re-negotiated  every  two  years.  KRON,  as  the  broad- 
cast licensee,  has  the  power  and  responsibility  of  programming.  We  can't  defer 
that  to  the  network  and  still  retain  our  license." 


"Tbid.,p.  1. 

*"  Ibid. 

46  Hid.,  p.  7. 


Note.- — The  extorsive  quotes  from  this  newspaper  article  were  used  because  they  sum- 
marized information  received  in  interviews  with  current  and  former  station  employees.  My 
sources  and  those  of  the  Stan  Francisco  Bay  Guardian  reported  essentially  identical 
information. 
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Richard  Behrendt  adds,  "NBC  has  no  control  whatever  on  the  content  or 
extent  of  local  programming.  What  we  do  only  concerns  them  if  it  hurts  their 
position  in  the  market." 

The  relationship  between  the  station  and  the  network  is  strained.  NBC 
tried  at  one  time  to  buy  the  station,  but  the  Chronicle  Publishing  Company  would 
not  sell  it.  NBC  then  tried  to  buy  Channel  2,  now  KTVU.  in  Oakland.  As  an 
NBC  affiliate  already  in  the  San  Francisco  market,  KROX  sued  to  block  the 
sale.  The  Chronicle  Publishing  Company  won  the  suit,  at  the  cost  of  continuing 
friction  with  the  network. 

The  preceding  background  at  KRON  serves  as  necessary  information  for 
understanding  the  documentary  production  at  the  station.  Since  February,  19G0, 
KROX  has  produced  the  longest  and  most  prestigious  documentary  series  in 
San  Francisco,  Assignment  Four.  The  program  has  been  broadcast  weekly  on 
Thursday  evenings  at  7  p.m. 

Production  was  begun  in  1060  on  a  half-hour  per  week  basis,  but  after  the 
first  year  re-runs  or  preemptions  were  broadcast  approximately  every  fourth 
week.  Since  1963,  the  summer  season  of  Assignment  Four,  from  mid- June  to  mid- 
September,  has  consisted  of  re-runs.  From  1063  through  1067  documentary  pro- 
duction averaged  25  films  a  year. 

There  have  been  several  explanations  offered  for  the  initiation  of  the  docu- 
mentary series  in  1960.  Station  management  claims  it  arose  from  an  honest 
concern  for  the  community,  the  realization  of  a  public  responsibility  KROX 
bore  as  a  San  Francisco  broadcaster.  There  are  less  idealistic  explanations. 

"Assignment  Four  started  when  it  became  expedient  for  the  station  to  pro- 
duce documentaries,"  a  KROX  cameraman  says.  "The  series  was  accelerated 
in  response  to  increased  FCC  concern  with  programming,  and  to  further  the 
station's  prestige." 

"KROX  has  the  best  documentary  series  in  the  City."  says  a  station  writer- 
producer.  "But  there  is  no  great  humanitarian  motive  behind  it.  Rather,  the 
FCC  requires  public  service  programming,  documentaries  as  prestige  productions 
give  a  great  boost  to  promotion,  they  are  good  for  the  station's  image,  and 
KROX  feels  a  special  need  to  appear  to  be  broadcasting  in  the  public  interest 
because  of  the  circumstances  of  its  ownership.  KROX  does  excel  in  the  docu- 
mentary field  in  San  Francisco,  but  if  it  were  not  owned  by  a  newspaper,  it 
would  probably  not  be  so  concerned  with  the  FCC,  and  probably  would  not  go 
that  extra  mile  with  a  regular  documentary  series." 

In  1067.  the  Assignment  Four  series  was  cut  back  along  with  the  news  pro- 
gram. Assignment  Four  broadcasts  are  now  limited  to  a  half-hour  every  vtwo 
weeks.  The  production  schedule  for  new  programs  is  about  one  a  month. 

The  KROX  documentary  unit  crew  at  its  greatest  consisted  of  four  writer- 
producers,  three  cameramen,  one  film  editor  and  a  studio  director.  The  staff 
is  now  composed  of  two  writer-producers  and  a  cameraman.  "Talent"  and 
cameramen  are  occasionally  borrowed  from  the  news  and  program  departments 
as  before. 

"When  there  is  a  cutback  at  a  station  for  whatever  reason,"  says  a  writer- 
producer,  "any  kind  of  public  service  programming  is  expendable." 

"The  highest  expenditures  for  progamming  we  had,"  says  Richard  Behrendt, 
"was  for  documentaries.  They  were  cut  back." 

In  the  course  of  eight  years  of  production,  the  Assignment  Four  series  has 
won  numerous  state  and  national  documentary  awards.  These  have  included 
California  State  Agricultural  awards  for  "Bracero"  in  1063,  "White  Gold"  in 
1964,  and  "The  Vanishing  American  Cowboy"  in  1967,  the  Press  and  Union 
League  Award  for  "Peace  and  the  Protestors"  in  1962,  and  a  Peabody  Award 
given  to  the  entire  Assignment  Four  series  in  1966. 

A  complete  list  of  the  Assignment  Four  documentaries,  provided  by  station 
manager  E.  Pack  Philips,  appears  in  the  Appendix.  I  have  added  the  letter  "R" 
for  repeat  broadcasts  throughout  the  list.  Also  included  in  the  Appendix  is  a 
general  description  of  the  Assignment  Four  series  reprinted  from  the  KRON  1065 
license  renewal  application. 

Assignment  Four  has  become  an  important  prestige  series  for  the  station.  The 
productions  in  general  have  maintained  a  consistent  high  level  of  quality,  inde- 
pendent of  the  subject  matter  treated  or  editorial  position.  This  has  been  no  easy 
task,  given  the  time  and  financial  limitations  on  production. 

Assignment  Four  has  become  such  a  staple,  says  E.  Pack  Philips,  "KRON  is 
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now  expected  to  keep  it  at  a  consistently  high  level.  It  has  hecome  a  very  popular 
program  in  the  7  p.m.  time  slot." 

A  KRON  writer-producer  recalls  over  40  requests  for  prints  of  the  "Danger — 
Bad  Water"  documentary.  "You  can't  buy  that  kind  of  public  relations  and  that 
kind  of  good  will."  he  says. 

"Documentaries  are  not  produced  to  make  money."  says  Richard  Behrendt. 
"But  we  allow  ourselves  the  luxury  of  producing  documentaries  on  a  consistent 
basis.  We  generally  make  up  the  financial  loss  in  commercial  entertainment 
shows." 

Whether  the  current  local  productions  lose  money,  break  even,  or  net  a  small 
profit,  is  a  matter  of  conjecture.  KRON  station  manager  E.  Pack  Philips  says  the 
Assignment  Four  programs  lose  money,  although  some  might  break  even  with 
re-runs.  Public  Affairs  Director  Tom  Mullahey  says  the  station  aims  at  a  break- 
even point  for  the  Assignment  Four  series.  "Now  some  of  the  AJ/'s  might  earn 
a  few  dollars." 

But  a  former  Assignment  Four  writer-producer  believes  the  films  earn  a  profit. 
"The  station  can  write  off  the  equipment  expense,  they  can  use  engineers  that 
would  normally  be  idle,  and  they  often  borrow  cameramen  and  talent  from  the 
news  departmenit.  KRON  commonly  re-runs  the  documentary  at  least  once,  with 
the  additional  spot  advertising  that  brings.  All  this  is  in  addition  to  the  public- 
service  value  the  films  have  in  the  community  library  the  station  maintains." 

Richard  Behrendt  estimates  the  average  cost  of  an  Assignment  Four  to  lie 
between  .$3,000  and  $7,000.  The  infrequent  hour  programs  range  from  $10,000  to 
$15,000.  The  station's  management  believes  the  expense  to  be  worthwhile. 

"We  have  been  building  an  image  with  the  Assignment  Four  series,"  says 
Behrendt.  "We  have  produced  a  series  people  can  depend  on.  When  they  see  that 
format,  they  will  pay  attention. 

"The  station  is  proud  of  A.Jf's  ability  to  act  as  a  germ  in  the  community.  Our 
programs  have  started  action  committees  and  caused  public  controversy.  We 
maintain  a  public  affairs  film  library  of  past  Assignment  Four  programs.  They 
are  made  available  on  request  to  community  organizations,  schools,  colleges  and 
business  groups.  Occasionally  prints  will  be  sold.  There  is  a  nominal  rent  fur 
the  films  to  cover  the  cost  of  the  print.  We  feel  the  station  is  performing  an 
important  public  service." 

The  station  began  an  important  adjunct  to  the  Assignment  Four  series,  and 
an  extension  of  its  community  service  policies,  in  1000.  This  was  the  Com- 
munity Luncheon.  Tom  Mullahey  says.  "The  luncheons  are  a  way  for  the- 
station  to  meet  on  a  recurring  basis  with  a  manageable  group  of  community 
leaders.  We  invite  20  or  30  people  to  each  one,  representing  organizations  from 
all  the  Bay  Area  counties.  We  provide  name  tags  and  hosts,  and  plan  the 
seating  at  the  tables.  Our  management  talks  with  these  leaders  in  order  to  find 
out  the  problems  in  their  communities.  We  have  the  guests  fill  out  a  question- 
naire at  the  end  of  the  luncheon,  asking  them  what  KRON  can  do  to  assist 
them.  These  aren't  just  executive  meeings.  We  get  ideas  for  news  features  and 
documentaries  from  them.  All  the  reports  from  the  luncheons  are  kept  in  a 
special  file." 

E.  Pack  Philips  checked  through  the  1968  license  renewal  application  to 
provide  these  figures.  "We  have  had  some  740  guests  per  year  at  the  luncheons, 
producing  408  opinion-leader  interviews.  Approximately  001  different  organiza- 
tions  have   been   represented  from   232  different   Bay   Area   communities." 

Opinions  differ  on  the  worth  of  the  Community  Luncheons,  even  at  KRON.  A 
cameraman  says  they  are  merely  social  gatherings  with  the  established  com- 
munity in  San  Francisco. 

"Most  of  the  ideas  that  come  out  of  the  luncheons  are  lousy.  Naturally  the 
Boy  Scouts  want  something  done  on  the  Boy  Scouts,  and  the  PTA  wants  some- 
thing done  on  the  PTA.  The  guests  are  asked  what  kind  of  programming  they 
want,  and  of  course  what  comes  out  is  self-interest.  The  format  is  just  not 
productive.  But  it  does  cover  the  station  with  the  FCC.  KRON  can  show  them 
with  great  names  on  the  guest  lists  and  the  number  of  community  leaders  that 
attend.  Everything  is  on  paper.  Of  course  the  FCC  never  sees  the  documentaries 
that  the  station  actually  produces.  What  is  sent  to  them  is  blatantly  promotional." 
A  former  documentary  writer-producer  at  KRON  agrees  "The  Community 
Luncheons  are  a  farce.  And  I've  been  to  them." 

The  Community  Luncheons,  however,  probably  do  provide  some  feedback 
to  KRON  from  the  more  established  community  in  San  Francisco  and  the  Bay 
Area. 
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The  KROX  1965  license  renewal  application  includes  a  description  of  the 
format  that  has  been  developed  for  the  Assignment  Four  scries  (see  Appendix). 

A  so-called  tyical  format  which  has  been  used  many  times  involved  a  cold 
opening  on  the  Host  who  made  a  brief  statement  of  the  subject  to  be  ex- 
plored. This  was  followed  by  a  series  of  action  scenes  with  title  slides  super- 
imposed. Then  the  Host  introduced  himself  and  the  topic  and  the  telecast 
proceeded  to  explore  the  topic  along  these  three  main  lines : 

1.  The  background  of  the  subject  and  review  of  the  main  points. 

2.  Specific  examples  or  argumentation,  including  statements  by  fea- 
tured participants. 

3.  Statement  of  conclusions. 

This  typical  format  would  then  conclude  with  a  concise  summary  state- 
ment and  credits  would  be  superimposed  over  a  series  of  scenes  reiterating  the 
subject. 

This  typical  format  was  not  rigidly  followed  in  all  instances  ;  rather,  the 

format   varied   in   such   a    way   as   to   ;-ssure   the   most   comprehensive   and 

understandable  treatment  of  the  subject. 

Commenting  on  the  Assignment  Four  format,  Richard  Behrendt   says.   "We 

try  to  keep  our  editorial  policy  out  of  the  program.  An  honest  attempt  is  made  to 

show  both  sides  of  an  issue.  KROX  has  developed  an  Assignment  Four  style  over 

the  years.  We  have  tried  cinema  verite  in  the  past,  but  we  haven't  stuck  with  it. 

"We  have  a  special  responsibility  at  KROX.  People  watch  Channel  4,  and  they 

watch  Assignment  Four.  We  can't  appeal  to  the  minority  audiences  of  KQEI> 

with   off-beat    programming.    Our   documentaries   are   for   large   audiences.    We 

produce  mass  American  commercial  television   documentaries  that  people  will 

see." 

"Assignment  Fours  generally  fall  into  a  format  rather  than  conform  to  an 
established  policy."  says  a  KROX  cameraman.  "The  programs  begin  with  a 
teaser  to  grab  the  audience.  The  titles  follow,  and  then  there's  a  break  for  two 
or  three  spot  ads.  The  first  half  of  the  documentary  usually  illustrates  the  prob- 
lem. There  is  another  break  midway  in  the  program.  The  last  half,  which  usually 
consists  of  interviews  with  experts,  is  followed  by  an  attempt  to  solve  the 
problem.  After  the  final  break  we  give  our  statement  on  the  issues. 

"For  a  cameraman,  the  most  interesting  parts  are  the  beginning  and  the  end. 
We  can  put  together  some  nice  mortgage  sequences. 

"The  Assignment  Fours  are  now  down  to  23  minutes  per  half  hour.  KRON 
runs  six  to  eight  spots  during  the  show. 

"We  often  stick  with  the  'problem  format'  because  of  time  limitations,  cost, 
and  because  management  likes  this  style. 

"The  problems  can  be  phony.  We  have  produced  some  'pseudo-documentaries' 
with  only  the  facade  of  a  hardhitting  show. 

"Some  of  the  writers  pushed  for  more  film  essays,  but  it  was  very  hard  to 
convince  management.  The  cinema  verite  approach  costs  more  in  editing,  more  in 
shooting,  and  more  in  time. 

"The  station  tries  to  keep  the  documentary  unit  on  the  smallest  possible 
budget.  This  acts  as  a  limitation  on  technique. 

"We  shoot  single  system,  all  sound-on-film  or  silent,  because  it  eliminates  the 
need  for  a  soundman.  Over  the  years  our  editors  have  evolved  a  technique  for 
recording  the  sound  portion  onto  full-track  magnetic  tape.  This  essentially 
creates  a  double  system,  which  can  lie  interspliced  and  edited  very  creatively. 

"Straight  interviews  make  up  a  large  part  of  many  KROX  documentaries 
because  within  the  allotted  time  for  production,  interviews  are  the  only  way 
for  the  writer  to  tit  everything  into  the  program." 

"Assignment  Fours  do  have  a  usual  format."  says  Tom  Mullahey.  "The  product 
has  to  lie  predictable  and  at  predictably  high  level  of  quality.  We  don't  let  kids 
play  with  the  cameras,  or  let  them  sit  down  and  jink  around  with  fancy  tech- 
niques. We  haven't  the  time.  Besides,  documentaries  are  not  made  for  the 
enjoyment  of  film  technicians.  Most  people  don't  care  about  technique.  They're 
not  going  to  say.  "Oooh.  there's  a  nice  dissolve  !" 

"Virtually  all  our  documentaries  are  now  done  with  the  narration  voiced 
over  the  visuals.  We  don't  use  the  stand-up  reporter  any  more.  That's  the 
coward's  way  out." 

An  Assignment  Four  writer-producer  believes  the  format  has  relaxed  con- 
siderably in  recent  years.  "Documentaries  today  are  much  less  pontificial  and 
pedantic"  he  says.  "Our  film  style  is  more  impressionistic  and  much  less  over- 
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written  than  it  has  been.  I  believe  in  bringing  the  emotional  aspect  into  the 
conveying  of  ideas." 

With  the  number  of  documentaries  that  KRON  has  produced  since  1960,  sub- 
ject matter  has  become  a  problem. 

"We  have  covered  a  hell  of  a  lot  of  subjects  in  the  past  eight  years,"  says 
Richard  Behrandt.  "And  there  are  a  limited  number  of  things  you  can  do  on 
film.  We  have  treated  the  ghettoes,  prostitution,  bay  conservation,  smog,  airport 
congestion,  traffic  problems,  and  many  "soft'  subjects.  Some  stories  are  very 
difficult  to  treat  visually,  such  as  the  ABAC  controversy  and  the  continuing 
BART  difficulties." 

"A  regular  documentary  series  is  very  difficult  to  maintain,"  Tom  Mullahey 
comments.  "There  comes  a  time  when  you  run  out  of  subjects.  You  run  dry. 
There  comes  a  week  when  you  panic — you  can't  think  of  a  thing.  I  believe  it's 
better  to  be  flexible  with  your  documentary  programming,  using  the  'special' 
format.  KRON  will  probably  maintain  the  Assignment  Four  series,  although 
maybe  never  again  on  a  weekly  basis.  One  a  week  may  be  bevond  our  means 
You  end  up  with  crap." 

The  men  who  work  on  the  KROX  documentary  unit  maintain  that  there  is  a 
steady  flow  of  ideas  to  management,  but  most  of  the  subjects  that  are  approved 
for  treatment  come  from  the  top  down.  "Ideas  are  constantly  being  proposed  by 
the  professionals  at  KRON,"  says  a  cameraman.  "Management  gets  them  from 
the  writers,  the  producers  and  the  cameramen.  But  thev  just  let  us  rattle  them 
off. 

"The  crucial  things,  the  things  that  might  have  been  done,  don't  get  done 
because  the  crew  is  busy  with  some  mediocre  project.  Nobodv  knows  what 
doesn't  get  done.  And  the  management  has  a  perfect  excuse. 

"Instead  of  doing  a  really  hard  news  documentarv.  we  win  an  award  by 
beating  an  old  dog  with  "Danger— Bad  Water."  To  the  management,  the  real 
world  is  not  acceptable  and  not  safe  as  a  documentarv  subject.  It  is  a  threat  to 
the  station's  profits  and  to  the  manager's  job.  Thev  don't  like  that  sort  of 
thing." 

"We  have  a  constant  problem  with  the  documentarv  unit  and  news  camera- 
men," says  Richard  Behrendt.  "They  all  want  to  do  their  own  shows.  They 
all  have  their  own  ideas  for  strong  social  comment  films.  Each  one  has  his 
'great  American  tragedy.'  We  must  constantly  remind  them  that  they  work 
for  the  station,  and  the  station  tells  them  what  films  to  do.  At  the  same  time  we 
are  open  to  ideas  from  below.  The  plans  for  the  shows  are  always  subject  to 
executive  approval." 

"A  civilized  hostility  exists  between  the  film  crews  and  management  "  says 
a  writer-producer.  "They  think  we  are  a  bunch  of  left-wing  radicals.  They  don't 
trust  us,  and  we  don't  respect  them." 

"There  is  no  understanding  between  us,"'  a  cameraman  comments. 

The  type  of  subject  matter  KROX  treats  in  the  Assignment  Four  series  is  in 
dispute  at  the  station.  "We  run  controversial  shows,"  Richard  Behrendt  argues 
"We  did  a  documentary  on  the  garbage  problem  in  San  Francisco,  on  the  high 
cost  of  ambulance  service,  on  juvenile  hall,  on  water  pollution,  and  countless 
others.  Our  show  on  venereal  disease  ran  on  a  sustaining  basis.  No  sponsor  wanted 
the  identification.  Although  the  vast  majority  of  Assignment  Fours  are  spon- 
sored, we  ran  this  show  anyway." 

"Documentaries  have  gotten  gutsier  than  ever,"  Tom  Mullahev  says.  "It  has 
become  fashionable,  and  now  almost  mandatory  to  have  documentaries  in  your 
programing.  For  the  first  four  years  of  the  series,  we  ran  all  our  documentaries 
sustaining,  and  absorbed  the  loss.  It  took  sponsors  a  long  time  to  come  around, 
to  accept  controversy  on  television.  But  one  by  one,  thev  accepted  the  series  Now 
we  even  have  'hard  sell'  advertisers  supporting  the  program." 

"San  Francisco  is  a  very  sophisticated  market.  In  many  others,  we  would  spend 
all  our  time  fielding  beefs  from  offended  citizens  or  corporations.  Documentaries 
often  aren't  worth  the  mess.  Everyone  is  in  favor  of  civil  rights,  clean  water  and 
air  and  conservation,  but  if  you  mention  someone's  companv  or  organization  he's 
outraged.  We  get  a  minimum  of  that  here." 

A  writer-producer  comments,  "There  is  very  little  overt,  direct  control  over 
editorial  policy  by  executives  or  sponsors.  But  there  are  things  vou  just  don't 
do  and  subjects  you  just  don't  treat. 
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"There  are  certain  standards  of  taste  that  must  be  followed,  and  everybody 
knows  it.  You  can't  leer  with  a  camera.  Even  stations  that  will  support  a  social 
comment  documentary  will  back  off  on  sex  and  moral  problems. 

"There  is  also  a  general  unwillingness  .it  stations  to  cunsider  subjects  that 
might  hurt  them  financially.  "Sex  as  a  Business'  has  been  proposed  many  times 
for  documentary  treatment.  The  idea  has  been  rejected  because  the  programs 
would  deal  with  sex  in  advertising,  and  the  station  sees  no  reason  to  get  in 
trouble  with  its  sponsors.  One  station  executive  said,  "Why  foul  your  own  nest?'  ' 

"Television  stations  do  not  make  waves  for  each  other,"  a  cameraman  says. 
"Policy  memos  have  been  sent  out  stating  that  news  stories  about  other  broad- 
casters must  be  cleared  first  with  management.  They  look  forward  to  the  day 
when  they  might  be  in  trouble,  and  others  in  the  market  will  owe  them  a  favor." 

"Controversy  can  be  a  commodity."  the  writer-producer  believes.  "You  can 
package  it.  and  you  can  sell  it.  A  station  that  deals  in  controversy  will  program 
documentaries  in  order  to  further  station  prestige  and  to  gain  audience  in  the 
market.  But  there  is  no  such  station  operating  now  in  San  Francisco." 

The  KROX  cameraman  thinks  there  is  a  hesitancy  at  the  station  to  deal  with 
any  real  controversy.  "There  is  an  interest  in  doing  subjects  that  only  appear  to 
lie' controversial.  These  are  the  old  dogs — crime,  conservation,  homosexuality, 
V.D.,  prostitution,  drugs  and  a  few  others.  All  that  is  a  myth,  the  little  world 
of  unreality.  The  station  wants  credit  for  airing  controversy,  they  want  the 
aw;  L-ds,  but  they  do  not  want  to  stir  up  the  community." 

"KRON  is  running  scared  right  now."  says  the  writer-producer.  "Because  of 
the  anti-trust  suit  and  an  impending  investigation  by  the  FCC,  the  station  is 
afraid  of  stirring  up  controversy  or  rocking  the  boat.  But  they  are  also  afraid 
of  not  producing  documentaries,  because  of  the  FCC  public  service  programming 
policies.  So  Assignment  Fours  are  still  being  produced,  but  they  are  not  treating 
the  more  controversial  subjects  we  once  were  able  to  do." 

The  issue  of  censorship  has  arisen  at  KROX.  primarily  concerning  the  Culi- 
ia  History  documentary  series  contracted  for  production  to  Imagination. 
Inc.  The  series  of  eight  programs  is  sponsored  by  P  G  &  E.  and  owned  by  station 
KRi  'X. 

"We  maintain  tight  editorial  control  over  the  content,"  says  station  manager 
E.  Pack  Philips. 

The  sixth  installment,  entitled  "Rails  Across  the  Sierra."  dealt  in  part  with  the 
early  organization  of  the  Southern  Pacific  Railway,  and  the  Chinese  who  died 
laying  track  in  the  Sierras  at  the  time  of  the  building  of  the  transcontinental 
railroad.  Because  of  its  business  influence  at  KROX,  Southern  Pacific  was  able 
to  request  and  obtain  deletions  of  certain  cartoons  depicting  S.P.  as  an  octopus, 
and  the  number  of  Chinese  killed  in  the  Sierra  crossing.  The  producer  of  the 
programs  at  Imagination,  Inc.  was  notified  of  these  changes  only  after  he  had 
delivered  the  finished  print  to  the  station. 

The  California  History  series  has  been  temporarily  discontinued  while  the 
seventh  and  eighth  programs  undergo  changes  recpiested  by  KROX.  B.B.D.  &  O.. 
the  advertising  agency  representing  P.G.  &  E.,  did  not  like  the  scripts.  In  par- 
ticular, the  eighth  installment,  dealing  with  the  Depression  years  in  California, 
was  found  to  be  "too  depressing."  P.G.  &  E.  also  objected  to  the  general  philosophy 
expressed  in  the  description  of  the  Xew  Deal. 

"We  abide  meddling  by  the  sponsors  and  the  agencies,"  an  Imagination,  Inc. 
producer  says.  "The  contract  states  we  must  produce  'acceptable'  programs  for 
KROX.  That  leaves  the  prerogative  to  them.  We  could  breach  our  contract,  but 
B.B.D.  &  O.  could  hurt  us  in  our  other  business  operations.  P.O.  &  E.  would  sur- 
vive. KROX  would  survive.  B.B.D.  &  <).  would  survive,  but  Imagination,  Inc. 
would  l»e  in  serious  trouble." 

A  former  KRON  writer-producer  comments.  "In  the  years  I  was  at  the  station 
doing  Assignment  Fours.  I  never  had  any  interference.  One  reason  was  that  the 
KROX  documentaries  were  never  sold  to  single  sponsors,  thus  avoiding  sponsor 
control  over  content, 

"Particularly  spot  advertising,  incidentally,  also  allows  the  station  to  insert 
more  ads.  The  single  sponsor  usually  got  three  spots.  When  the  station  sells 
them  individually,  they  may  be  able  to  include  five  or  six. 

"Excellent  local  documentaries  can  be  made,  and  have  been  made,  at  KROX," 
the  writer  comments.  "The  station  really  has  a  very  good  record  in  outspoken 
documentary    j  production. 
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"I  have  been  really  surprised  at  what  they  let  me  get  away  with,"  he  adds. 
'Ferment  in  the  Fields,'  'Bracero,'  and  'War  in  the  Redwoods,'  all  took  strong 
editorial  positions.  KRON  openly  advocated  the  largest  of  the  proposed  redwood 
preserves  in  'War  in  the  Redwoods.'  The  lumber  industry  demanded  equal  time, 
but  the  station  refused. 

"  'No  Deposit,  No  Return,'  'Danger— Bad  Water,'  'Junkie,'  'LSD— The  Other 
Side  of  Reality,'  and  'John  Wuir's  High  Sierra'  are  examples  of  the  excellent 
work  that  has  been  done  in  the  Assignment  Four  series.  On  many  occasions,  the 
station  has  backed  up  the  documentary  crew.  When  some  wine  distributors 
complained  about  a  re-run  of  'Skid  Row,'  KRON  management  threw  them  out 
of  the  office." 

Whatever  the  reasons  for  the  inception  of  the  Assignment  Four  series,  and 
whatever  the  reasons  for  its  continuation,  KRON  does  more  in  the  field  of  local 
documentary  than  any  other  San  Francisco  area  station.  At  the  same  time,  as  a 
cameraman  points  out,  there  is  no  real  direction  for  expanding  and  improving 
the  Assignment  Four  series. 

"The  Assignment  Four  program  is  run  very  informally,"  comments  a  writer- 
producer.  "We  don't  usually  have  an  explicit  budget.  I  really  don't  know  what 
a  budget  for  an  Assignment  Four  is.  Unless  we  do  something  outrageous,  man- 
agement leaves  us  alone.  Right  now  the  station  is  making  so  much  money  they 
just  don't  want  anything  to  change." 

"The  station  may  have  its  own  purposes,  but  at  least  they  let  us  produce 
documentaries,"  comments  a  former  KRON  writer.  "Most  documentaries  are 
done  for  the  aggrandizement  of  the  station.  That's  not  too  much  of  an  illegiti- 
mate motivation.  Besides,  when  the  documentaries  are  done  for  self-service,  the 
station  will  at  least  see  to  it  that  the  productions  are  of  good  quality." 

Program  Manager  Richard  Behrendt  says,  "KRON  will  stick  to  the  Assign- 
ment Four  format  of  documentary.  We  expect  to  go  back  to  a  half  hour  a  week 
in  1969." 

Public  Affairs  Director  Tom  Mullahey  disagrees,  doubting  that  the  series  will 
return  to  a  weekly  basis. 

The  station  supplies  blatant  examples  of  virtually  every  problem  that  faces 
the  producer  of  documentaries  working  within  commercial  television.  But  these 
problems  are  not  very  different  at  other  local  stations,  and  possibly  show  up  so 
well  at  KRON  because  of  the  great  number  of  documentaries  it  has  produced. 

The  present  station  management  at  KRON  is  respected  in  the  San  Francisco 
television  market  for  its  interest  in  public  affairs  broadcasting.  Averaging 
scarcely  more  than  one  underfinanced  half-hour  documentary  per  month.  KRON 
leads  the  field.  The  station  has  produced  some  out-spoken,  well-constructed  films 
in  the  past.  Many  others  have  been  threadbare  in  script  and  imagination.  With 
its  high  profit  margin  and  established  documentary  unit,  by  all  accounts  KRON 
is  a  poor  first  in  local  documentary  production. 

Atkinson  suggests  the  shortage  of  filming  time  helps  create  the  difference  be- 
tween a  camerman  and  a  film-maker. 

The  film-maker  role  is  also  forbidden  by  union  restrictions.  There  are  separate 
tasks  for  the  writer-producer,  the  cameraman,  and  the  film  editor.  Creative  docu- 
mentaries must  be  made  among  them,  and  not  produced  by  one  man. 

Atkinson  contends  that  at  a  commercial  television  station,  potential  creative 
film-makers  never  develop.  "If  talented  documentary  artists  had  a  medium  in 
which  to  grow,  people  could  watch  their  films  because  they  were  good.  Public- 
service  or  information  broadcasting  would  have  nothing  to  do  with  it.  They 
would  produce,  interesting  films  and  people  would  want  to  see  them.  Commercial 
television  is  not  that  medium." 

Atkinson's  reservations  have  not  prevented  some  talented  film-makers  from 
working  in  commercial  television,  usually  beginning  as  film  editors.  "I  am  ex- 
cited by  the  new  group  of  film-makers  coming  into  television,"  he  says,  "but  I 
don't  know  if  they  can  change  the  system." 

GENERIC    PROBLEMS     (7) — TELEVISION    AS    A   BUSINESS 

At  the  source  of  many  of  these  problems,  from  the  worry  over  the  costs  of 
documentary  production  to  the  avoidance  of  controversy  that  touches  on  corpo- 
rate or  established  community  interests,  is  the  nature  of  the  television  industry  in 
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the  United  States.  Television  is  a  business,  with  corporate  considerations  very 
similar  to  those  of  General  Dynamics  of  Procter  and  Gamble. 

Local  television  stations  have  a  corporate  structure  and  a  large  body  of  stock- 
holders that  demand  a  return  on  investment.  The  station  is  run  by  businessmen 
and  salesmen  whose  function  it  is  to  make  the  return  on  those  investments  as 
large  as  possible. 

At  present,  the  FCC  has  put  no  ceiling  on  station  profit  margins.  The  tendency 
for  businesses  to  maximize  their  profits  has  had  a  great  effect  on  documentary 
films  and  other  quality  program  production  at  the  local  station  level. 

John  Fisher  comments  on  the  owners  of  television  stations  in  Harper's  Maga- 
zine, "The  few  businessmen  who  are  lucky  enough  to  hold  broadcasting  licenses 
now  have,  in  effect,  free  permits  to  print  money.  Their  operating  profits  from 
this  monopoly  have  been  enormous ;  and  whenever  they  choose  to  sell  their  li- 
censes, their  capital  gains  have  been  even  more  fantastic.  They  are,  in  short,  the 
beneficiaries  of  the  greatest  giveaway  of  public  property  in  the  nation's  history — 
and  so  far  they  have  not  paid  one  thin  dime  for  this  special  privilege."  " 

Robert  Lewis  Shayon  writes  in  Saturday  Review,  "It  was  the  original  intent 
of  the  Communications  Act  to  treat  every  broadcast  license  renewal  as  if  it  were 
de  novo.  The  Commission  has  long  since  forgotten  that.  A  license  is  no  longer  a 
limited  trusteeship ;  it  is  looked  upon  by  the  industry  as  deeded  property.  In  that 
context,  the  scramble  for  maximum  profits  goes  on,  with  small  regard  for  the 
elusive  'public  interest'."  67 

Maximum  profits  in  the  television  industry  can  indeed  be  very  large,  and  most 
of  these  are  earned  at  the  local  station  level.  "Something  over  85%  of  the  profits 
made  in  U.S.  television  come  from  individual  t.v.  stations,  and  not  from  the 
glamorous,  hyper-publicized  networks,  over  which  the  FCC  has  no  control 
anyway.*  w 

"Any  big  city  network  affiliate  that  doesn't  make  35-40%  profit  is  just  a  badly 
run  station,"  says  an  executive  of  an  independent  group  of  stations  quoted  by 
Newsiveek  Magazine."9 

According  to  the  figures  provided  by  Gerald  Warens  of  KQED,  the  four  com- 
mercial VHF  stations  in  San  Francisco  were  somewhat  above  this  estimate  in 
1967.  The  four  stations,  KRON,  KPIX,  KGO  and  KTVU,  earned  profits  before 
taxes  of  $18,621,000  from  total  gross  revenues  of  $11,331,000.  The  percentage  of 
profits  from  those  figures  is  45.05%. 

Fred  Friendly  comments  in  Due  to  Circumstances  Beyond  Our  Control  that  the 
net  income  of  the  television  industry  grows  at  10%  per  annum.70  This  is  the  third 
highest  growth  rate  among  the  nation's  businesses  behind  drugs  and  motor 
vehicles.  "It  is  worth  noting,"  Friendly  adds,  "that  neither  the  drug  nor  tho 
automobile  industry  operates  under  a  grant  chartered  by  a  government  agency."  n 

In  a  speech  before  the  Center  for  the  Study  of  Democratic  Institutions  deliv- 
ered in  1963,  Newton  Minon  quoted  a  comment  made  by  Richard  A.  R.  Pinkham 
in  Broadcasting  Magazine. 

"The  question  we  must  now  ask  ourselves  is  do  (the  local  stations)  make  a 
creative  contribution  to  television  parallel  to  those  profits  which  nobody  be- 
grudges to  them?  The  actors  act,  the  writers  write,  the  producers  organize,  tbe 
agents  represent,  the  networks  gamble  and  sell,  and  what  do  the  stations  do? 
Anything  more  than  provide  air  time  and  get  paid  for  doing  so?"  7- 

The  point  of  this  description  is  not  to  completely  condemn  the  American 
television  industry-  The  point  is,  as  Fred  Friendly  says,  that  "because  television 
can  make  so  much  money  doing  its  worst,  it  often  cannot  afford  to  do  its  best.73 

Specifically  concerning  documentary  film  production,  the  point  is  that  even 
if  such  progress  were  to  break  even,  or  perhaps  make  a  small  profit,  when  com- 
pared with  the  profits  made  on  entertainment  shows,  documentaries  lose  signifi- 
cant amounts  of  money.  And,  as  a  cameraman  at  KRON  mentions.  "No  station 
manager  is  willing  to  cut  his  margin  of  profit.  He  just  wouldn't  keep  his  job.'* 

This  is  not  to  say  that  local  television  station  management  is  totally  without 
ideals  or  ethics.  Obviously  documentaries  and  other  public  service  programs  are 
produced.  Although  coercion  from  the  FCC  and  the  desire  for  prestige  in  the 
community  are  much  more  likely  motives,  there  is  undoubtedly  some  genuine 
concern  for  the  community  that  prompts  this  production. 

Nor  does  corporate  affluence  necessarily  rule  out  quality  program  production. 
The  Croesus-like  Group  W  organization  is  a  model  of  public  service  broadcasting. 
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But  the  primary  reason  why  more  and  better  documentary  films  are  not 
produced  at  local  commercial  television  stations  is  the  fact  of  those  stations' 
basic  corporate  nature.  Even  public  spirited  managers  must  work  within  that 
structure. 

It  is  not  merely  the  high  cost  of  films,  or  the  lack  of  local  talent,  or  any 
number  of  rating  surveys  showing  how  few  people  watch  documentaries  that 
prevent  their  production.  Documentary  film  at  most  local  television  stations 
is  only  a  liability  on  the  account  leaders  in  an  otherwise  lucrative  operation. 
The  problems  of  quality  film  making  begin  there. 

Senator  Hart.  This  concludes  the  witnesses  scheduled  to  be  heard 
today.  We  will  adjourn,  to  resume  in  room  1313,  at  10  a.m.,  tomorrow. 

(Whereupon,  at  1 :35  p.m.,  the  subcommittee  was  adjourned,  to  re- 
convene at  10  a.m.,  Friday,  June  13,  1969.) 
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FRIDAY,   JUNE   13,    1969 

U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly 

of  the  Committee  on  the  Judiciary, 

Wash ington ,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :05  a.m.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Philip  A.  Hart  (chair- 
man) presiding. 

Present :  Senators  Hart,  Dirksen,  and  Fong. 

Also  present :  S.  Jerry  Cohen,  staff  director  and  chief  counsel ;  Jack 
Blum,  assistant  counsel;  Peter  X.  Chumbris,  chief  counsel  for  the 
minority:  James  Schultz,  assistant  minority  counsel;  Gladys  E.  Mon- 
tier,  clerk ;  and  Patricia  Bario,  editorial  director. 

Senator  Fong.  We  will  continue  with  the  hearing  of  S.  1520. 
Senator  Hart,  who  is  chairman  of  this  subcommittee,  will  be  de- 
layed a  little  this  morning  because  he  is  on  TWA.  He  was  supposed  to 
be  on  Northwest  and  Northwest  struck,  so  he  is  on  another  plane  and 
he  will  be  in  about  11  o'clock. 

At  the  outset  I  submit  for  inclusion  in  the  record  of  these  hearings 
a  statement  I  made  earlier  this  year  in  support  of  the  newspaper  pres- 
ervation bill,  S.  1520.  The  statement  was  reprinted  in  the  Honolulu 
Star  Bulletin  on  February  1, 1969. 

(The  material  referred  to  appears  at  p.  544). 

Senator  Fong.  To  give  some  idea  of  the  nationwide  support  of  S. 
1520  by  various  newspapers  I  include  in  the  hearing  record  a  number 
of  editorials. 

(The  editorials  referred  to  appear  at  p.  558.) 

Senator  Fong.  I  will  also  include  in  the  record  the  following  docu- 
ments and  press  clippings  which  indicate  the  support  of  various  orga- 
nizations and  groups  in  Hawaii. 

(The  documents  referred  to  appear  at  p.  546.) 

Senator  Fong.  The  first  witness  today  will  be  the  Honorable  James 
X.  Corbett,  Jr.,  mayor  of  Tucson,  Ariz.  Mayor  Corbett,  will  you 
please  come  forward.  We  have  your  printed  statement  here,  Mayor 
Corbett.  You  may  read  it  or  not  as  wish. 

STATEMENT  OF  HON.  JAMES  N.  CORBETT,  JR.,  MAYOR  OF  TUCSON, 

ARIZ. 

Mayor  Corbett.  Thank  you,  Mr.  Chairman.  I  would  with  permis- 
sion of  the  chair,  appreciate  reading  this  statement  into  the  record 
and  with  the  chair's  permission,  deviate  slightly  in  different  points 
extemporaneously. 

(191) 
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Senator  Fong.  Proceed  as  you  wish. 

Mayor  Corbett.  Gentlemen,  I  would  like  to  thank  you  first  of  all  for 
giving  me  this  opportunity  to  present  testimony  regarding  the  Failing 
Newspaper  Act.  I  feel  that  in  presenting  this  testimony  I  am  not  only 
speaking  for  myself  but  for  citizenry  of  the  city  of  Tucson.  On  whose 
behalf  the  mayor  and  city  council  have  filed  suit  against  Tucson 
Newspapers,  Inc.,  upon  the  advice  of  our  city  attorney  to  try  and 
regain  advertising  revenues  which  the  city  paid  over  the  years.  We 
claim  the  exorbitant  rate  increases  that  were  charged  in  this  case  to  the 
city  of  Tucson  were  not  the  competitive  rates  that  would  have  been 
in  other  cities  for  like  advertising.  I  feel,  however,  that  I  will  leave 
discussion  of  the  business  operation  of  the  TNI  to  others  who  may  be 
more  competent  and  skilled  in  that  field. 

However,  we  do  have  a  copy  of  a  document  placed  in  evidence  by 
the  Antitrust  Division  of  the  Department  of  Justice,  a  presentation 
from  the  Arizona  Daily  Star  of  Tucson,  Ariz,  in  1945.  This  was  to  the 
Internal  Revenue  Service  asking  for  relief  from  the  excess  profits  tax 
which  had  been  assessed  against  them.  I  understand  this  document  has 
the  name  of  the  "pig  presentation." 

This  document  as  it  shows  on  its  own  face,  is  certainly  not  the 
presentation  of  those  who  oppose  the  bill  for  I  do  not  think  that  we 
would  have  explained  to  the  Congress  in  this  case  what  we  felt  in  the 
manner  in  which  they  have  done. 

In  this  document,  gentlemen,  I  look  at  almost  the  next  to  the  last 
page  and  find  that  they  have  depicted  themselves  as  the  swine  that 
they  purportedly  have  put  to  the  people  of  Tucson.  Now,  I  intend  to 
take  this  document,  gentlemen,  and  let  the  people  of  Tucson,  Ariz., 
see  exactly  how  TNI,  how  Mr.  William  A.  Small,  Jr.,  depict  them- 
selves through  their  operation  in  their  own  eyes. 

This,  in  my  opinion,  covers  exactly  what  has  been  perpetrated  on 
the  people  of  Tucson  over  a  period  of  29  years. 

I  might  comment  that  I  have  been  in  politics  since  I  was  10  years 
old,  in  1934,  when  I  first  {rot  involved  in  the  Governor's  campaign.  I 
grew  up  in  Tucson,  my  family  before  me.  My  parents  came  from — 
my  grandparents  came  from  Sumter,  S.C.,  and  in  that  history  we  are 
part  of  the  history  of  the  Southwest,  We  are  one  of  the  pioneer  fam- 
ilies of  the  Tucson  area,  my  grandfather  having  come  to  Tucson  in 
the  1870's. 

We  feel  very  proud  of  Tucson,  but  let  me  reflect  with  you  that  from 
1934,  basically,  to  1940  there  were  two  voices  in  our  community,  two 
editorial  voices,  one  a  strong  Democrat,  Mr.  William  R.  Matthews, 
of  the  Arizona  Daily  Star,  and  Mr.  William  Johnson  of  the  Tucson 
Daily  Citizen. 

In  approximately  1936  Mr.  William  A.  Small,  Sr.,  purchased  the 
Tucson  Daily  Citizen  and  a  diversity  in  editorial  policy  continued 
to  be  presented  to  the  general  public  of  our  community. 

Let  me  state  that  in^  1940  there  were  approximately  30.000  people 
in  the  city  of  Tucson,  but  the  market  that  the  newspapers  had  was, 
in  my  opinion,  approximately  50,000  to  60,000  because  the  circulation 
covered  the  Santa  Cruz  County,  which  is  basically  Nogales.  It  cov- 
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ered  Cochise  County,  Bisbee,  Douglas,  Pinal  County,  Casa  Grande, 
Florence  and  Coolidge  area,  and  it  covered  the  Graham  County  area 
of  Safford  and  the  Greenlee  County  area  of  Greenlee,  which  is  basically 
southern  Arizona.  Since  that  time,  however,  our  community  has  grown 
to  275,000  people  in  the  corporate  limits  of  the  city  of  Tucson,  and 
the  metropolitan  area  of  Tucson,  Ariz.,  today  is  between  340,000  and 
350,000  people.  Their  newspaper  at  this  time  also  goes  into  the  Phoenix 
metropolitan  area  which  is  1,100,000  people.  So,  the  circulation  today, 
instead  of  being  60,000,  is  in  excess  of  a  population  of  approximately 
2  million  people.  So  the  facts  that  pertained  in  1940,  in  my  opinion, 
are    not  analogous  to  the  present  day  sitaution. 

In  1940,  after  the  agreement  of  TNI  was  made,  the  editorial  poli- 
cies diminished  consistently  into  one  voice.  I  might  point  out  that  if 
you  and  I  were  living  in  different  houses,  with  different  opinions,  and 
then  came  under  one  roof,  there  is  only  one  thing  that  would  happen.  I 
will  either  agree  with  you,  you  will  agree  with  me  or  we  will  com- 
promise, but  that  alone  proves  that  there  is  but  one  voice  that  will 
be  heard. 

Since  1940  the  editorial  policies  of  Tucson  Newspapers,  Inc.,  have 
diminished  and  diminished  until  finally  the  people  in  the  metropolitan 
area  reject  William  A.  Small,  Jr.  They  have  rejected  him  consistently 
in  not  presenting  two  views  of  the  news,  allowing  people  to  make 
their  own  decision.  So,  what  disturbs  me  basically,  gentlemen,  is  the 
philosophical  approach,  the  philosophical  approach  to  the  control  of 
man's  mind.  Would  it  not  be  better  to  let  them  make  their  profits  and 
strike  at  the  jugular  vein  and  the  heart  and  in  fact  kill  ?  But  the  insidi- 
ous thing  of  trying  to  dominate  and  control  man's  mind  by  the  sham 
of  two  editorial  policies  that  are  in  fact  but  one  editorial  policy,  with 
two  people  chosen  by  the  same  man.  I  fear  not  one  paper,  one  monop- 
oly. That  is  not  my  fear,  because  people  then  can  make  their  decision 
as  to  what  is  right  and  what  is  wrong.  But  when  you  foist  on  people 
a  sham  in  which  you  have  two  editors  who  purportedly  are  separate 
and  apart  and  yet  are  under  the  domination,  the  dictatorial  threat, 
of  one  owner,  to  me  this  is  insidious  and  strikes  right  at  the  heart 
of  the  basic  freedoms  of  man. 

It  strikes  right  at  the  heart  of  Congress.  It  strikes  right  at  the 
heart  of  what  I  think  I  have  tried  to  learn  in  my  life  through  the 
educators  who  say  monopoly  is  a  thing  to  fear  but  the  domination 
of  man's  mind  is  much  more  insidious. 

Senator  Fong.  These  two  newspapers,  are  they  owned  by  the  same 
person  ? 

Mayor  Corbett.  Yes,  sir.  They  are  owned  at  this  time  by  Mr. 
William  A.  Small,  Jr. 

Senator  Fong.  Is  he  the  sole  owner? 

Mayor  Corbett.  The  Arden  Publishing  Co.  is  the  sole  owner  and 
Mr.  Small  has  been  told,  as  I  understand,  to  divest  of  the  Arizona 
Daily  Star  before  July  4, 1969. 

I  would  leave  that  subject  to  the  exact  record,  however. 

I  should  like  to  discuss  with  you  the  almost  dictatorial  power  that 
the  newspapers  in  Tucson  have  as  a  result  of  control  by 
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Senator  Foxo.  Actually,  what  you  have  here  is  two  newspapers 
owned  by  one  publishing  company. 

Mayor  Corbett.  That  is  correct,  sir. 

I  could  give  you  gentlemen  a  long  list  of  issues  in  which  the  Tucson 
newspapers,  speaking  as  one  voice,  have  had  a  great  effect  upon  the 
community.  I  could  go  back  to  1962  when  a  5-year  urban  renewal 
program  was  killed  summarily  3  days  after  both  newspapers  had 
announced  their  opposition.  By  the  way,  we  reinstituted  urban  renewal 
in  Tucson  in  1966,  and  it  has  been  a  veiy  successful  program. 

However,  I  would  like  to  give  you  a  case  history  of  how  the  news- 
papers, through  the  policies  of  Mr.  Small,  have  attempted  to  put  a 
stranglehold  or  stronghold  on  the  economic  development  of  the  city 
of  Tucson.  This  has  been  going  on  ever  since  Mr.  William  A.  Small,  Jr., 
gained  control  of  both  newspapers. 

Senator  Foxo.  Mr.  Cohen  wishes  to  clarify  the  record  at  this  time. 

Mr.  Cohex.  As  I  understand,  a  joint  operating  agreement  was  in 
effect  from  1940  to  1965.  Then  in  1965  Mr.  Small  bought  out  the  other 
paper,  so  it  then  became  the  same  two  papers  but  with  one  owner. 

Mayor  Corbett.  Yes,  sir;  that  is  correct. 

Mr.  Cohex.  From  1940  to  1965  there  were  two  owners. 

Mayor  Corbett.  That  is  correct,  except  TXI,  Tucson  Newspapers, 
Inc.,  gave  the  option  in  this  case  to  either  Mr.  Small  or  to  Mr.  Mat- 
thews of  the  Arizona  Daily  Star,  to  purchase  the  other  newspaper  if 
the  other  would  sell.  William  R.  Matthews  of  the  Arizona  Daily  Star 
was  going  to  sell  to  Brush  Moore  Co.  Mr.  Small  did  not  believe  that 
to  be  in  the  best  interests  of  the  Tucson  Daily  Citizen  and  exercised 
the  option  and  purchased  the  Arizona  Daily  Star  for  $10  million. 

Mr.  Cohex.  You  were  talking  about  the  dictatorial  policies  and  the 
editorial  compromises.  Are  you  talking  about  the  time  from  1940  to 
1965  or  1965  to  the  present  ? 

Mayor  Corbett.  I  am  saying  that  dictatorial  policy  started  to  nar- 
row Avhen  both  had  to  live  in  the  same  house.  It  could  either  be  the 
voice  of  William  R.  Matthews  or  it  could  become  the  voice  of  William 
A.  Small.  With  the  purchase  by  William  A.  Small,  it  has  become  the 
single  voice  in  our  community. 

Mr.  Cohex.  And  this  process  was  taking  place  from  1940  to  1965 
as  well  as  1965  to  the  present  ( 

Mayor  Corbett.  Yes,  sir. 

Senator  Foxg.  Did  they  have  divergent  editorial  views  from  1945 
to  1965  ? 

Mayor  Corbett.  Yes,  sir;  Senator,  I  would  say  that  there  were.  But 
the  differences  kept  narrowing  and  as  the  marriage  continued,  the 
number  of  divergent  views  decreased.  Preventing  joint  agreements  is  a 
safeguard  against  monopoly;  you  do  not  want  both  papers  to  live 
together  because  what  happens  is  you  get  only  one  Ariew.  I  will  try  to 
point  out  what  this  means  to  on  our  system  of  government. 

Senator  Foxg.  Actually,  what  you  are  talking  about  is  that  you 
object  to  one  owner  having  two  newspapers. 

Mayor  Corbett.  Yes,  sir;  I  would  object  if  it  were  Jim  Corbett, 
Hiram  Fong,  Everett  Dirksen,  because  you  are  putting  this  tremendous 
power  into  one  hand. 
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Senator  Foxg.  But  one  of  the  newspapers  were  failing  and  would 
have  gone  out  of  existence,  wouldn't  it? 

Mayor  Corbett.  I  do  not  believe  that  to  be  true,  sir. 

Senator  Foxg.  I  say  suppose.  Suppose  one  newspaper  was  going  out 
of  existence,  the  other  could  have  bought  it  out  under  the  antitrust 

laws 

Mayor  Corbett.  That  is  true.  However,  I  believe  it  better  that  there 
be  one  newspaper.  As  in  my  roofing  business,  it  is_  better  that  I  fail 
and  people  have  one  choice  and  they  know  what  it  is,  I  think  it  is 
better  to  have  one  voice  than  two  voices  under  one  head  which  to  me 
is  a  sham. 

Senator  Foxg.  Can  you  conceive  of  a  joint  operation  where  actually 
the  editorial  policies  are  really  divergent  ? 

Mayor  Corbett.  I  do  not  believe  the  editorial  policies  to  be  divergent 

today  in  Tucson,  Ariz. 

Senator  Foxg.  But  in  other  cities  they  may  be. 

Mayor  Corbett.  I  could  not  comment  on  that  but  I  think  that  is 
something  I  think  you  gentlemen  should  be  wary  of.  If  the  Tucson 
publishers  have  not  maintained  diversity  but  speak  with  one  voice, 
how  can  other  communities  succeed  in  insisting  that  there  be  real  edi- 
torial difference '. 

Senator  Foxg.  Proceed. 

Mayor  Corbett.  The  course  of  action  gentlemen,  is  certainly  your 
decision. 

However,  I  would  like  to  give  you  a  case  history  of  how  the  news- 
papers through  the  policies  "of  Mr.  William  A.  Small,  Jr.,  have  at- 
tempted to  put  a  stranglehold  or  stronghold  on  the  economic  develop- 
ment of  the  city  of  Tucson.  This  has  been  going  on  ever  since  Mr.  Small 
gained  control  of  both  newspapers. 

The  city  of  Tucson  had  a  recession  in  1963  which  continued  for 
about  3  years.  All  community  leaders  recognized  that  one  of  the  rea- 
sons for  this  recession  was  the  lack  of  industrial  jobs.  We  had  only 
about  7,000  industrial  jobs  supporting  an  overall  community  of  more 
than  300,000  people.  The  city  council  decided  to  take  the  industrial 
development  promotion  out  of  the  Tucson  Chamber  of  Commerce  and 
set  up  a  separate  committee,  which  we  called  the  Development  Author- 
ity for  Tucson's  Expansion,  DATE.  We  put  the  leaders  of  Tucson, 
on  the  committee  including  the  presidents  of  our  two  largest  banks,  the 
Valley  National  Bank  and  Southern  Arizona  Bank  &  Trust  Co.,  out- 
standing attorneys,  one  of  the  largest  developers  in  the  community, 
manao-er  of  our  largest  hotel,  manager  of  our  largest  radio  station,  and 
the  editors  of  bothnewspapers,  among  others.  The  DATE  committee 
then  went  out  and  hired  a  top  industrial  promoter  in  Mr.  J.  Karl 
Meyer,  who  has  developed  a  fine  staff. 

It  soon  became  apparent  that  the  Citizen  in  particular  was  attempt- 
ing to  sabotao-e  DATE's  work  by  opposing  their  policies  and  many 
times  breaking  confidential  news' stories  about  possible  industrialists 
moving  into  Tucson,  Ariz.  One  such  break  led  to  the  Levi  Strauss  Co.'s 
deciding  not  to  locate  in  Tucson. 
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When  this  administration  took  office,  the  city  council  decided  to  re- 
move Mr.  William  A.  Small,  Jr.,  from  the  board  of  directors  of 
DATE,  because  they  felt  he  opposed  the  policies  that  DATE  was  at- 
tempting to  carry  out.  Most  of  the  members  of  DATE  privately  agreed 
with  this  assessment.  The  mayor  and  council  rejected  Mr.  Small  about 
a  year  and  a  half  ago. 

Since  that  time,  the  newspapers'  vendetta  against  DATE  has  in- 
creased. The  criticism  of  DATE  continued  in  the  press  despite  the 
fact  that  17  new  industries  announced  location  in  Tucson  in  a  3-year 
period  compared  to  two  in  the  previous  5-year  period  when  industrial 
development  was  a  part  of  the  Tucson  Chamber  of  Commerce. 

The  culmination  of  this  attack  upon  our  industrial  development 
program  came  just  recently  when  the  board  of  directors  of  DATE 
announced  that  they  would  try  to  raise  funds  through  the  business 
community  for  their  operation  rather  than  taking  money  from  the  tax- 
payers. This  decision  was  made  by  the  board  independent  of  the  mayor 
and  council,  since  we  felt  the  tax  expenditure  had  been  justified" by 
DATE's  success  in  bringing  in  new  industries. 

Both  newspapers  publicly,  and  more  vehemently  privately,  discussed 
their  opposition  to  the  fundraising  drive  even  though  its  success  would 
mean  that  DATE  would  sever  its  ties  with  city  hall.  The  newspapers 
made  their  feelings  known  to  some  of  the  members  of  the  DATE 
board,  and  they  brought  pressure  to  bear  on  many  in  the  business  com- 
munity not  to  make  a  fair  contribution.  The  newspapers  in  this  case 
were  speaking  as  one  voice,  and  this  kind  of  monopoly  led  to  recon- 
sideration by  several  members  of  the  DATE  board.  Thus,  the  fund- 
raising  drive  was  postponed,  and  a  chance  for  the  business  community 
to  get  involved  in  promoting  industrial  development  has  been  scuttlecl 
for  the  time  being.  In  private,  the  members  of  the  DATE  board  who 
had  close  ties  with  Mr.  Small  admitted  that  the  newspapers'  opposition 
was  the  chief  reason  for  delaying  the  fundraising  drive. 

Tucson  in  this  case  did  not  have  two  separate  voices  speaking  for 
their  press.  This  kind  of  power,  which  I  referred  to  earlier  as"  dic- 
tatorial, can  defeat  the  industrial  expansion  of  our  community.  The 
only  thing  that  has  kept  this  expansion  moving  has  been  the  fact  that 
we  have  beaten  them  in  political  elections.  We  have  named  Mr.  William 
A.  Small,  Jr.,  as  the  obstructionist  to  the  economic  expansion  of 
Tucson,  and  the  voters  by  and  large  have  rejected  his  recommenda- 
tions for  office  in  city  hall.  Should  his  people  ever  take  over  city  hall,  I 
am  afraid,  nay,  I  am  convinced,  that  industrial  development  will  end 
in  Tucson,  even  though  an  overwhelming  majority  of  the  people 
support  it. 

I  do  not  feel  that  it  is  good  for  any  segment  of  the  population  to  be 
under  this  kind  of  monopolistic  rule.  I  do  not  feel  that  Congress  should 
endorse  this  bill  that  you  are  discussing  today.  It  is  impossible  for  two 
newspapers  with  the  same  advertising  and  circulation  policies  and  the 
same  man  responsible  for  everyone's  paycheck  to  speak  with  two  dif- 
ferent voices.  The  newspapers  have  put  on  the  pretext  of  separate 
editorial  policies  except,  I  might  add,  when  it  comes  to  city  hall.  We 
are  not  deluded  in  city  hall  to  the  fact  that  at  this  moment  there  are 
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purportedly  two  separate  editorial  policies.  We  are  cognizant  of  the 
Supreme  Court  decision  and  know  that  this  sham  is  being  perpetrated 
on  our  people. 

They  are  not  fooling  city  hall.  They  are  not  fooling  the  people.  I 
wonder  if  you  would,  knowing  these  things,  want  these  same  things 
perpetrated  on  America.  It  is  perpetrated  on  Tucson,  Ariz.,  but  God 
forbid  that  it  be  perpetrated  on  50  States  in  this  land. 

In  the  first  6  months  this  administration,  which,  by  the  way,  was 
opposed  by  both  newspapers,  took  office,  there  were  37  editorials  op- 
posing policies  of  the  administration  and  eight  favoring  our  policies. 
In  other  words,  according  to  the  Tucson  newspapers,  we  were  wrong 
80  percent  of  the  time.  If  this  were  reflecting  the  community's  attitude, 
perhaps  this  editorial  criticism  is  justified.  Yet,  in  a  poll  taken  last 
summer,  we  found  that  more  than  50  percent  of  the  people  approved 
of  the  administration  and  only  about  10  percent  strongly  disapproved. 
The  others  were  noncommittal. 

The  editorial  monopoly  of  William  A.  Small  is  not  the  only  facet  of 
his  power.  An  even  more  frightening  aspect  is  his  ability  to  control 
and  manage  the  news.  I  am  not  aware  of  one  word  in  either  Tucson 
paper  with  regard  to  the  Failing  Newspaper  Act  or  the  Newspaper 
Preservation  Act.  You  see,  they  do  not  believe  that  the  people  of 
Tucson,  Ariz.,  have  the  ability  to  make  the  right  decision. 

They  do  not  want  to  reveal  to  the  general  public  of  Tucson  that 
they  have  come  to  the  Federal  Congress  and  have  asked  relief,  after 
being  convicted  by  the  Federal  courts  of  this  land,  a  decision  upheld 
by  the  Supreme  Court.  They  do  not  have  the  audacity  to  come  to  the 
people  and  say  we  are  asking  special  relief  from  the  Congress  of  the 
United  States,  because  the  people  of  Tucson  will  rebel  and  they  will 
rebel  when  they  see  this  1945  presentation  which  I,  Senator,  intend  to 
make,  known  to  every  person  in  the  general  metropolitan  area  of  Tuc- 
son, and  not  only  Tucson,  but  every  place  in  the  State  of  Arizona.  This 
is  an  insult  to  man's  intelligence.  No  decision  by  people.  Do  not  let 
them  know  Jim  Corbett  came  to  Washington  to  testify  before  this 
august  body.  Do  not  let  them  make  up  their  own  minds.  Eestrict  that 
from  them. 

The  Tucson  newspapers  have  not  found  these  Senate  hearings  note- 
worthy or  newsworthy.  The  citizens  of  Tucson,  the  people  who  have 
so  much  to  lose  if  this  bill  is  passed,  have  not  been  kept  informed  of 
the  progress  or  even  the  very  existence  of  this  proposed  legislation. 
That  is  the  great  thing  I  think  we  have  in  this  land,  to  let  man  decide 
for  himself." I  think  that  is  why  we  are  here.  I  think  that  is  what  I 
tried  to  learn  when  I  went  to  school,  to  let  people  in  America  make  up 
their  own  minds.  Give  them  both  sides. 

Prior  to  leaving  Tucson  to  appear  before  this  committee,  I  was  inter- 
viewed by  reporters  from  three  television  stations,  ABC,  NBC,  CBS, 
four  radio  stations,  and  both  newspapers.  All  of  the  television  and' 
radio  stations  which  interviewed  me  gave  considerable  coverage  to  the 
trip  and  the  testimony.  Not  one  word  of  my  trip  has  appeared  in  either 
Tucson  newspaper.  Somewhere  between  the  city  hall  reporters'  note 
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pads  and  the  composing  room,  the  two  "independent"  news  depart- 
ments decided  that  this  trip  was  not  newsworthy. 

The  Newspaper  Preservation  Act  is  based  upon  the  belief  that  it  is 
better  to  preserve  a  failing  newspaper  as  a  second  editorial  voice,  even 
at  the  cost  of  permitting  the  exercise  of  monopoly  power,  and  cer- 
tainly the  exercise  of  monopoly  power  has  been  granted  by  the  Federal 
Congress.  It  has  been  granted  in  Arizona.  It  is  granted  to  Tucson.  It 
is  granted  to  many,  many  areas  in  our  State.  It  is  granted  by  the  Cor- 
poration Commission  of  Arizona.  But  there  is  always  a  check  and 
balance.  There  is  always  someone  who  stands  up  to  protect  the  people. 
This  bill  has  no  protection,  no  recourse  against  what  these  newspapers 
would  be  granted.  And  further,  we  grant  them  total  relief  from  their 
monopolistic  tactics  that  they  used  in  Tucson,  Ariz.,  for  29  years  and 
totally  eradicate  any  just  cause  that  could  be  brought  against  that 
monopolistic  act.  We  have  totally  taken  away  the  rights  of  the  little 
guy.  The  little  guy  who  experts  you  and  I,  I  think,  to  protect  his 
interest  because  he  does  not  quite  understand.  I  do  not  like  saying  these 
things  but  I  feel  in  my  heart  this  is  the  thing  I  must  do  to  expose  this 
hideous,  insidious,  heinous  thing  that  is  trying  to  take  over  and 
domineer  man.  This  is  what  happened  in  Tucson,  Ariz.  It  can  happen 
throughout  the  land. 

The  Newspaper  Preservation  Act  is  based  upon  the  belief  that  it  is 
better  to  preserve  a  failing  newspaper  as  a  second  editorial  voic;>,  even 
at  the  cost  of  permitting  the  exercise  of  a  monopoly  power,  than  it  is 
to  leave  a  community  with  only  one  daily  paper.  Our  experience  in 
Tucson  proves  that  the  contrary  is  true. 

Two  editorial  vocies  under  the  control  of  one  man  give  the  appear- 
ance of  diversity  of  opinion.  When  both  papers  agree,  the  impact  can 
be  substantial.  A  single,  monopolistic  paper  can  never  create  that 
impression:  never,  because  you  can  read  right  through  it,  The  people 
of  the  community  are  aware  of  its  bias.  Fortunately,  for  Tucson.  Ariz., 
the  public  is  aware  that  the  Star  and  the  Citizen  are  really  William 
A.  Small.  Jr.,  wearing  two  hats;  Tucsonians  can  disregard  the  appear- 
ance of  unanimity.  The  Tucson  public  has  not  been  fooled.  Other 
communities  m a v  not  be  so  fortunate. 

So.  gentlemen,  I  urge  you  to  defeat  this  special  legislation,  special 
legislation  for  one  man,  special  relief  for  one  man.  It  is  special  legisla- 
tion because  the  only  person  that  will  benefit  in  Tucson,  Ariz.,  is  Mr. 
William  Small,  Jr.,  and  Tucson  Newspapers,  Inc.,  who  already  have 
annual  profits  of  approximately  $2  million.  It  will  not  benefit  the 
people  of  Tucson,  Ariz.,  who  really  do  not  pay  much  attention  to  their 
newspapers  and  editorial  policies',  as  witnesses  by  recent  elections.  It 
certainly  will  not  help  the  Tucson  advertisers,  many  of  whom  have 
been  overcharged  and  overcharged  and  overcharged  for  years. 

Tucson  needs  two  separate  newspapers  for  the  advertiser,  for  our 
political  leaders,  and  most  of  all  for  the  readers  of  our  daily  news- 
papers. 

Thank  you  very  much,  Senator. 

Senator  Dirksen.  How  lone;  have  you  been  mayor  of  Tucson  ? 
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Mayor  Coebett.  Senator  Dirksen,  I  might  give  you  a  little  back- 
ground. I  served  in  the  Arizona  State  Legislature,  in  the  house  of 
representatives,  in  1057  and  1958.  I  was  elected  to  the  city  council  in 
1963  for  4  years  and  I  was  elected  mayor  in  November  of  1967  to  serve 
until  December  1971. 

Senator  Dirksen.  Do  you  have  party  elections  in 

Mayor  Coebett.  Sir,  we  have  partisan  elections ;  yes. 

Senator  Dirksen.  Partisan  ? 

Mayor  Corbett.  The  mayor  is  nominated  by  the  Democrats  through- 
out the  city.  And  then  faces  a  Republican  in  the  general  election.  The 
councilmen  are  nominated,  Senator,  within  a  ward  as  a  Democrat  and 
as  a  Republican  then  they  face  off  in  a  general  election  of  the  entire 
populace.  So  they  must  be  nominated  from  within  the  ward  but  elected 
at  large.  "We  hope  we  meet  the  one  man,  one  vote  test,  Senator. 
[Laughter.] 

Senator  Dirksen.  Well,  I  hope  you  are  better  informed  on  that 
subject  than  most  people  and  better  informed  than  most  newspaper 
people,  because  that  was  not  the  issue,  my  friend.  The  issue  was  the 
intrusion  of  the  High  Court  of  this  country  into  what  Justice  Frank- 
furter called  the  legislative  thicket.  I  do  not  care  a  hoot  what  a  State 
does  so  long  as  it  does  it  in  conformity  with  the  Constitution  of  the 
United  States.  And  when  they  want  to  embrace  one  man,  one  vote 
for  both  branches  of  the  legislature,  it  does  not  make  a  parcel  of 
difference  to  me,  but  I  still  want  to  see  that  Constitution  preserved 
and  I  cannot  find  anything  in  it  that  justified  that  decision  by  the  High 
Court.  I  can  only  conclude  that  they  did  it  because  they  did  not  believe 
legislatures  would  act.  Well,  now,  if  you  follow  out  all  this  philosophy 
you  have  been  giving  us,  go  back  to  the  people:  is  that  right  (  Let  the 
people  haul  these  legislatures  out  of  the  State  capitol  and  put  in  new 
ones  but  the  trouble  is  we  are  looking  for  shortcuts  and  for  royal 
roads  and  I  have  not  found  any  yet.  And  if  we  get  a  constitutional 
convention  and  we  need  only  one  other  State,  maybe  we  will  take  care 
of  that,  too,  because  that  is  the  way  the  people  have  spoken. 

It  is  quite  obvious  that  a  lot  of  political  bias  has  entered  into  this 
whole  matter ;  is  that  correct  ? 

Mayor  Corbett.  Xo  ;  I  do  not  believe  that,  Senator. 

Senator  Dirksen.  Xo  '. 

Mayor  Corbett.  Xo,  sir;  I  do  not.  I  do  not  want  to  say  on  the  other 
hand  that  I  do  not  know  Mr.  Small  is  a  Republican  and  Jim  Corbett 
is  a  Democrat.  But  I  do  not  believe  in  my  heart  that  this  is  a  vendetta 
on  my  part. 

I  believe,  so  help  me  God.  that  I  have  told  you  exactly  how  I  feel.  I 
feel  very  honored  that  you  would  take  time  to  tell  me  your  stand  on  the 
one-man,  one-vote  rule  because  in  Arizona,  Everett  McKinley  Dirksen 
is  very  highly  respected.  If  I  were  to  argue  with  you  I  would  then  have 
to  explain  it  to  my  lovely  wife  who  would  then  say,  "how  did  you  have 
the_  audacity,"  and  I  do  not  intend  to. 

Senator  Dirksen.  When  you  get  home,  gire  her  a  hug  for  me. 
[Laughter.] 
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Mayor  Corbett.  I  will,  I  will.  In  fact,  if  you  will  come  out  to  Ari- 
zona, Senator,  I  will  let  you  do  it  yourself. 

Senator  Dirksen.  It  is  just  about  2  years  ago  when  Senator  Hayden 
was  still  in  the  Senate  and  he  came  and  testified  on  this  bill. 

Mayor  Corbett.  Yes,  sir. 

Senator  Dirksen.  Among  other  thinge  he  said : 

It  should  be  made  clear  that  these  two  newspapers  have  remained  editorially 
separate  and  distinct.  Not  only  does  each  paper  have  its  own  editorial  and  news 
gathering  staff.  Each  also  has  its  own  political  bias. 

And  there  is  one  other  part  of  his  testimony.  He  said : 

Let  me  add  that  his  newspaper  has  not  always  supported  my  reelection  to  the 
Senate.  Otherwise,  I  would  have  a  good  deal  of  respect  for  its  independent  edi- 
torial advice. 

Now,  everybody  who  knew  Senator  Hayden  knew  that  he  was  a  very 
reasonable  person  and  very  knowledgeable  and  down  to  earth  and  so 
very  highly  respected  in  the  country  and  especially  in  the  U.S.  Senate 
where  he  was  the  president  pro  tern.  So,  you  see  that  was  his  opinion. 
That  was  uttered  in  July  of  1967.  So  that  is  just  about  2  years  ago. 

Mayor  Corbett.  Yes,  sir.  We  hold  Senator  Hayden  in  the  highest 
respect  as  you  know,  Senator.  I  am  a  Democrat  who  came  from  a  long 
line  of  Republicans,  and  so  Senator  Hayden  has  been  a  friend  of  the 
Corbetts  or  the  Corbetts  have  been  really,  I  should  say,  a  friend  of 
Senator  Hayden  for  some  50  to  60  years,  even  when  he  started  as  the 
sheriff  of  Maricopa  County.  So,  I  would  be  the  last  to  cast  any  reflec- 
tion against  Senator  Hayden. 

However,  I  disagree  with  Senator  Hayden's  presentation.  Senator 
Dirksen. 

Senator  Dirksen.  Oh,  that  is  the 

Mayor  Corbett.  Yes,  sir. 

Senator  Dirksen.  But,  suppose  in  1940  this  joint  venture  had  not 
been  consummated  and  the  Citizen  had  continued  on  its  losing  course. 
It  was  testified  that  they  lost  money  continuously  for  26  years.  Now, 
how  long  could  it  sustain  itself,  because  the  testimony  indicated  they 
had  gone  wherever  they  could  to  find  capital.  They  went  to  the  Hitch- 
cocks,  the  original  owners  of  one  of  those  papers,  and  tried  to  sustain  it. 

Now,  suppose  that  had  continued.  Do  you  think  the  Citizen  would 
still  be  in  business  today  ? 

Mayor  Corbett.  Senator,  I  do  not  believe  in  1940  that  the  Citizen 
would  have  failed.  It  had  been  owned  by  the  former  General  Frank 
Hitchcock,  former  Postmaster  General  of  the  United  States,  and  his 
family  and  had  sustained  losses  approximately  for  some  20-odd-year 
period. 

It  is  obvious  to  me  that  that  is  not  failing.  There  may  be  loss  of 
dollars  but  many  businesses  in  this  country,  including  my  own,  some- 
times lose  money  and  sometimes  are  tax  sheltered — I  do  not  know  in 
this  particular  case— but  it  had  existed  for  some  20  odd  years  losing 
money. 

Would  the  very  successful  newspaper,  the  Arizona  Daily  Star,  go 
into  a  profit  pooling  arrangement  with  a  losing  business  unless  it 
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was  to  monopolize  an  industry?  It  would  seem  to  me  that  this  was 
the  purpose. 

I  had  always  assumed  this,  but  until  I  came  upon  this  document, 
prepared  by  the  Arizona  Star,  I  could  not  believe  that  such  a  thing 
could  exist  which  was  agreed  upon  by  them. 

Xow,  I  believe  that  it  would  be  better,  Senator,  that  they  had  failed, 
if  that  be  the  choice,  because  then  there  would  have  been  once  voice, 
and  people  then  could  make  the  decision  themselves  as  to  whether 
the  editorial  policy  was  correct  or  incorrect,  and  whether  their  bias 
was  just  or  unjust. 

But  to  use  the  sham  as  the  house  moved  closer  together  in  more 
unanimity  is  what  gravely  disturbs  me,  until  finally,  finally  the  final 
act  of  death  came.  That  was  not  allowing  Brush  Moore  to  come  in. 

Why  ?  Why  not  let  Brush  Moore  enter  ?  Because  Brush  Moore  would 
have  competed  editorially.  Brush  Moore  would  have  given  two  sides 
of  the  argument  and  I  do  not  know  Brush  Moore  from  Adam.  One 
voice.  One  policy. 

Mr.  Frank  Johnson  says  himself,  and  I  would  like  to  have,  if  I 
might,  Senator,  this  entered  into  the  record,  from  the  Arizona  Daily 
Wildcat  of  Thursday,  May  15, 1969 : 

Citizen  may  have  to  sell  the  Star. 

The  managing  editor  of  the  Arizona  Daily  Star  said  yesterday — the  managing 
editor — he  thinks  that  the  March  decision  by  the  Supreme  Court  of  the  United 
St.! res  regarding  the  operations  of  TNI,  Tucson  Newspapers,  Inc.,  will  cause  the 
Star  to  be  sold  by  the  Tucson  Daily  Citizen.  Frank  Johnson  told  about  50  people 
at  a  Journal  Newsmaker  Series  lecture — and  might  we  touch  on  journalism,  of 
which  you  have  so  much  knowledge,  that  this  would  be  the  place  that  it  would 
lie  sought  out.  He  was  on  his  own  terms  with  his  own  people  who  could  challenge. 
He  was  on  the  right  ground  at  the  right  time.  He  could  not  kid  his  own  journalistic 
people. 

The  Star  will  be  sold,  and  Mr.  Small  (Wililam  A.  Small,  Jr.,  owner  of  TNI), 
will  carefully  select  the  Star's  purchaser. 

He  will  carefully  select  the  Star's  purchaser.  The  Supreme  Court 
decision  came  after  an  appeal  by  TNI  on  a  decision  by  the  U.S.  dis- 
trict court  which  said  that  the  joint  operation  of  the  two  newspapers 
was  a  violation  of  antitrust  laws.  Similar  operations  exist  in  22  other 
cities  across  the  land. 

But  the  next  two  paragraphs  are  the  real  meat. 

Johnson  said  the  joining  of  operations  in  1940  was  made  to  curb  financial 
losses  by  the  Citizen.  He  said  now  both  newspapers  could  probably  survive 
separately,  due  to  the  "affluence  of  the  times." 

And  he  left  out  the  growth  of  the  community.  He  left  out  that  it 
was  40,000  then  and  it  is  340,000  today. 

The  separation  of  the  Star  and  Citizen  would  be  not  a  bad  thing,  for 
journalism  and  the  community. 

This  is  the  managing  editor  of  the  Arizona  Daily  Star  making  these 
statements.  "He  emphasized  the  need  for  more  than  one  editorial  voice 
in  the  city." 

(The  article  referred  to  follows :) 


202 


Volume  60,  No.  144 


Thursday,  May  15,  1969 


Page  6 


Citizen  May  Have 
To  Sell  The  Star 


The  managing  editor  of  the 
Arizona  Daily  Star  said  yesterday 
he  thinks  the  March  decision  by 
the  Supreme  Court  regarding  the 
operations  of  Tucson  Newspapers, 
Inc.  (TN!)  will  cause  the  Star 
to  be  sold  by  the  Tucson  Daily 
Citizen. 

Frank  Johnson  told  about  50 
people  at  a  Journalism 
Newsmaker  Series  lecture  "the 
Star  will  be  sold,  and  Mr.  Small 
(William  Smail,  Jr.,  owner  of  TNI) 
will  carefully  select  the  Star's 
purchaser." 

The  Supreme  Court  deoaon 
came  after  an  appeal  by  TNI  on  a 
decision  by  the  U.S.  District 
Court,  which  said  the  joint 
operation  of  the  two  papers  was  a 
violation  of  anti-trust  laws. 
Similar  operations  exist  in  22 
other  cities  across  the  nation. 

Johnson  said  the  joining  of 
operations  in  1940  was  made  to 
curb  financial  losses  by  the 
Citizen.  He  said  now  both 
newspapers        could        probably 


survive    separately,    due    to    the 
"affluence  of  the  times." 

The  separation  of  the  Star  and 
Citizen  would  be  "not  a  bad 
thing,  for  journalism  and  the 
community,"  Johnson  said.  He 
emphasized  the  need  for  more 
than  one  editorial  voice  in  the 
city. 

The  sale  would  result  in 
separate  advertising  and 
circulation  facilities,  Johnson  said. 
At  present  the  two  papers  share 
advertising,  circulation  and 
printing  facilities.  The  Supreme 
Court  decision  said  the  joint 
printing  facilities  .  could  be 
maintained. 
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Mayor  Corbett.  I  do  not  have  to  read  the  last  paragraph.  He  speaks 
for  William  A.  Small,  Jr.  He  says  there  is  one  editorial  voice,  That 
is  not  Jim  Corbett,  That  is  not  the  politician.  That  is  not  a  Democrat. 
That  is  the  managing  editor  of  the  one  editorial  voice  in  Tucson. 
Ariz.  He  condemns  the  paper  by  his  own  statement.  He  condemns 
the  editorial  policy.  He  condemns  the  city  of  Tucson  to  dictatorial 
editorial  policies  by  one  man.  He  stands  convicted  in  the  Supreme 
Court  of  the  land. 

Senator  Dirksex.  "Well,  so  what  \ 

Mayor  Corbett.  Senator 

Senator  Dirksex.  We  are  still  wrestling*  with  the  problem. 

Mayor  Corbett.  Sir.  I  am  sorry 

Senator  Dirksex.  I  say  we  are  still  wrestling  with  the  problem. 

Mayor  Corbett.  Senator,  I  think  it  would  be  better  truly,  one  paper, 
one  choice,  and  let  man  decide  whether  that  is  right  or  wrong,  rather 
than  a.  sham. 

Senator  Dirksex.  Well,  are  not  you  contending  now  that  unlike 
what  Senator  Hayden  said  2  years  ago,  that  it  is  one  man,  one  voice? 
Is  not  that  what  you  have  been  saying  to  us  this  morning  I 

Mayor  Corbett.  Yes,  sir :  I  have.  One  man,  one  voice. 

Senator  Dirksex'.  And  that  is  what  you  contend  for. 

Mayor  Corbett.  I  say  that  you  have  the  ability  through  education, 
through  the  great  process  that  you  have  moved  through,  to  dissemi- 
nate that  difference,  but  I  tell  you  that  the  little  man  on  the  street  and 
the  ethnic  people  do  not  have  that  ability.  Through  education,  God 
willing,  we  will  give  them  that.  We  have  it.  But  do  not  let  that  power 
go  into  one  person.  If  it  were  one  voice,  fine.  That  is  a  decision.  But 
when  it  is  the  sham  that  is  what  disturbs  me. 

Senator  Dirksex.  Well,  I  am  still  confused  about  the  kind  of  remedy 
that  is  to  be  applied  here,  But  I  have  no  more  questions. 

Senator  Foxg.  You  would  not  object  if  these  two  newspapers  were 
made  into  one  newspaper  ? 

Mayor  Corbett.  I  think  I  would  object,  Senator.  I  want  two  fully 
competitive  newspapers. 

Senator  Foxg.  There  would  be  no  sham. 

Mayor  Corbett.  There  would  be  no  sham — that  is  correct, 

Senator  Dirksex.  Well,  what  would  be  the  impact  on  Tucson  and 
on  the  operation  of  DATE,  that  is  your  development  organization,  if 
you  had  one  newspaper?  Would  it  be  different  from  what  you  are 
describing  now? 

Mayor  Corbett.  Senator,  we  are  to  the  point  now,  I  think,  where  we 
must  define  ''failing.'"  What  is  failing — making  $2  million  profit  a 
year  on  $8  million  gross  sales,  a  20-percent  gross  profit?  That  is  what 
the  statement  shows.  You  should  find  out  whether  that  really  is  the 
amount  made  in  the  newspapers.  It  is  reported  in  Tucson — I  do  not 
have  this  as  a  fact — that  Mr.  Small  pays  himself  $250,000  a  year  and 
writes  off  many  of  his  expenses.  I  would  like  to  know  and  I  think  you 
are  entitled  to  know  what  the  real  profit  is  of  the  Tucson  Newspapers, 
Inc. 

Senator  Foxg.  If  it  is  so  profitable,  why  does  not  another  newspaper 
come  in  ? 

Mayor  Corbett.  One  newspaper  tried  to  come  in,  Senator,  a  year 
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ago,  but  the  competition  is  too  keen.  They  shut  him  out.  Mr.  Ev 
Meachem  of  the  Journal  could  tell  you  the  story. 

Senator  Fong.  Yes,  but  if  the  profit  is  so  exorbitant,  surely  another 
newspaper  can  make  inroads. 

Mayor  Corbett.  No.  No.  What  would  be  the  percentage  of  you  and  I 
going  into  Tucson  with  that  capital  investment  and  having  to  compete 
against  two  markets  that  they  control?  They  control  both  markets. 
You  cannot  advertise — let  me  speak  as  a  roofer.  In  my  advertising  I 
cannot  purchase  either  in  the  Star  or  the  Citizen  at  one  price.  I  am 
offered  a  price  and  if  I  take  it  in  only  one  paper  it  is  not  half  as  much. 
It  is  two-thirds  as  much,  which  then  governs  where  my  advertising  dol- 
lar goes  because  I  cannot  then — I  cannot  take  this  bargain.  I  do  not 
have  the  money  to  advertise  in  radio  and  TV  and  weekly  newspapers. 
It  is  a  control  of  advertising  dollars.  We  believe  this  to  be  monopolistic 
and  we  are  suing  Tucson  Newspapers,  Inc. 

Senator  Fong.  Suppose  something  was  done  about  that  particular 
rate  program.  Would  you  still  object  ? 

Mayor  Corbett.  In  what  sense  ? 

Senator  Fong.  In  the  advertising  sense.  You  said  where  you  can 
only 

Mayor  Corbett.  I  do  not  think  anyone  would  object,  Senator,  to  both 
newspapers  using  a  single  press. 

Senator  Fong.  You  see,  we  are  wrestling  with  this  problem.  We 
have  cities  in  which  there  are  actually  two  newspapers  and  one  is 
failing  and  they  are  actually  separate,  independent  voices.  These 
papers  are  not  owned  by  one  man,  but  by  separate  people,  and  they 
do  have  diversity  of  opinion. 

Now,  what  do  you  say  to  that  situation  ? 

Mayor  Corbett.  I  happen  not  to  believe  in  subsidy,  which  I  heard 
my  friend  and  colleague,  Mayor  Maier,  testify  about  yesterday.  I  be- 
lieve it  is  better  in  this  system  to  keep  free  enterprise  and  let  it  be 
survival  of  the  fittest.  I  can  concur  with  the  ownership  of  the  press, 
tlie  physical  body  of  the  machinery,  being  owned  jointly  but  when 
the  advertising  and  the  circulation  are  under  the  same  two  people  or 
the  same  ownership,  then  you  control  the  advertising  market.  So,  I 
would  think  that  those  should  be  in  my  opinion,  Senator,  divided. 
And  I  know  you  are  wrestling  with  this  problem.  If  I  could  give  you 
the  answer,  God  knows  I  would  try.  I  know  that  you  are  in  great 
debate  on  this  thing.  But  I  say  as  the  last  resort  it  would  be  better 
to  have  them  fail  than  take  the  chance  of  domination  of  man's  mind. 
I  would  much  rather  you  let  them  have 

Senator  Fong.  If  one  fails  then  it  is  a  certain  domination.  Domina- 
tion is  certain.  Whereas  if  you  allow  one,  the  other  newspaper,  to 
survive,  you  know  there  is  a  possibility  that  there  will  not  be 
domination. 

Mayor  Corbett.  I  do  not  believe  that,  sir.  No.  The  alternative  is 
joint  agreement  or  full  competition — not  joint  agreement  or  monopoly. 
I  believe  what  happens  in  a  joint  agreement  is  exactly  what  happened 
in  the  Tucson  case.  They  move  together  and  live  in  one  house.  Their 
thinking  becomes  alike. 

Senator  Fong.  It  has  not  happened  in  the  city  of  Honolulu. 

Mayor  Corbett.  All  right.  Sir,  I  could  not  dispute  that. 
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Senator  Foxg.  They  have  been  under  one  roof.  There  is  a  diversity 
of  editorial  opinions.  These  are  the  situations  we  are  wrestling  with 
and  that  makes  it  very  difficult. 

Mr.  Chumbris? 

Mr.  Chtjmbkis.  No  questions. 

Senator  Foxg.  Thank  you,  Mayor  Corbett,  for  coming. 

Mayor  Corbett.  Thank  you,  gentlemen,  for  your  courtesy. 

Senator  Foxg.  The  next  witness  will  be  Mr.  Louis  A.  Cohn  and  Mr. 
David  J.  Leonard,  both  from  Tucson,  Ariz. 

You  have  presented  your  written  statement  to  the  committee  and 
these  statements  will  be  incorporated  in  the  record.  You  may  proceed 
as  you  wish,  Mr.  Cohn  and  Mr.  Leonard.  If  you  wish  to  read  your 
statements,  it  is  perfectly  all  right.  If  you  do  not  wish  to,  and  just 
give  us  excerpts  of  it,  you  may  do  so. 

STATEMENT  OF  LOUIS  A.  COHN,  OWNER  OF  SUPER  CITY  DEPART- 
MENT STORE,  IN  FLINT  AND  LANSING,  MICH.,  AND  TUCSON, 
ARIZ. 

Mr.  Cohx.  Thank  you.  Gentlemen,  I  appreciate  the  opportunity  to 
express  my  opposition  to  S.  1520.  My  name  is  Louis  A.  Cohn.  I  am  one 
of  the  owners  of  Super  City,  a  discount  department  store  with  opera- 
tions in  Flint  and  Lansing,  Mich.,  and  Tucson,  Ariz.  I  am  one  of  the 
many  business  men  in  Tucson,  Ariz.,  who  have  been  victimized  by  the 
piracy  of  the  Tucson  newspapers. 

When  I  opened  my  Arizona  store  in  1962,  I  approached  Tucson 
Newspapers,  Inc.,  with  regard  to  advertising  rates.  I  was  appalled  at 
what  I  found.  "With  a  circulation  of  approximately  42,000  for  each  of 
the  two  papers,  the  Star  and  the  Citizen,  I  was  required  to  pay  $3.77 
per  inch  daily  and  60  cents  premium  on  Sunday,  making  a  total  of 
$4.37. 

I  had  never  heard  of  such  rates.  In  Lansing,  Mich.,  there  was  only 
one  newspaper;  it  had  a  circulation  of  approximately  70,000.  In  Lans- 
ing I  paid  only  s'2.42  per  inch,  both  daily  and  Sunday. 

In  Flint,  Mich.,  the  only  daily  paper  has  a  circulation  of  approxi- 
mately 100,000.  There  I  paid  only  $2.96  per  inch,  both  daily  and  Sun- 
day. Naturally,  I  was  concerned  and  I  have  attempted  on  many 
occasions  to  get  an  explanation  from  the  management  of  Tucson 
newspapers. 

On  one  occasion  Mr.  Drachman,  the  advertising  manager,  insisted 
that  the  Tucson  rates  were  higher  than  Flint  because  of  higher  labor 
and  production  costs  in  Tucson.  I  knew  this  was  not  true  and  I  offered 
to  wager  a  $1,000  donation  to  charity  that  labor  and  production  costs 
in  Flint  were  much  higher.  The  advertising  manager  made  a  call  on 
the  phone,  I  presume  it  was  to  one  of  his  personnel  managers,  and 
finally  admitted  very  sheepishly  that  I  was  right.  Incidentally,  he  did 
not  pay  the  thousand  bucks.  Need  I  add  that  this  admission,  too,  did 
not  do  me  any  good. 

If  it  were  not  bad  enough  that  the  rates  in  Tucson  are  outrageous, 
Tucson  newspapers  have  made  matters  considerably  worse  by  a  tie- 
in  arrangement.  I  have  discovered  through  many  years  of  experience  in 
my  business  that  the  most  effective  advertising  for  me  is  the  evening 
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paper.  In  Anew  of  the  high  cost  of  advertising  in  Tucson,  I  attempted 
to  advertise  only  in  the  evening  paper  with  the  intention  of  spending 
other  advertising  dollars  in  television,  radio,  and  other  media.  How- 
ever, I  was  informed  that  the  rate  for  advertising  in  the  evening  paper 
alone  is  two-thirds  of  the  cost  of  advertising  in  both  papers,  even 
though  the  circulation  of  the  two  papers  is  approximately  equal.  In 
view  of  the  tremendous  penalty  for  advertising  in  only  one  paper,  it 
is  economically  impossible  to  spread  advertising  dollars  into  other 
media,  at  least  in  my  case. 

I  am  not  a  lawyer,  but  I  understand  that  the  misnamed  Newspaper 
Preservation  Act,  might  permit  the  Tucson  newspapers  to  continue 
in  this  joint  operating  agreement  indefinitely  if  they  can  prove  to  the 
court  that  they  were  failing  in  1940.  I  find  this  hard  to  believe. 

The  Justice  Department  already  has  proved  that  although  the  Citi- 
zen was  losing  money  in  1939,  during  the  first  year  of  joint  opera- 
tion in  1940  the  Star  and  Citizen  made  a  joint  profit  of  over  10  per- 
cent of  revenues,  and  in  this  29  years  of  operation  they  have  never 
made  less  than  10  percent.  It  is  unbelievable  to  me  that  the  Tucson 
newspapers  could  be  allowed  to  continue  its  profiteering  indefinitely 
merely  because  one  of  the  papers  may  have  been  failing  30  years  ago. 

If  this  is  true,  then  Mr.  Small  will  have  dictatorial  power  and  the 
Tucson  business  people  will  have  to  pray  that  he  is  satisfied  with  a 
net  profit  of  20  percent  of  revenues,  and  will  not  decide  to  bring  it  up 
to  30  percent,  40  percent,  or  50  percent.  I  doubt  seriously  that  our 
prayers  will  be  answered,  since  only  last  year,  after  making  a  profit 
of  20  percent  of  revenues  since  1959,  the  newspaper  again  raised  its 
rates  by  10  percent,  and  the  way  they  did  it,  gentlemen,  was  by  send- 
ing us  a  letter  telling  us  that  they  were  not  raising  the  rates  but  they 
were  eliminating  the  10  percent  cash  discount  which  was  given  for 
prompt  payment  on  or  before  the  15th. 

Now,  I  ask  you,  is  that  a  raise  or  is  it  a  raise  ? 

If  the  Tucson  newspapers  have  the  audacity  to  effect  a  10-percent 
increase  in  the  face  of  a  price-fixing  prosecution  by  the  Government, 
I  shudder  to  think  what  they  will  do  if  Congress  gives  them  the  green 
light  to  fix  rates  as  they  please  forever. 

I  am  one  of  10  advertisers  who  have  initiated  a  class  action  against 
the  newspapers  to  recover  our  legal  damages.  I  am,  of  course,  deeply 
concerned  that  this  bill  would  deprive  us  of  this  right. 

I  have  an  article  reporting  that  Frank  Johnson,  who  was  already 
enumerated  as  present  managing  editor  of  the  Star,  made  a  speech 
recently  at  the  School  of  Journalism  at  the  University  of  Arizona  in 
which  he  stated  that  it  was  his  opinion  that  both  Tucson  newspapers 
could  probably  survive  separately  due  to  the  affluence  and  growth  of 
the  city  of  Tucson.  If  this  is  true,  then  there  is  a  chance  for  some  honest 
competition  and  some  independent  news  coverage  and  editorial 
opinion.  But  if  this  bill  is  passed  and  it  permits  the  Tucson  newspapers 
to  continue  their  joint  operating  agreement  just  because  the  Citizen 
was  failing  in  1940,  when  Tucson  was  just  a  cow  town,  there  will  never 
be  true  competition  in  Tucson.  The  effect  of  S.  1520  on  the  people 
of  Tucson  will  be  a  disaster.  If  the  same  conditions  exist  in  other  com- 
munities, it  will  be  a  national  disaster. 
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I  would  like  to  add  a  few  more  things,  if  I  may,  Senator. 

Senator  Fong.  Sure. 

Mr.  Cohn.  I  cannot  believe  that  you  good  Senators  are  so  naive  as 
to  believe  that  one  man,  in  this  case  Mr.  Small,  is  so  godlike,  such 
a  paragon  of  virtue,  that  despite  the  fact  he  owns  both  papers,  that 
he  will  allow  two  honest  editorial  voices.  And  I  have  heard  a  lot  about 
separate  editorials.  I  am  not  a  politician.  It  is  too  great  a  burden  for 
one  ordinary  mortal  to  bear. 

Now  that  the  stage  has  been  set  by  Federal  Judge  Walsh  and  the 
U.S.  Supreme  Court,  why  do  we  not  let  the  play  be  acted  out  by 
letting  the  Star  and  Citizen  become  two  completely  separate  entities 
and  in  honest  competition  with  each  other  and  let  us  find  out  if  two 
papers  can  exist  independently.  This  would  do  away  with  theory  and 
allow  an  actual  test. 

Do  not  forget  that  today  Tucson  is  a  market  over  350,000  people 
and  not  40,000  that  was  true  in  1040. 

In  closing,  let  me  say  that  if  Congress  still  feels  that  some  sort  of  a 
bill  to  protect  Aery  small  groups',  the  newspapers',  right  to  steal  should 
be  passed,  in  essence  making  them  a  monopoly,  than  to  protest  adver- 
tisers like  me  who  are  most  numerous,  by  the  millions,  there  should  be 
an  amendment  ro  provide  that  the  papers  must  not  exclude  any  person 
from  advertising.  It  should  have  the  Government  set  the  rates  that  they 
can  charge  just  as  it  does  in  the  case  of  telephone  companies,  power 
companies,  and  other  utilities  and  monopolies,  and  should  make  the 
papers  be  responsible  to  a  governmental  agency's  scrutiny  and  super- 
vision. 

I  thank  you. 

Senator  Foxo.  Mr.  Leonard,  do  you  wish  to  give  a  statement  ? 

STATEMENT  OF  DAVID  J.  LEONARD,  ATTORNEY,  TUCSON,  ARIZ. 

Mr.  Leonard.  Mr.  Chairman,  my  name  is  David  J.  Leonard.  I  am 
an  attorney  practicing  law  in  Tucson,  Ariz.  I  have  filed  a  class  action 
on  behalf  of  all  local  display  advertisers  in  the  Tucson  Xewspapers. 
I  say  all  local  display  act  vert  isers.  It  is  a  class  action  as  authorized 
by  the  Federal  rules.  I  am  sure  you  gentlemen  being  a  part  of  the 
Judiciary  Committee  are  quite  aware  of  why  class  actions  are  per- 
mitted. When  little  people  are  damaged  a  little  bit  but  there  are  many, 
many  of  them,  so  the  damage  is  tremendous,  the  only  way  effective 
justice  can  be  done  is  to  permit  a  small  group  to  bring  the  action  on 
behalf  of  everybody.  Little  people  who  are  damaged  at  $5,000  and 
$10,000  and  $50  and  $25  are  in  no  position  to  hire  lawyers  and  spend 
money  to  protect  their  legal  rights  and  as  a  result,  this  class  action  for 
all  of  the  local  display  advertisers  in  Tucson  has  been  filed. 

Mr.  Louis  Cohn  and  the  city  of  Tucson  are  two  of  my  clients.  The 
action  seeks  to  recover  treble  damages  from  the  publishers  of  the 
Arizona  Daily  Star  and  the  Tucson  Daily  Citizen  and  Tucson  News- 
papers, Inc.,  the  company  which  was  set  up  to  administer  their  joint 
operating  agreement.  At  this  point  I  feel  in  listening  to  the  testimony 
and  questioning  in  the  last  couple  of  days  that  there  are  a  couple  of 
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problems  in  communication  with  regard  to  what  really  has  happened 
with  the  Tucson  Newspapers  in  Tucson,  Ariz. 

Prior  to  1940,  there  were  two  separate  newspapers  owned  by  two 
separate  companies,  Star  Publishing  and  Citizen  Publishing,  and 
effectively  it  was  the  Small  family  and  William  R.  Matthews,  Re- 
publican on  one  side,  Democrat  on  the  other. 

In  1940  in  the  joint  operating  agreement,  they  formed  Tucson  News- 
papers, Inc.  The  corporation  was  merely  set  up  as  a  managing  agent. 
Tucson  Newspapers,  Inc.,  did  not  own  the  papers.  It  owned  the 
facilities  to  manage,  to  publish,  control  advertising  rates,  set  adver- 
tising rates,  handle  circulation,  and  divide  the  profits  between  the  two 
publishers. 

Tucson  Newspapers  did  not  make  a  profit  itself.  It  was  merely  an 
administering  agency  of  the  two,  owned  by  the  two  separate  pub- 
lishers. 

In  1965,  pursuant  to  the  joint  operating  agreement,  when  Brush 
Moore  tried  to  come  in  and  buy  the  Star  for  $10  million,  Mr.  Small 
felt  that  Brush  Moore  would  not  be  compatible  and  there  is  testimony 
before  this  committee — he  said  he  would  sell  the  Star  if  he  could  find 
someone  compatible.  I  guess  compatible  means  somebody  who  would 
help  him  steal.  But  Brush  Moore  was  not  compatible,  so,  therefore, 
Mr.  Small  purchased  the  Star  a-s  well. 

The  entity  in  which  it  was  purchased  is  not  important  but  in  1965 
Mr.  Small  became  the  owner  of  both  papers  and  since  1965  he  has  been 
the  owner  of  both  papers,  so  there  is  a  difference  from  1940  to  1965  and 
1965  to  the  present.  We  had  two  papers  operating  together  from  1940 
to  1965,  25  years  of  experience,  just  with  what  this  committee  would 
like  to  experiment  throughout  the  country.  We  have  had  the  last  4 
years  of  experience  of  single  ownership  which  is  the  situation  that  ex- 
ists in  many  cities,  two  papers  but  actually  a  monopoly. 

If  the  decision  by  Judge  Walsh  is  carried  out,  is  enforced— which 
it  undoubtedly  will  be  unless  this  bill  cuts  the  guts  out  of  it — then  Mr. 
Small  must  divest  himself  of  the  Star.  So  if  the  play  is  acted  out  as 
Mr.  Colin  says,  then  we  will  go  back  to  the  situation  prior  to  1965 
where  Mr.  Small  owned  only  one  paper  and  we  will  again  have  two. 
We  will  have  Mr.  Small  and  the  Citizen  and  somebody  else,  hopefully 
somebody  not  compatible  with  Mr.  Small,  owning  the  Star.  So  this 
will  be  the  situation. 

Even  if  this  bill  is  passed  the  way  I  read  it,  we  will  have  two  separate 
owners  in  Tucson.  The  only  question  is  now  will  they  under  Judge 
Walsh's  decision  have  to  operate  separately  and  compete  with  one  an- 
other in  a  market  of  350,000  people  instead  of  30,000.  In  an  economy 
which  has  produced  profits  for  them  of  $2  million  a  year,  will  they 
have  to  compete  with  each  other  for  that  $2  million  ?  Or  are  they  going 
to  be  permitted  to  continue  this  joint  operating  agreement  which  they 
did  so  successfully  for  25  years,  and  that  I  think  as  far  as  Tucson  is 
concerned,  is  what  is  before  this  committee,  and  I  can  only  speak  with 
some  authority  about  what  happens  in  Tucson.  As  far  as  the  rest  of  the 
country  is  concerned  I  only  know  what  I  hear  in  the  committee  and 
what  I  read  in  the  papers,  unfortunately. 
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As  you  are  undoubtedly  aware,  this  action  grows  out  of  United 
States  v.  Citizen  Publishing  Co.,  the  lawsuit  which  the  Department  of 
Justice  successfully  prosecuted  and  which  was  affirmed  by  the  U.S. 
Supreme  Court.  I  appear  here  today  to  oppose  the  misnamed  News- 
paper Preservation  Act.  The  Newspaper  Antitrust  Exemption  Act 
would  be  far  more  appropriate  and  descriptive.  I  have  read  some 
other  very  descriptive  terms,  too.  Mr.  Brugmann  yesterday  called  it 
the  Crybaby  Millionaire  Lawbreakers  Act.  I  feel  that  is  pretty  apt. 

This  committee  has  heard  considerable  testimony  concerning  the 
theoretical  implications  of  S.  1520,  and  the  condition  of  the  newspaper 
industry  in  general.  I  would  like  to  present  to  the  committee  some  facts 
which  go  beyond  the  theoretical.  I  am  referring  to  the  economic  facts 
of  life  as  they  exist  in  Tucson.  My  purpose  is  to  have  this  committee 
consider  the  effect  that  this  antitrust  exemption  will  have  upon  a  com- 
munity which  has  lived  under  a  joint  operating  agreement  for  30  years. 
I  will  take  that  back,  for  25  years.  Tucson  lived  under  it  from  1940  to 
1965.  Now,  the  fact  is  that  it  has  also  lived  under  it  from  1965  to  the 
present.  It  has  done  so  with  a  single  owner  so  it  is  slightly  different 
but  Tucson  has  25  years  of  experience  and  presents  to  this  committee 
and  to  the  Senate  and  the  Congress  a  model  to  test  this  legislation  out 
on.  We  do  not  have  to  wonder  what  may  happen.  We  can  look  at  Tuc- 
son and  know  what  did  happen. 

As  a  matter  of  fact,  Tucson  is  perhaps  the  best  model  for  testing 
the  effect  of  this  bill,  for  we  can  deal  not  with  the  conflicting  claims  of 
the  newspapers'  owner,  William  A.  Small,  Jr.,  and  my  own  accusa- 
tions. I  am  merely  an  advocate  who  has  led  a  treble  damage  action 
against  Mr.  Small,  so  there  was  bias  sitting  here  beside  you,  and  there 
was  bias  sitting  on  Mr.  Small's  side.  Rather,  we  can  deal  with  facts  as 
found  by  Judge  James  A.  Walsh  and  affirmed  by  the  U.S.  Supreme 
Court.  With  an  appreciation  of  the  factual  background  of  the  situation 
in  Tuscon,  I  believe  this  committee  will  be  able  to  predict  the  full  im- 
pact of  S.  1520. 

It  is  not  necessary  to  weigh  the  one-half  page  opinion  of  Senator 
Hayden  or  the  testimony  of  Mayor  Corbett.  It  is  not  necessary  to  bal- 
ance what  Mayor  Corbett  says  against  what  ex-Senator  Hayden  has  to 
say.  It  is  not  necessary  to  listen  to  my  opinions  or  Mr.  Small's  opinions. 
The  facts  have  been  found  by  a  Federal  district  court  in  a  court  of  law 
where  both  sides  had  full  opportunity  to  be  heard  and  it  has  been 
affirmed  by  the  highest  court  in  this  land.  So,  if  we  do  not  agree  with 
the  results  or  the  law  as  the  Supreme  Court  sees  it,  at  least  the  facts  are 
before  us. 

The  findings  of  fact  to  which  I  refer  have  been  printed  as  a  part  of 
the  record  of  the  hearings  before  this  subcommittee  starting  on  page 
3152  of  the  hearings.  It  is  in  part  7.  The  findings  are  extensive  and  con- 
sume 13  pages  of  the  record.  And  it  is  small  print,  it  hurts  my  eyes  to 
read  it.  I  will,  therefore,  take  the  liberty  of  summarizing  and  para- 
phrasing the  Court's  findings  of  fact.  If  I  take  too  much  liberty,  the 
findings  are  here  in  the  record  before  the  committee  and  I  suggest  they 
are  here  and  you  do  not  have  to  take  my  word  or  my  coloring  of  what 
I  say  is  there. 
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In  1936,  William  Small,  Sr.,  purchased  Citizen  Publishing-  Co.  and 
operated  it  at  a  loss  until  1940.  Although  the  operation  was  not  profit- 
able, it  was  not  in  danger  of  going  out  of  business  in  1940  when  it 
entered  into  a  joint  operating  agreement  with  Star  Publishing  Co.  It 
was  not,  and  I  think  it  is  so  important  that  I  actually  read  what  Judge 
Walsh  found,  the  official  finding  No.  IT.  I  will  read  a  part  of  it. 

At  the  time  the  agreement  became  effective,  Citizen  Publishing  was  not  then 
on  the  verge  of  going  out  of  business.  Nor  was  there  a  serious  probability  at 
the  time  that  Citizen  Publishing  would  terminate  its  business  and  liquidate  its 
assets  unless  Star  Publishing  entered  into  the  operating  agreement.  That  was 
not  the  only  alternative  open  to  the  Star.  It  was  not  in  a  position  that  it  might 
fail  as  the  failing  company  doctrine  has  been  developed  by  the  courts.  This 
was  not  its  last  alternative. 

And  by  the  way,  it  is  still  not  the  last  alternative.  This  bill  is  not 
the  last  alternative.  This  bill  is  an  attempt  to  find  a  solution  to  a  prob- 
lem that  I  admit  and  everybody  admits  exists  but  it  is  a  solution  where 
the  cure  is  worse  than  the  disease.  It  has  not  been  carefully  considered. 
It  has  not  been  carefully  Aveighed  in  terms  of  how  can  it  be  tightened 
up.  It  is  so  loose  and  the  price  that  the  public  has  to  pay  for  it  is  ab- 
solutely hideous. 

Under  the  terms  of  the  agreement,  and  I  am  still  paraphrasing  the 
findings,  the  Star  and  Citizen  organized  Tucson  Newspapers,  Inc., 
to  handle  the  joint  publication  of  the  papers,  to  set  the  advertising 
and  circulation  rates,  and  to  divide  the  profits  between  the  two  papers, 
a  classic  example  from  my  course  in  antitrust  law  at  the  University 
of  Arizona.  It  could  not  be  more  clear,  to  read  the  agreements  and 
see,  well,  by  God,  this  is  a  violation  of  the  antitrust  law  if  there  has 
ever  been  one.  I  think  any  student  of  the  law  who  would  like  to  learn 
what  antitrust  law  is  about  should  read  the  findings  of  facts  in  this 
case  and  they  will  find  in  it  every  possible  violation  of  the  antitrust 
laws  that  anyone  could  imagine. 

The  agreement  was  a  tremendous  success,  at  least  from  the  stand- 
point of  the  newspapers'  owners.  During  the  5  years  prior  to  the  joint 
operation,  the  combined  profits  of  the  Star  and  Citizen  had  never  ex- 
ceeded 2.2  percent  of  revenues.  May  I  explain.  I  say  the  combined  prof- 
its. There  were  no  combined  profits  prior  to  1940.  They  operated  sepa- 
rately on  their  own  profits  and  own  losses  and  stood  on  their  own  two 
feet  as  supposedly  business  people  in  this  country  are  supposed  to  do 
but  if  you  combined  their  profits  just  to  see  how  it  looked,  we  see 
that  at  no  time  did  the  two  papers  together  make  a  profit  of  more 
than  2.2  percent  of  revenues. 

Now  rather  than  talking  in  generalities,  I  would  like  permission  to 
have  printed  in  the  record  an  exhibit.  This  exhibit,  of  which  I  believe 
copies  have  been  distributed,  was  an  exihibit  in  the  Tucson  newspaper 
case  itself,  was  admitted  in  evidence.  It  is  in  the  public  record,  but  I 
believe  it  should  be  a  public  report  before  this  committee, 

I  am  referring  to  what  is  called  "Table  2,  Star  and  Citizen  Com- 
bined Profits  Before  Taxes  as  a  Percentage  of  Total  Revenues,  1935 
to  1964."  Here  is  the  complete  breakdown.  And  it  shows  from  1935  to 
1940  or  to  1939  if  the  papers  had  combined  their  profits  how  would 
they  have  come  out  and  it  shows  from  1940  to  1964  how  they  did 
come  out. 


211 


Take  their  gross  revenues  and  find  out  what  the  percentage  of  reve- 
nues they  did  make  as  a  profit.  Now,  6  percent  is  a  nice  return,  putting 
money  in  a  bank.  For  a  business  10  percent  is  a  nice  return.  1944,  25.8 
percent.  1950,  21.5  percent.  1959,  20.8  percent.  1960,  1961,  1962,  1963. 
1964,  right  around  20  percent  of  revenues,  and  we  are  talking  about 
revenues  of  $8.6  million  in  1964.  They  made  $1,700,000. 

Senator  Fong.  Do  you  wish  to  have  this  in  the  record  % 

Mr.  Leonard.  I  would  like  to  have  the  table  put  in. 

Senator  Fong.  The  table  will  be  incorporated  as  part  of  the  record. 

(The  table  follows:) 

Star  and  Citizen  combined  profits  before  taxes  as  a  percentage  of  total  revenues 

1935-64 


Year 


1935_ 
1936- 
1937_ 
1938- 
1939- 
1940. 
1941_ 
1942_ 
1943_ 
1944_ 
1945- 
1946. 
1947- 
1948- 
1949- 


Percent 

o 

2.  2 
1.9 

0.7 

(2) 

5.  3 

.      10.4 

10.2 

17.9 

.      25.  S 

22.  S 

24.  2 

'.      23. 9 

19.8 

19.1 


Year — continued 

1950 

1951 

li)."2 

1953 

1954 

1955 

1956 

1957 

1958 

1959 

1960 

1961 

1962 

1963 

1964 


Percent 

.  21. 5 
19.  5 
18.0 
15.  7 
11.0 

14.  9 

15.  4 
.  15. 0 
.  17. 9 
.  20.8 
.  19.7 
.      19.2 

21  2 

'.    mi 

.      20.0 


1  Loss  of  $5,333  in  19,35. 

2  Loss  of  $5,404  in  1939. 

Source  :  Table  I. 


Preparation  Notes 


This  table  presents  the  entire  combined  revenues,  expenses,  and  profits  before 
taxes  of  the  entire  operations  engaged  in  by  Tucson  Newspaper.  Inc..  the  Arizona 
Dailv  Star,  and  the  Tucson  Daily  "Citizen,  from  1935  through  1964. 

The  computations  required  to  arrive  at  these  amounts  are  clearly  set  forth  m 
the  individual  schedule  for  each  year.  However,  the  general  procedure  is  outlined 

below. 

The  TNI  net  operating  revenue  for  each  year  was  added  to  the  TNI  "Other 
Income"  to  obtain  the  total  TNI  revenue.  For  each  newspaper,  the  net  operating 
revenue  (exclusive  of  any  type  of  distribution  from  TNI,  which  was  a  part  of 
above  TNI  revenue)  was' likewise  added  to  its  "Other  Income"  to  produce  that, 
paper's  total  revenue.  The  three  revenue  amounts  so  obtained  were  added  together 
to  obtain  a  total  showing  all  the  revenues  flowing  into  the  combined  operation. 

The  profits  before  taxes  were  taken  for  each  newspaper.  Sometimes,  this  figure 
was  explicitly  noted  on  the  Profit  and  Loss  statement.  The  profits  before  taxes 
eiven  in  the  Citizen's  Profit  and  Loss  may  possibly  be  after  state  income  taxes 
were  paid.  If  so,  the  profit  before  income  taxes  shown  here  would  be  slightly 
understated.  Sometimes  the  amount  shown  was  the  profit  after  taxes,  and  the 
income  taxes  paid  were  added  on,  to  arrive  at  the  profit  before  taxes.  These 
amounts,  for  each  newspaper,  were  added  together  to  obtain  the  combined  profit 

before  taxes.  ,       .  , ,      ... 

The  total  revenues,  less  the  total  profits  before  taxes,  produced  the  total  ex- 
penses for  each  year. 

For  the  first  five  years  (1935-1939)  TNI  did  not  exist,  and  the  figures  shown 
are  the  total  of  the  separate  Star  and  Citizen  operations. 

For  the  next  thirteen  years  (1940-1952).  the  TNI  operations  were  reported  on 
a  fiscal  year  basis  ending  on  June  30.  whereas  the  Star  and  Citizen's  Profit  and 
Loss  statements  were  for  the  calendar  year.  This  necessitated  a  reconstruction 
of  the  TNI  statements,  which  was  accomplished  by  subtracting  six  month  amounts 
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(ending  December  31)  from  the  next  twelve  month  fiscal  year  amounts.  This  pro- 
duced a  series  of  consecutive  six  month  figures  from  which  calendar  year  figures 
could  be  derived.  The  calculations  so  performed  are  shown  on  the  individual 
schedules  for  these  years. 


SUMMARY  SHEET- 

-TOTAL  REVENUES,  PROFITS  BEFORE  TAXES  AND  EXPENSES  FOR  THE  COMBINED  TUCSON 

NEWSPAPERS  INC.,  ARIZONA  DAILY  STAR,  AND  TUCSON  DAILY  CITIZEN'S  OPERATIONS,  1935-64 

Profit 

Profit 

Total 

before 

Total 

Total 

before 

Total 

Year 

revenues 

taxes 

expenses 

Year 

revenues 

taxes 

expenses 

1935 

$363,916 

($5,  323) 

$369, 239 

1950 

$2,408,138 

$518,415 

$1,889,723 

1936_ 

437,  502 

9,672 

427, 830 

1951 

2,650,310 

518,  029 

2,132,281 

1937 

480, 396 

9,187 

471,209 

1952 

3,214,447 

579,  987 

2,634,460 

1938 

481,145 

3,335 

477,810 

1953 

3,692,249 

578,653 

3,113,596 

1939 

494,621 

(5,  404) 

500,  025 

1954 

3,711,732 

408.150 

3.  303,  582 

1940 

519,168 

27,  531 

491,637 

1955 

4,243,209 

632,537 

3,610,672 

1941 

569, 632 

58,  972 

510,660 

1956. 

4,821,940 

741,707 

4,  080,  233 

1942. 

557,  695 

56, 966 

500,  729 

1957 

5,163,604 

775,  032 

4,388,572 

1943. 

657,647 

117,791 

539,856 

1958 

5,603,579 

1,002,408 

4,601,171 

1944 

817,424 

211,248 

606, 176 

1959 

6,558,834 

1,366,531 

5, 192,  303 

1945 

913,552 

208,  455 

705,  097 

1960 

...    7,180,412 

1,414,668 

5,765,744 

1946_ 

1,137,639 

274, 999 

862,640 

1961 

7,391,769 

1,421,507 

5,  970,  262 

1947   

1,650,037 
2, 197,  030 

393,  979 
435, 122 

1,256,058 
1,761,908 

1962 
1963 

...    8,046,096 
8,331,730 

1,705,234 
1,590,159 

6,  340,  862 

1948 

6.741,571 

1949. 

2,  245, 457 

429, 003 

1,816,454 

1964 

8,654,127 

1,727,217 

6,926,910 

Note:  Beginning  in  1953  and  continuing  through  1964,  a  portion  of  Citizen's  gross  revenues  went  into  its  employes  profit- 
sharing  fund.  The  annual  amounts,  which  are  deducted  before  arriving  at  "Profit  before  taxes,"  are  shown  as  follows: 


1953 $23,645 

1954 18,066 

1955  28,948 

1956 31,351 

1957. 36,838 

1958.. 36,495 

Source:  As  shown  on  individual  year  schedules. 


1959  38,289 

1960 45,554 

1961 53,522 

1962  . 59,069 

1963 68,506 

1964 67,276 


Mr.  Leonard.  In  the  first  full  year  of  operation  the  paper  showed  a 
net  profit  before  taxes  of  10.4  percent  of  revenues,  the  first  year.  They 
went  from  the  Star  making  money  and  the  Citizen  losing  money  and 
showing  together  2  percent  of  revenues  as  a  profit,  the  first  year,  10.4 
percent.  And  at  no  time  since  1940  did  the  paper  make  less  than  10.2 
percent.  And  since  1959  it  has  been  20  percent  every  year.  And  as  Mr. 
Cohn  testified,  notwithstanding  20  percent  of  $8.6  million  as  a  profit, 
a  10-percent  increase  just  last  year. 

Prior  to  1940  the  Citizen  was  never  able  to  raise  its  advertising 
rates  because  of  competition  from  the  Star.  Again,  I  am  paraphrasing 
the  findings.  After  1940,  local  display  advertising  rates  were  raised  at 
least  12  times.  I  guess  if  you  want  to  go  from  10  to  20  or  15  to  20  or 
20  to  25  percent  of  profit  you  have  to  raise  advertising. 

The  district  court  found  that  as  a  result  of  the  1965  purchase  of  the 
Star  by  William  A.  Small,  Jr.,  the  Tucson  Newspapers  have  obtained 
power  over  prices,  have  pooled  profits,  allocated  markets,  controlled 
entry  into  the  market,  and  have  eliminated  all  commercial  competition 
by  acquiring  monopoly  power.  These  are  the  findings  of  Judge  Walsh 
but  what  is  even  more  amazing  than  the  findings  of  Judge  Walsh  is 
the  document  that  Mayor  Corbett  referred  to  and  which  has  been 
called  the  pig  document  and  that  is  very  apt. 

This  document  is  the  most  amazing  document  that  I  have  ever  seen, 
not  that  I  have  so  many  years  but  I  have  seen  some  antitrust  litigation. 
This  is  the  most  amazing  document  that  I  have  ever  seen  and  I 
believe  it  is  probably  the  most  amazing  document  that  attorneys  at 
the  Antitrust  Division  have  ever  seen  because  it  was  prepared  by  the 
Arizona  Daily  Star  and  it  is  a  beautiful  presentation — pictures,  dia- 
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ununs- and  they  prepared  it,  I  believe,  in  1946  for  a  presentation  to 
the  Internal  Revenue  Service. 

Now,  what  they  were  trying  to  accomplish  is  this:  There  was  a  law 
which  I  am  not  too  familiar  with  that  provided  that  profits  made 
during  the  war — which  resulted  from  wartime  conditions  and  not 
from  normal  business  conditions — were  going  to  be  taxed  differently. 
The  excessive  excess  profits  tax.  And  IRS  wanted  to  tax  Tucson  News- 
papers under  this  excessive  excess  profits  tax  because  the  profits  that 
thev  made  in  1941,  1942,  1943,  1944,  and  1945  were,  as  I  have  already 
explained  to  the  subcommittee,  10, 17, 25,  22  percent  of  revenues  where 
they  had  only  shown  2  percent  in  prior  years.  So,  it  certainly  looked 
like  the  war  had  produced  unbearable  conditions  of  excess — excessive 
excess  profits. 

Not  so,  said  the  Star.  And  the  Star  prepared  this  document,  I  would 

like  to  read  from  it. 

The  Arizona  Daily  Star  did  substantially  and  actually  acquire  control  and 
use  of  the  assets  of  its  competitor  .  .  .  and  did  eliminate  all  competition  from 
the  local  newspaper  field  on  that  date. 

And  there  is  a  very  cute  little  picture  of  Arizona  Daily  Star  putting 
up  a  Citizen  sign  and  bringing  over  all  of  its  assets.  And  it  goes  on.  It 
shows  its  normal  profit,  it  shows  its  operational  savings  and  promo- 
tional advance  and  its  new  noncompetitive  total  net  profit,  In  other 
words,  genlemen  of  the  IRS,  we  did  not  make  this  money  because  of 
the  war,  we  made  it  because  we  eliminated  competition. 

The  document  should  be  read  in  its  entirety  and  I  will  not  take  the 
time  to  do  it  now. 

But  in  the  full  part  of  the  text  of  this  document,  they  say : 

The  answer  to  this  70-year-old  question  was  obvious,  so  we  did  something 
about  it. 

What  did  they  do?  They  entered  into  agreement  and  here  is  what 
the  Star  says  about  its  own  agreement : 

In  order  to  preserve  perpetual  elimination  of  competition,  the  opera- 
tion agreement  provides  that  neither  the  Arizona  Daily  Star,  the 
Tucson  Daily  Citizen,  nor  any  of  the  executives  et  cetera,  can  enter 
into  any  other  business,  in  order  to  preserve  perpetual  elmination  of 
competition.  In  1946  this  is  what  they  said  about  what  they  did  in 
1940,  in  order  to  preserve  the  elimination  of  competition  forever. 

What  was  the  result?  On  the  second  to  the  last  page  they  show 
graphically  what  they  were  able  to  do.  "We  believe  that  a  large 
percentage  of  the  increased  profits  of  the  Arizona  Daily  Star  since 
1940,  as  shown  in  the  detailed  statements  for  relief  under  section  722 
of  the  Internal  Revenue  Code,  for  1941, 1942, 1943, 1944  and  1945  came 
about  because  of  of  this" — and  there  are  pictures  and  it  is  two  skinny 
pigs  pulling  at  a  chain,  one  pig  named  "the  Citizen"  pulling  toward 
circulation,  one  skinny  pig  named  "the  Star"  pulling  toward  ad- 
A-ertising  and  they  cannot  get  to  the  trough.  They  cannot  eat  because 
they  are  competing  with  one  another.  Is  not  that  a  dirty  shame? 
[Laughter.] 

And  then  1940  to  1945  there  are  the  Star  and  the  Citizen  eating  out 
of  the  trough  of  circulation  and  there  are  just  the  fattest  pigs  you 
could  imagine  and  the  fat  pigs  are  eating  out  of  the  trough  of  the  ad- 
vertising of  the  Star  and  the  Citizen,  "And  that  they  were  not  purely 
a  reflection  of  the  wartime  boom  period."  The  Arizona  Daily  Star  is  a 
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beautiful  presentation.  Yon  have  called  yourselves  swine.  These  fat 
pigs  knew  what  they  were  and  they  knew  what  they  were  right  after 
the  war  and  they  knew  what  they  were  during  the  war  and  they  knew 
what  they  were  when  they  entered  into  this  agreement. 

It  is  of  particular  significance  that  the  district  court  found  that 
these  acts  were  intentional.  I  do  not  know  how  the  court  found  they 
were  intentional  after  looking  at  this  document.  It  is  the  intentional 
character  of  these  acts  that  makes  certain  provisions  of  the  bill  partic- 
ularly obnoxious.  I  am  referring  to  section  5  dealing  with  previous 
transactions.  And  I  think  the  subtitle,  previous  transactions,  should 
be  changed  so  it  should  reflect  what  it  really  is.  It  should  be  called 
pardon  for  the  pigs. 

If  the  Newspaper  Preservation  Act  is  passed  in  its  present  form, 
even  with  the  Brooke  amendment  which  at  least  sets  a  reasonable 
standard,  or  the  so-called  amendment  proposed  by  Senator  Dirksen, 
and  I  use  the  term  "so-called"  advisedly,  it  will  not  be  merely  an  un- 
fortunate mistake  of  judgment ;  it  will  be  a  national  disgrace. 

Section  5  of  the  bill  which  deals  with  previous  transactions  would 
permit  Mr.  Small,  who  has  grown  rich  as  a  result  of  his  violations  of 
the  antitrust  laws,  to  reopen  the  judgment  of  the  district  court  and 
the  Supreme  Court  of  the  United  States.  It  may  permit  him  to  have 
the  judgment  vacated  and  may  forgive  his  intentional  misconduct. 
The  local  display  advertisers,  who  now  have  a  vested  right  to 
recover  damages  from  Mr.  Small,  the  people  who  provided  the  fodder 
to  make  those  pigs  as  fat  as  they  are.  their  right  to  damages  lias  been 
swept  away  by  an  act  of  this  Congress,  and,  unfortunately,  it  is  an  act 
of  the  very  Senate  subcommittee  charged  with  the  responsibility  of 
preventing  the  abuse  of  economic  power.  The  lack  of  restraint  in  sec- 
tion 5  is  utterly  amazing.  It  refers  to  setting  aside  all  judgments  that 
the  Government  may  have  gotten  against  any  joint  operating  agree- 
ment found  to  be  a  violation  of  the  law.  all  and  any.  That  is  all  very 
nice  exc°ot  there  is  only  one  "all"  and  one  "any,"  that  is  William  A. 
Small,  Jr.  The  only  judgment  which  is  referred  to  in  section  5  is  the 
judgment  against  William  A.  Small,  Jr.  So  not  only  does  section  5 
attempt  to  give  amnesty  to  other  violators,  it  specifically  refers,  even 
though  its  language  is  general,  to  the  man  who  calls  himself  a  pig. 

I  feel  I  must  underline  the  extensive  testimony  which  already  has 
been  heard  by  this  committee  relating  to  constitutional  issues.  Sec- 
tion 5  of  S.  1520  is  in  all  probability  a  deprivation  of  property  without 
due  process  of  law  and,  therefore,  unconstitutional.  And  every  lawyer 
I  have  ever  given  the  bill  to  look  at  has  said.  "Mv  God,  they  cannot  do 
that."  Well,  that  is  an  emotional  reaction,  but  that  is  all  right.  That 
is  what  due  process  is  all  about. 

When  Mr.  Small  and  the  other  defendants  elected  to  violate  the 
law,  the  Tucson  advertisers  who  were  damaged  acquired  a  vested 
right  to  recover  their  money  damages.  That  is  not  just  a  word.  A 
vested  right.  Like  hitting  a  little  girl  at  an  intersection  with  a  truck. 
She  has  a  vested  right  to  recover  her  damages  and  the  Congress  can- 
not take  that  right  away  from  her  without  compensation.  That  is  a 
deprivation  of  a  vested  right  and  the  advertisers  who  provided  the 
folder  have  just  as  much  a  vested  right.  This  bill  would  summarily 
confiscate  that  property. 

If  this  bill  is  not  an  overreaction  to  a  problem  we  all  recognize  I 
have  never  seen  an  overreaction. 
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Section  5  is  an  attempt  by  the  legislature  to  retroactively  undo  an 
act  of  the  judiciary  which  has  been  fully  adjudicated  and  is  in  the 
process  of  being  settled.  It  is  a  clear  violation  of  the  constitutional 
principle  of  separation  of  powers  and  is  an  unwarranted  intrusion 
by  this  Congress  and  by  this  subcommittee  into  the  province  of  the 
courts. 

I  do  not  argue  that  this  subcommittee  cannot  examine  the  opinions 
of  the.  Supreme  Court  and  feel  that  the  people  disagree  and  then 
nge  the  law.  That  is  what  checks  and  balances  are  all  about.  But 
I  do  sit  here  before  the  subcommittee  and  say  you  cannot,  the  Con- 
stitution does  not  permit  you  to  take  away  a  vested  right  and  it  does 
not  permit  you  to  reopen  a  judgment  that  has  already  been  made 
and  say — notwithstanding  the  fact  that  Judge  Walsh  says  it  was  a 
violation — it  was  not  a  violation. 

You  want  to  reach  back  and  say  what  they  did  intentionally  and 
illegally,  is  all  right  because  we  think  in  the  future  it  should  not  be 
against  the  law. 
"Other  serious  legal  problems  are  raised  by  this  legislation.  There 
are  legal  scholars  who  have  testified  before  this  committee  and  I  do 
not  mean  to  preempt  them  or  even  presume  to  add  anything.  I  wish 
only  to  underline. 

But  there  is  something  new.  Just  this  week  the  U.S.  Supreme  Court 
handed  down  an  opinion  in  Red  Lion  Broadcasting  Company,  In- 
corporated v.  FCC  and  if  this  does  not  create  some  cause  for  alarm 
for  everybody  with  regard  to  this  bill,  then  I  do  not  know  what  the 
Supreme  Court  could  do  that  might  start  a  tailspin. 

The  High  Court  held  that  the  regulation  of  the  broadcasting  industry 
by  the  fairness  doctrine  and  equal-time  provisions  is  not  a  deprivation 
of  the  first  amendment  right  of  free  speech.  What  happened  was  that 
a  radio  station  carried  a  broadcast  by  Billy  Joe  Hargis  in  which  he 
made  a  personal  attack  on  an  author.  The  author  asked  for  reply  time, 
the  application  of  the  fairness  doctrine  and  the  radio  station  said  no. 
He  went  to  the  FCC.  The  FCC  said  yes  and  they  said  we  will  appeal 
and  we  will  find  out  whether,  FCC,  you  can  do  this  to  us,  whether  you 
can  tell  us  you  will  give  equal  time,  whether  there  will  be  fairness, 
whether  we'  will  have  this  content  or  that  content.  We  are  going  to 
find  out  whether  this  is  not  a  violation  of  the  first  amendment. 

Mr.  Justice  White,  writing  for  a  unanimous  court,  held  that  when 
the  Federal  Government  grants  a  license  to  use  a  frequency,  it  grants 
a  monopoly.  The  monopoly  is  necessary  to  avoid  chaos  in  the  use  of 
the  air  waves.  Xo  one  has  indicated  that  this  Congress  cannot  grant  a 
monopoly  where  it  is  in  the  public  interest.  However,  and  this  is  para- 
phrasing Mr.  Justice  White,  the  right  of  the  public  to  free  speech  is 
paramount  to  the  right  of  the  broadcaster;  regulation  of  content, 
fairness,  equal  time,  is  therefore  necessary  to  preserve  the  free  speech 
of  the  many  when  the  means  of  publication  must  be  available  only  to 
the  few.  Not  everybody  can  use  the  airways.  It  would  be  chaos.  So, 
you  grant  a  monopoly  to  use  the  frequency  and  if  a  broadcaster  has  a 
monopoly  he  is  going  to  have  to  give  the  right  of  free  speech  of  the 
public  paramount  interest  to  his  own  right  of  free  speech.  And  I  use 
the  word  publish  advisedly,  the  means  of  publication.  That  word  ap- 
pears in  the  opinion  that  deals  with  broadcasters,  radio,  and  TV.  They 
use  the  word  publish,  anyone  who  would  publish,  and  I  just  wonder 
if  that  is  not  a  forewarning. 
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This  bill  would  grant  to  the  Star  and  Citizen  in  Tucson  and  to  at 
least  44  other  papers  throughout  the  country,  a  Government  license  to 
monopolize.  The  Red  Lion  case  is  at  least  some  consolation  to  the  pub- 
lic and  is  a  forewarning  to  the  newspaper  industry  that  all  monopo- 
lists ultimately  find  themselves  regulated;  monopolistic  newspaper 
combinations  can  fully  expect  regulation  to  go  hand-in-hand  with 
license.  If  this  Congress  feels  that  it  is  important  to  preserve  a  second 
editorial  voice,  so  important  that  we  are  going  to  permit  what  would 
otherwise  be  a  violation  of  law  and  grant  to  two  newspapers  the  right 
to  foreclose  the  market,  if  this  monopoly  is  going  to  be  granted,  what 
happens  when  Mayor  Corbett  writes  a  letter  to  Mr.  Small  or  to  the 
other  owner  of  the  Star,  whoever  he  may  become,  and  says  you  have 
been  attacking  me,  I  want  equal  time.  I  want  an  application  of  the 
fairness  doctrine.  I  want  seven  pages  on  Thursday.  Not  a  letter  to  the 
editor.  I  want  seven  pages.  I  want  equal  time. 

Well,  probably  they  will  laugh  first.  Then  maybe  the  courts  will 
laugh  when  a  lawsuit  is  filed,  and  then  maybe  somebody,  whether  it 
be  a  court  of  appeals  or  the  Supreme  Court,  will  look  at  Red  Lion  v. 
FCC  and  say,  you  know,  when  Congress  grants  a  monopoly,  the  right 
of  the  public  to  free  speech  is  paramount  to  the  right  of  the  publisher 
to  free  speech.  And  so  if  the  FCC  can  regulate,  then  by  God,  somebody 
is  going  to  regulate  the  newspaper  industry.  Not  just  rates.  Not  just 
predatory  practices.  But  content. 

And  is  that  what  the  newspaper  industry  wants?  If  they  are  going 
to  monopolize,  maybe  not  this  subcommittee,  maybe  not  this  Congress 
or  this  decade  but  your  successors  are  going  to  be  listening  to  hear- 
ings— some  other  subcommittee  in  some  other  year  is  going  to  be  listen- 
ing to  hearings  with  regard  to  the  reariilation  of  content  of  the  news- 
paper in  the  same  way  that  the  FCC  regulates  content  and  does  not 
violate  the  first  amendment. 

I  have  not  come  here  to  argue  the  constitutionality  of  the  bill.  If  it 
becomes  an  act  of  this  Congress,  I  will  undoubtedly  be  arguing  it  in 
the  courts.  Rather,  I  have  come  here  to  ask  the  members  of  this  sub- 
committee whether  section  5  does  not  offend  your  sensibilities  the  way 
it  offends  mine. 

Due  process  of  law  is  as  much  a  matter  of  feeling  as  it  is  one  of 
intellect.  Our  individual  constitutions  have  been  nourished  on  a  diet 
of  fair  play  and  substantial  justice.  A  deprivation  of  due  process  is 
very  difficult  to  swallow  even  when  we  blindfold  ourselves.  Perhaps 
you  gentlemen  do  not  appreciate  the  impact  of  section  5  on  Tucson, 
Ariz. 

William  A.  Small  has  elected  to  violate  the  law  and  has  grown 
wealthy  at  the  expense  of  the  people  of  Tucson.  Now,  for  the  ostensi- 
ble purpose  of  promoting  freedom  of  the  press,  this  bill  would  exon- 
erate Mr.  Small,  the  man  who  calls  himself  a  pig,  from  the  consequences 
of  his  intentional  conduct  and  allow  him  to  continue  stealing  from  the 
people  of  Tucson,  unchecked  and  forever. 

I  cannot  believe  that  this  was  the  intention  of  the  sponsors  of  this 
bill,  and  I  ask  you  gentlemen  to  realize  that  although  maybe  I  am 
getting  a  little  bit  heated,  I  am  not  accusing  you  gentlemen  of  evil 
intent  but  I  am  accusing  you  gentlemen  of  not  looking  carefully 
enough  into  the  impact  that  this  bill  has.  the  unchecked  nature  of  this 
bill  and  the  nature  of  this  bill  in  perpetuity. 

I  cannot  believe  that  it  is  the  intention  of  the  members  of  this  sub- 
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committee  who,  better  than  anyone  in  this  Nation,  are  in  a  position 
to  know  what  they  are  swallowing.  This  restaurant  may  be  dimly 
lit  and  your  host  may  have  ordered  your  meal,  but  you  are  in  a  posi- 
tion to  know  that  what  you  are  eating  is  foreign  to  your  diet,  and  it 
is  foreign  to  mine.  It  is  the  province  of  Governors  and  Presidents  to 
pardon  the  convicted  criminal.  It  is  unlikely  that  Congress  has  that 
power.  Yet,  S.  1520  goes  far  beyond  pardon  for  a  crime  against  so- 
ciety ;  it  attempts  to  pardon  an  injury  to  individuals.  Only  those  indi- 
viduals have  the  power  to  forefeit  their  right  to  recover  damages. 
Congress  cannot  forfeit  those  rights  for  them. 

Will  this  subcommittee  tell  the  American  public  that  one  who 
violates  the  law  can  expect  to  be  exonerated  by  the  Congress  even 
after  he  has  been  fomid  guilty  and  sentenced,  and  even  after  he  admits 
what  he  is.  "Will  you  set  a  precedent  for  legislative  pardon?  Will 
legislative  pardon  be  available  to  all,  or  just  to  the  rich  and  the  power- 
ful ?  And  I  may  add,  in  reading  the  transcript  of  this  testimony,  which 
is  very  long,  and  Senator  Dirksen  has  pointed  out,  21  days  of  hearings 
in  the  last  Congress,  many  days  of  hearings  on  this  bill,  no  one  has 
spoken  for  the  advertiser.  No  one  has  gotten  up  and  said  subsidy, 
not  a  question  of  subsidizing  the  failing  newspaper.  We  do  want  to 
subsidize  it,  we  do  not,  should  the  money  come  out  of  the  Treasury. 
No,  the  money  should  not  come  out  of  the  Treasury.  The  Congress 
should  not  subsidize. 

What  this  bill  is  saying  is  that  Mr.  Colin  should  subsidize.  Mr.  Cohn 
should  pay  $5,000  a  year  more  than  he  should  have  to  keep  the  Citizen 
alive,  a  paper  he  does  not  even  want,  and  the  people  of  Tucson,  my 
clients,  the  advertisers  should  foot  the  bill  for  a  paper  they  have  voted 
to  get  rid  of  and  I  mean  voted  literally. 

The  economy  is  like  a  giant  election  and  when  people  spend  their 
money  they  make  their  vote  and  when  they  vote  for  a  man  he  makes 
a  profit  and  when  they  vote  against  he  goes  right  down  the  drajn, 
and  if  the  people  of  Tucson  have  voted  against  Mayor  Corbett's 
roofing  company,  then  his  roofing  company  is  going  to  fail  and  maybe 
it  should  because  that  is  what  our  economy  is  based  on. 

If  it  were  not  bad  enough  that  we  were  talking  about  a  business 
enterprise,  that  the  public  has  voted  to  kill,  why  should  we  preserve 
editorial  opinion,  news  coverage,  that  the  public  wants  to  kill  ?  They 
are  not  only  saying  we  do  not  care  for  you  as  a  business  economically. 
The  public  is  saying  we  do  not  need  you  and  we  do  not.  want  you. 

Why  do  we  want  to  preserve,  and  especially  at  the  price,  and  to 
make  the  people  of  Tucson  pay  the  price  ?  It  is  very  easy  to  say  well, 
preserve  it,  and  we  here  in  Washington  will  decide  that  the  people 
of  Tucson,  the  advertisers,  they  can  pay  for  it  even  though  they  voted 
that  they  do  not  want  it. 

The  Newspaper  Preservation  Act  may  be  a  turning  point  in  the 
life  of  this  subcommittee.  If  the  monopolistic  elements  within  the 
newspaper  industry  can  wield  sufficient  economic  power  against  the 
Senate  subcommitee  which  must  protect  the  public  from  the  abuse  of 
economic  power,  then  an  essential  element  of  our  free  institutions  is 
dead.  The  people  of  Tucson  who  have  been  victimized  and  who  most 
surely  will  be  victimized  in  the  future  will  be  the  first  to  mourn,  but 
many  will  join  in  the  dirge. 

If  in  the  name  of  the  independence  of  the  press,  the  subcommittee 
feels  it  must  preserve  in  perpetuity  the  editorial  voices  which  the  pub- 
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lie  is  not  willing  to  support,  then  I  am  not  here  to  make  that  judgment 
and  try  to  cram  that  judgment  down  anybody's  throat.  I  am  here  only 
to  say  if  you  feel  this  is  essential,  that  a  second  voice  must  be  preserved, 
then  this  is  the  way  it  must  be.  but  I  plead  with  this  committee  at  the 
very  least  delete  the  unnecessary  and  odious  pardon  of  those  people 
who  violated  the  law  with  impunity. 

Senator  Fong.  Mr.  Leonard,  you  have  made  one  point,  that  this  sec- 
tion 5  will  pardon  the  company  from  all  the  lawsuits  that  will  be  pend- 
ing or  that  you  have  filed  and  all  other  damage  suits  which  may  be 
filed.  And,  Mr.  Colm,  you  have  the  statement  that  these  two  news- 
papers have  upped  the*  rates  so  much  that  by  joining  together,  they 
have  really  killed  competition  and  that  the  advertising  rates  have 
really  gone  up  very,  very  high. 

In  the  first  instance, 'Mr.  Cohn,  if  you  had  only  one  newspaper  you 
could  not  do  anything  with  the  rates  anyway,  could  you? 

Mr.  Cohn.  Sorry.  I  cannot  hear  very  well.  Could  you - 

Senator  Fong.  I  said  if  you  only  had  one  newspaper  in  Tucson  as 
you  have  in  Flint,  Mich,,  you  could  not  do  anything  about  the  rates. 

Mr.  Cohn.  In  the  towns  where  I  do  advertise,  there  is  only  one  paper 
but  let  me  say  this.  You  see,  in  Tucson,  if  we  had  that  condition,  if  one 
paper  did  go,  which  is  highly  theoretical  because  it  is  not  so  any  more, 
but  let  us  say  assuming  there  was  only  one  paper  left 

Senator  Foxo.  Let  us  say  you  only  had  the  Star. 

Mr.  Cohn.  He  would  still  have  to  keep  his  rates  competitive.  He 
could  go  up,  there  is  no  question  about  that,  but  he  would  still  have 
to  keep  his  rates  in  line1  witli  other  advertising  media,  I  might  go  di- 
rect mail  or  television  or  radio  or  some  other  medium.  The  fact  is  that 
the  "joint  arrangement"  paper  costs  the  advertiser  more  than  a 
monopoly  as  indicated  by  the  towns  that  I  am  in.  I  know  it  from 
firsthand  experience.  I  am  living  it  right  now,  I  still  own  these  stores 
in  Michigan  and  I  still  have  these  contracts,  so  I  know  that  the  joint 
agreement  costs  me  more. 
'  In  Flint,  they  make  a  very  good  profit  but  it  is  still  competitive  with 
other  media,  but  in  Tucson  you  have  a  different  situation. 

Let  me  ask  this,  Senator'Fong.  I  understand  you  are  a  businessman, 
too,  and  I  understand  you  had  said  things  about  the  situation  in  your 
papers.  Have  you  asked  your  newspapers  about  duplication — they  have 
dual  circulation,  I  take  it  ?  Do  your  papers?  Have  you  ever  asked  them 
about  duplication  of  circulation  ?  Do  you  get  both  papers  at  your  home  ? 

Senator  Foxg.  That  is  right. 

Mr.  Cohx.  Do  they  count  you  once  or  twice  ? 

Senator  Foxg.  Twice. 

Mr.  Cohn.  In  other  words,  they  count  you  as  two  people, 

Senator  Fong.  Yes. 

Mr.  Cohn.  Yes.  You  are  only  one  people  and  here  is  what  happens 
and  I  asked  that  question.  Do  you  get  an  answer  from  the  circulation 
manager?  Does  he  tell  you  their  ABC  certification?  Does  he  give  you 
breakdown  on  duplication  ? 

Senator  Foxg.  I  do  not  know  what  he  does. 

Mr.  Cohn.  I  made  a  point  of  that.  I  went  to  the  paper  and  I  said 
to  them,  two  people  get  the  paper.  Regardless,  there  is  still  only  one 
customer.  To  me  there  is  only  one  potential.  What  is  this  percentage 
of  your  duplication?  According  to  vour  ABC  certification  they  show 
almost  equal  circulation,  I  think  42,000  and  43,000.  I  said  how  much 
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of  that  is  duplication  ?  They  are  very  evasive.  Since  1962  I  have  not 
been  able  to  get  a  clearcut  answer  to  that  question. 

In  other  words,  it  does  not  show  on  the  rate  card  or  it  does  not  show 
under  ABC  certification,  and  they  say,  well,  it  is  about  3  percent.  I 
said  maybe  it  is  25  percent.  It  would  be  a  simple  thing  for  you  to 
take  your  circulation  list  or  your  subscribers'  names  and  to  break  it 
down.  I  said  why  do  you  not  do  it  ?  I  am  sure  other  people  have  asked 
that  question.  My  God,  I  am  buying  a  commodity.  I  want  to  know  the 
cost  of  that  commodity.  I  am  buying  circulation.  That  is  what  I  am 
paying  for  customer  potential  and  not  getting  it  and  still  do  not 
know  what  is  duplication. 

Senator  Fong.  What  I  am  asking  you  is  this.  If  there  were  only 
one  newspaper,  the  owner  of  a  newspaper  could  ask  any  rate  he  de- 
sires ? 

Mr.  Cohn.  Yes.  He  could.  True.  And  I  give  you  my  example  of 
my  experience.  Incidentally,  I  also  at  the  time  I  went  to  Tucson,  I 
owned  a  store,  one  of  the  largest  stores  in  Marquette,  Mich.,  and  ] 
did  business  with  the  Marquette  Journal,  only  one  newspaper,  so  I 
had  three  distinct  different  markets  and  three  distinct  situations  where 
there  was  only  one  newspaper,  one  owner,  and  none  of  these  men  did 
what  you  seem  to  think  would  happen.  In  other  words,  they  were  com- 
petitive and  none  of  these  fellows  are  in  business  just  for  their  health. 
They  are  all  doing  very  well. 

Senator  Fong.  It  would  be  better  for  you  if  you  had  agreed  to  have 
two  separate  newspapers. 

Mr.  Cohn.  No.  If  we  could  truly  have  two  papers,  in  other  words, 
if  the  judgment  of  the  Supreme  Court  was  followed  and  the  judgment 
of  Judge  Walsh  were  followed  in  this  case  and  these  two  papers  were 
truly  separated,  yes,  I  would  say  that  that  would  be  a  much  healthier 
situation.  v 

Senator  Fong.  And  there  would  be  competition. 

Mr.  Cohn.  Oh,  sure.  If  in  prior  years,  prior  to  the  case  where  the 
Justice  Department  went  at  these  papers,  now  they  have  opened  up 
the  avenues.  In  other  words,  if  this  case,  if  these  papers  are  forced  to 
separate,  I  think  they  will  have  ample  precedents  to  go  into  other 
towns  and  start  to  attack  the  same  situation  and  break  open  these 
markets  and  stop  the  flood  of  papers  disappearing  which  Senator 
Dirksen  gave  voice  to  yesterday  that  he  was  afraid  of.  He  cited  1,600 
cities  and  certain  statistics.  I  think  that  would  be  stopped  and  the 
trend  would  be  to  roll  back  and  start  to  open  up  the  towns. 

I  do  not  know  that  I  could  do  it  as  an  individual  but  if  Mr.  Small 
truly  wants  to  divest  himself  of  that  paper  at  a  realistic  price,  I  might 
be  willing  to  see  if  I  cannot  form  a  group  of  people  who  might  tackle 
that  little  problem. 

Senator  Fong.  If  you  had  a  situation  in  which  you  had  really  one 
failing  newspaper,  and  it  was  really  failing 

Mr.  Cohn.  I  would  agree  it  should  fail.  I  do  not  believe  that  a 
failing  newspaper  should  be  given  a  premium  for  failure.  Would  you 
give  me  a  premium  ?  Does  anybody  subsidize  your  business  ? 

Senator  Fong.  But  if  you  could  preserve  two  separate  voices,  would 
that  be  better  ? 

Mr.  Cohn.  No  ;  I  say  to  you,  Senator,  look,  I  think  I  am  a  pretty 
honorable  citizen  and  I  think  if  you  would  give  me  that  job,  that  I 
should  act  as  a  sort  of  a  god  to  make  these  decisions,  I  do  not  think 
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that  in  all  honesty  I  would  want  to  assume  that  responsibility.  Do 
you  believe  that  a  one-owner  man  with  two  editors  working  for  him 
and  he  pays  them  every  Saturday  or  every  2  weeks  or  however  they 
get  paid,  he  pays  them  very  generously,  he  can  actually  keep  his 
hands  off  ? 

Senator  Fong.  I  am  not  talking  about  that  kind  of  a  situation. 
You  are  taking  a  situation  with  two  newspapers.  I  am  talking  about 
separate  owners  and  no  shenanigans  going  on,  no  conspiracy  and  one 
just  cannot  get  along  because  it  cannot  make  any  money  and  if  they 
enter  into  a  bona  fide  agreement  and  both  of  them  survive,  and  they 
are  actually — they  do  have  diversity  in  their  editorial  policies,  do  you 
not  think  that  is  better  than  having  just  one  monopoly  paper? 

Mr.  Leonard.  Excuse  me,  Senator.  I  believe  what  you  have  asked 
is  really  a  legal  question  and  as  Mr.  Cohn's  counsel,  I  would  like  to 
have  an  opportunity  to  respond  to  your  question. 

Senator  Fong.  Sure. 

Mr.  Leonard.  We  are  dealing  with  a  question  of  alternatives.  Is  it 
better  to  have  two  newspaper  owners  with  no  competition  because 
they  have  an  agreement  ? 

Senator  Fong.  First,  the  best  thing  is  to  have  two  newspapers  or 
three  newspapers  with  a  lot  of  competition. 

Mr.  Leonard.  That  is  the  best  and  if  this  committee  could  legislate 
into  existence  a  bunch  of  competition  into  these  22  cities  that  would  be 
the  best  thing  that  could  happen. 

Senator  Fong.  If  you  cannot  get  the  best,  you  have  two  newspapers, 
one  falling,  ready  to  go  out.  How  do  you  preserve  that? 

Mr.  Leonard.  The  first  question  is,  do  you  preserve  that  newspaper. 
Now,  there  are  two  alternatives,  let  it  die  or  artificially  preserve  it 
without  competition. 

Now,  let  us  examine  those  two  alternatives.  Take  the  first  alterna- 
tive. You  let  it  die.  One  man  is  a  monopolist.  Let  us  just  look  at  the 
figures  from  Mr.  Cohn's  standpoint.  Mr.  Cohn  sees  circulation  of  42,000 
in  one  paper,  43,000  in  the  other.  He  does  not  know  how  much  duplica- 
tion there  is  but  that  is  basically  what  his  rates  are  based  on.  He  does 
not  want  to  advertise  in  both  papers.  He  just  wants  to  advertise  in 
one  that  he  cannot  because  by  eliminating  competition  and  forcing 
to  take  both,  economically  to  coerce  him  into  doing  it,  that  is  what  he 
does. 

Senator  Fong.  Suppose  we  were  able  to  cure  that, 

Mr.  Leonard.  All  right.  You  cure  it  but  the  cure  in  this  bill  is  to 
permit  the  two  owners  to  continue  to  tie  the  papers  together  so  the 
man  has  to  advertise  in  both.  He  has  got  to  take  both  papers.  Is  he  not 
economically  better  off  if  he  really  only  wants  one  paper  to  let  one  die. 
The  circulation  instead  of  being  42  and  43,  one  paper  will  be  gone,  so 
the  single  paper  now  maybe  will  have  a  circulation  of  60  because  there 
has  got  to  be  some  duplication. 

Now,  he  can  reach  60,000,  the  rates  will  be  based  upon  the  number  of 
people  he  is  reaching  and  he  now  can  spread  his  advertising  money  into 
television,  radio,  circulars,  and  other  media.  Even  the  monopolist,  even 
the  monopolistic  newspaper,  cannot  raise  rates  out  of  reach.  He  is  still 
competing  in  some  degree  with  radio,  television,  and  other  forms  of 
advertising.  If  he  goes  too  high,  economically  he  forces  his  advertisers 
to  go  elsewhere.  So,  he  still  has  some  control. 

Senator  Fong.  I  cannot  see  how  two  newspapers  will  so  raise  the 
rates  in  newspaper  advertisting  so  that  you  cannot  go  elsewhere. 
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Mr.  Cohn.  They  have  done  it. 

Mr.  Leonard.  This  is  what  Mr.  Cohn  has  explained  to  the  com- 
mittee. What  has  happened  in  Tucson  is  that  the  two  newspapers  by 
this  joint  agreement  force  him  to  advertise  in  both  nwepsapers  and 
spend  $25,000  a  year  in  both  papers.  He  does  not  want  to.  He  would 
like  to  spend  $12,500  in  one  paper,  with  circulation  equal,  and  then 
take  $12,500  and  put  it  into  TV  and  radio. 

Senator  Fong.  Suppose  the  committee  is  able  to  arrive  at  some 
provision  to  take  care  of  that  situation  ? 

Mr.  Leonard.  I  think  that  would  be  a  step  in  the  right  direction, 
at  least  some  control.  At  least  the  committee  sees  that  there  are  dan- 
gers to  the  advertiser.  If  the  bill  goes  as  it  is  now,  the  advertiser  is 
in  a  situation  where  he  has  got  to  pay  for  what  he  does  not  want, 
and  I  am  glad  to  see  now,  Senator  Fong,  with  you  favoring  the  bill, 
that  you  would  put  some  controls  in.  I  think  it  really  is  a  step  in 
the  right  direction. 

But  this  is  not  the  only  answer.  There  is  still  grave  doubt  about 
which  of  the  two  alternatives  is  the  better.  It  is  better  to  have  the 
single  newspaper  or  two  newspapers  artificially  preserved  without 
competition  l 

Senator  Fong.  This  is  what  we  have  to  decide. 

Mr.  Leonard.  I  think  there  are  several  factors  that  have  got  to  be 
considered.  When  you  have  a  monopolist,  politically  speaking,  he 
speaks  out  against  Mayor  Corbett.  The  people  know  the  bias.  When  you 
have  two  newspapers  with  two  separate  owners,  two  separate  editorial 
departments,  who  are  married  economically,  as  a  matter  of  fact,  what 
happens  is  the  economic  marriage  dictates  that  the  newspapers'  eco- 
nomic interest  is  also  going  to  dictate  their  editorial  policy  and  that 
is  exactly  what  happens. 

Senator  Fong.  Not  always. 

Mr.  Leonard.  Well,  it  may  not  happen  and  there  may  be  some 
godlike  individuals  as  Mr.  Cohn  describes  who  would  be  able  to  keep 
their  economic  problems  out  of  the  hands  of  their  editors  and  leave 
them  alone,  but  there  are  some  individuals  who  might  not  be  able  to 
and  I  do  not  believe  we  want  to  have  a  situation  where  we  have  to 
pray  that  the  man  will  be  a  good  man  and  a  benevolent  dictator.  The 
controls  must  be  there. 

Now,  without  the  controls — and  this  bill  has  no  controls  at  the 
present  time — what  happens  is  that  the  two  separate  owners,  econom- 
ically married,  are  able  to  speak  as  though  one  is  a  Republican  and  one 
is  a  Democrat. 

Senator  Fong.  Suppose  they  did  speak  as  Republicans  and  Demo- 
crats. 

Mr.  Leonard.  Then  they  come  out. 

Senator  Fong.  That  would  be  all  right,  would  it  not? 

Mr.  Leonard.  That  would  be  wonderful.  However,  when  it  is  in  their 
economic  interests  they  decide  that  they  are  going  to  wield  some 
powers  against  the  supervisors  in  San  Francisco. 

Senator  Fong.  If  you  have  only  one  newspaper  you  do  not  have  a 
possibility. 

Mr.  Leonard.  At  least  with  one  paper  the  public  knows  there  is 
a  bias.  With  two  separate  owners  it  appears  you  have  got  diversity 
but  there  is  none. 
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Senator  Fong.  There  is  at  least  a  possibility  you  will  have  that 
diversity. 

Mr.  Leonard.  Yes,  a  possibility,  but  we  have  to  trust  to  the  good- 
natured  kindness  of  the  man  who  describes  himself  as  a  pig.  And  I,  as 
a  citizen  of  Tucson,  am  not  ready  to  put  any  faith  in  Mr.  Small. 

Senator  Fong.  I  am  not  talking  just  about  the  situation  in  Tucson. 
I  am  talking  about  the  other  21  cities  that  are  affected. 

Mr.  Leonard.  I  do  not  know  how  many  pigs  there  are  in  these  22 
cities  and  how  many  benevolent  dictators  there  are.  I  oppose  any  legis- 
lation that  would  permit  our  land  to  be  governed  by  men  and  not  by 
law.  I  am  a  lawyer.  That  is  my  chosen  profession.  I  believe  in  the  law 
and  the  rule  of  law. 

Senator  Fong.  And  we  make  the  laws  here  and  we  have  a  right  to 
change  the  laws  if  we  find  sometimes  they  are  a  little  too  dictatorial. 
In  this  case  some  of  us  feel  that  the  antitrust  laws  have  gone  a  little 
bit  too  far  in  situations  like  this. 

Mr.  Leonard.  Senator,  I  am  addressing  myself  essentially  to  a  politi- 
cal situation.  Which  is  better,  the  sham  of  the  two  or  the  one  ?  I  just 
raise  the  question  and  not  attempting  to  decide  it. 

There  is  another  very  important  point  which  deals  with  the  econom- 
ics of  it.  When  you  have  a  monopolist,  if  he  starts  to  get  too  fat,  some- 
one is  going  to  come  into  the  market  as  a  second  newspaper.  But  when 
you  have  two  newspapers  and  two  independent  owners  who  are  not 
competing  and  they  are  jointly  getting  fat,  there  is  no  room  until  a 
third  paper  is  available. 

If  the  trend  is  that  newspapers  are  failing  and  there  is  only  going 
to  be  one  paper  in  each  city  that  is  a  bad  trend.  But  are  we  going  to  con- 
demn the  country  to  perpetuating  a  monopolistic  situation,  monopo- 
lies with  one  or  monopolies  with  two  as  under  this  bill,  until  cities 
can  take  in  three  papers  ?  If  you  allow  two  to  consume  the  market  and 
the  two  fat  pigs  to  sit  side  by  side,  and  you  need  a  third  porker  to 
push  his  way  in,  at  least  if  there  is  only  one,  he  can  only  get  so  fat  until 
he  falls  over  on  his  back  or  until  a  second  comes. 

Senator  Fong.  The  record  shows  that  the  third  does  not  come  in. 
The  record  shows  that  these  papers  have  been  failing  and  that  we  are 
tending  toward  more  of  a  monopolistic  press. 

Mr.  Leonard.  The  record  in  Tucson 

Senator  Fong.  That  is  the  record. 

Mr.  Leonard.  Excuse  me.  The  records  in  Tucson  show  that  Ev  Mea- 
cham  tried  to  come  in  as  a  third  paper  and  he  tried  valiantly  and  he 
did  not  make  it. 

What  would  have  happened  if  in  1940  the  Citizen  had  died  ?  What 
would  have  happened  in  Tucson  ?  It  is  hard  to  say.  The  Star  in  a  popu- 
lation of  30,000  or  40,000  might  have  held  the  market  for  a  long  time 
but  in  a  population  of  100,000  maybe  not.  In  a  population  of  200,000  and 
30,000  maybe  not,  and  if  Ev  Mecham  was  willing  to  come  in  against 
two  papers,  he  for  sure  would  have  been  willing  to  come  in  against 
one  and  maybe  against  one  he  could  have  made  it  but  against  two  he 
did  not  have  a  chance. 

Senator  Fong.  Any  questions  ? 

Senator  Dirksen.  No. 

Senator  Fong.  Thank  you,  Mr.  Cohn  and  Mr.  Leonard,  for  coming 
to  us  this  morning  and  giving  us  your  ideas  and  your  facts  presented  by 
you  in  your  testimony. 
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The      Arizona      C   a    i    I    y     St»r 
DID      ■ 

tu  b»t*ntially  and  actually  iccuire 
control  and  uie  of  the  Aiitts  of 
its     competitor,      the     Tucson     Daily 


Citizen,      orior     to     May     31.      I  9 »  I  . 

(July      I,       I  9  1  0  )  .   -   .    . 

AMD  DID 

eliminate  a  1  1  comoe  1 1  t  i  on  froff  th* 
local  n«»s»acer  fiold  on  that  dato. 
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Dur  i  no  70  Ye?  r  s 
PROFITS  AND  LOSS 

in    th«    competitive    newspaper     industry 
In    Tucson    havt    net    been    measured     in 
cycles     of     Prosperity,     depression 
o  r     m  a  r  s  . 

KEITH ER    NEWSPAPER    HAS    EvEP    EXPERIENCED 
*     LONG     TERM     PERIOC     OF     P R 0 F I T 4 3 L £ 
OPERATION     UNTIL     THE     ASSETS    OF     THE 

TUCSON     DAILY     CITIZEN    WERE     COMBINEC 

.KITH     AND     USED     8Y     THE     ARIZONA     DAILY 
STAR.      WITH      SUESEUl'EKT     REDUCED 
PROCUCTIOH     COSTS. 

We    knot*    that    this    new.  non-compe  t  i  t  i  ve 
•rranceicnt     is    responsible    for     all 
of    the    nictsi     profits    or    which    we 
now     petition     for     relief. 
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In  the  early  territorial  days  of  the  ie70's  The  Arizona 
Daily  Star  and  the  Tucson  Daily  Citizen  were  born.  A 
rlo-roaring  little  settlement,  Tucson  was  the  capitol  of 
the  lately  acauired  Gadsden  Purchase  and  the  two  newsoaoers, 
highly     competitive     in     every     reined,     scrapped     their    way 

into  being,  and  on  through  the  gold  resumption  prosperity 
and    the    depression    of    1884,     Both    survived.    Neither    prospered. 


1870 


1890 
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TM  ensuing  three  decades  brought  new  events  apd  changes... 
Tho  Spanish  American  War  and  the  panic  of  1907.  The  tlo- 
but  steady  migration  westward  brought  a  growing  prosperity 
to  the  old  pueblo. ...  but  the  two  newspapers  still  struggling 
for  supremacy  had  never  attained  economic  independence. 
[ipmslon  and  purchase  of  new  eotlpunt  usually  was  an 
Inheritance  of  a  political  party  or  a  corporation  who 
coveted     the     power     the     press    could    provide. 
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Statehood  cane  in  1912  and  both  newspapers  acknowledged 
a  greater  obligation  to  their  state  and  cormunity  than  to 
the  selfish  interests  of  a  controlled  press.  The  eostwar 
prosperity  of  the  20's  provided  a  rich  competitive  field 
for  legitimate  commercial  nekspaper  support,  but  new  private 
capital     was    constantly     poured     into     the    two    newspapers. 
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Th  i  »    then    »•»    the    picture    froir     1930    through     1939.       T«o    ntaitigen    still 

I 
fouflht    •    losing    competitive    battle.       One    showed    a    Ion    year    after    year. 

The  ether  on  a  solvent  venture. out  I  ■  -n  i  t  ed  by  a  competitive  duplication 
of  costly  promotional  and  oceration*!  effort  in  order  to  nilntain  i ti 
leader  ship. 
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By  provision  made  in  an  operation  agreement  effective  July  I,  |9»o.  on  the  initiative 
of  Tho  Arizona  Daily  Star,  the  assets  of  the  Tucson  Daily  Citizen  including  plant 
eoulpment  and  accounts  receivable  were  combined  with  those  of  The  Arizona  Daily  Star. 
Tho  operation  agreement  provides  in  part: 


/ 


The  two  newspapers  agree  that  the  eiisting  situation  in  respect 
to  the  publication  of  dally  newspapers  in  the  city  of  Tucson  is 
not  sound,  either  economically  or  from  a  journalistic  standpoint 
In  that  tho  past  fifteen  years  of  eiperience  have  shown  that  the 
Tucson  field  is  not  large  enough  to  support  at  a  profit  two 
newspapers  published  separately.   To  this  end  the  assets  including 
printing  machinery,  accounts  receivable  and  personnel  were  pooled 
by  an  agreement  for  combined  operation,  under  which  plan  all 
revenues  fros  whatever  source  would  be  jointly  shared  by  both 
newspapers. 


Tho  Arizona  Dally  Star  has  always  held  the  controlling  interest  In  the  operation. 

t 
The  operation  agreement  specifically  provides  for  the  election  of  Dm.  R.  Mathews, 

president  of  State  Consolidated  Publishing  Cocpany,  publishers  of  the  Star,  as 

president  of  Tucson  Newspapers  Inc..  the  operating  agency.   It  is  spec  I  f i cat  I y- provl ded 

that  in  addition  to  the  two  Citizen  members  of  tho  Board  of  Directors,  the  fifth 

member  'shall  be  either  one  or  the  other  of  two  men  long  Identified  with  the  Arizona 

Oa,lly  Star. 


In  order  to  preserve  perpetual  elimination  of  competition,  tho  operation  agreement 

provides  that  neither  The  Arizona  Dally  Star,  the  Tucson  Dally  Citizen  nor  any  of 
the  ostcutivas  in  the  operation  may- be  permitted  to  associate  themselves  with  any 
publishing  or  printing  business  or  any  other  business  that  can  in  any  way  conflict 
with  or  affect  the  successful  operation  of  the  business. 
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During  the  first  year  of  n  on  - 
conpetltive  operation,  even  without 
a  stern  employee  severance  policy, 
we  were  able  to  make  the  following 
departmental     savings: 

Circulation  22. 895.71 

Composing   Room    (tasor)  8.097.08 

Display    Advertising  8.6U8.57 

Office   salaries  6,421.73 

Classified  Advertising  2.U51.25 

Lignt,    Heat   and   Power  965.07 

Total  »9. 579.41 


These    savings. have    been     increased 

annually    as    shown    by    the    detailed, 
statements    of    our    yearly    applica- 
tions    for     relief. 
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This  is  a  unique  case. 


As  far  as  we  know  The  Arizona  Daily  Star  is 
the  only  newspaper  west  of  the  Mississippi 
entitled  to  relief  under  this  clause  that 
applies  to  newspapers  only. 


Kc  precedent  is  involved. 


We  will  appreciate  your  consideration. 


THE  ARIZONA  DAILY  STAR 
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Senator  Fong.  Mr.  William  J.  Farson,  executive  vice  president, 
American  Newspaper  Guild,  please  come  forward. 

STATEMENT  OF  WILLIAM  J.  FARSON,  EXECUTIVE  VICE  PRESIDENT 
OF  THE  AMERICAN  NEWSPAPER  GUILD,  ACCOMPANIED  BY  JIM 
CESNIK,  ASSOCIATE  DIRECTOR  OF  RESEARCH  AND  INFORMATION 
FOR  THE  GUILD 

Mr.  Farson.  I  expected  to  have  Mr.  Perlik  with  us  this  morning 
but  he  is  tied  up  in  New  York  and  I  hope  he  will  get  here  before  we 
finish  our  testimony. 

I  am  William  J.  Farson.  I  am  executive  vice  president  of  the  Ameri- 
can Newspaper  Guild.  With  me  now  is  Jim  Cesnik,  who  is  associate 
director  of  research  and  information  for  the  guild. 

The  guild  is  the  collective-bargaining  representative  for  some  32,000 
of  the  employees  working  in  the  advertising,  business,  circulation,  edi- 
torial, maintenance,  promotion,  and  related  departments  of  the  news- 
paper, news  magazines,  and  wire  services  in  the  continental  United 
States,  Hawaii,  Puerto  Rico,  and  Canada.  ANG  membership  is  made 
up  chiefly  of  the  industry's  white  collar  workers. 

The  guild,  through  its  local,  has  contracts  covering  all  or  some 
of  the  employees  in  the  white  collar  departments  of  most  leading 
newspapers  in  the  United  States. 

The  guild  has  contracts  covering  all  or  some  of  the  white  collar 
departments  at  one  or  both  newspapers  published  under  joint  news- 
paper operating  arrangements  in  seven  U.S.  cities :  Columbus,  Knox- 
ville,  Honolulu,  Madison,  Pittsburgh,  St.  Louis,  and  San  Francisco. 
We  also  have  contracts  covering  newspaper  employees  in  two  addi- 
tional cities  where  there  used  to  be  joint  operating  arrangements: 
Chattanooga  and  Peoria. 

We  appreciate  this  opporunity  to  express  our  views  on  Senate  bill 
1520,  the  so-called  newspaper  preservation  bill,  as  much  if  not  more 
than  we  appreciated  appearing  before  this  subcommittee  23  months 
ago  when  you  were  considering  the  failing  newspaper  bill,  the  present 
bill's  predecessor. 

Two  years  ago  we  spoke  in  opposition  to  passage  of  the  failing  news- 
paper bill.  Shortly  thereafter  the  1967  guild  convention  endorsed  our 
position.  The  1968  guild  convention  affirmed  that  opposition  to  the 
original  bill  and  extended  it  to  "any  amended  version  of  the  bill."  This 
May  the  international  executive  board  of  the  guild,  in  a  resolution  sent 
to  all  Members  of  the  91st  Congress,  called  for  rejection  of  the  "ill- 
conceived  attempt  to  bestow  on  the  business  practices  of  the  newspaper 
industry  the  broad  and  unnecessary  antitrust  immunity  embodied  in 
the  newspaper  preservation  bill."  The  1967  and  1968  convention  resolu- 
tions were  passed  without  dissent.  The  May  international  executive 
board  action  was  unanimous.  The  guild's  1969  convention  will  meet 
from  June  23  through  27  in  San  Antonio,  Tex.,  this  year. 

As  the  international  executive  board  stated  in  its  resolution: 

No  one  has  a  greater  stake  in  the  continued  vitality  of  the  U.S.  newspaper 
industry  than  the  American  Newspaper  Guild,  which  represents  thousands  of  the 
industry's  employes  whose  lives  and  livelihoods  are  invested  in  that  industry. 

No  one  is  more  concerned  than  the  American  Newspaper  Guild  that  the  Na- 
tion's press  be  truly  free — that  it  speak  with  a  multiplicity  of  voices,  that  more 
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newspapers  not  be  closed  that  more  barriers  to  new  newspapers  starting  not  be 
erected. 

"No  one  is  more  aware  than  the  American  Newspaper  Guild  that  the  Nation's 
press  is  only  as  truly  free  as  it  is  totally  competitive  and  free  of  obligation  for 
favored  treatment  by  any  sector  of  our  society — public  or  private." 

As  we  stated  before  this  committee  2  years  ago,  the  guild  has  for 
many  years  been  deeply  concerned — and  repeatedly  expressed  its  con- 
cern— about  the  growth  of  concentration  in  the  newspaper  industry ; 
the  growing  number  of  one-newspaper  and  one-ownership-newspaper 
communities  and  the  growth  of  newspaper  chain  ownership. 

As  we  said  then,  the  guild  is  concerned  about  the  steady  decline  in 
newspaper  competition  for  a  number  of  reasons. 

Not  the  least  of  these  reasons  is  the  fact  that  almost,  without  excep- 
tion each  time  a  new  joint  operation  is  entered  into  there  are  jobs  lost — 
jobs  held  by  our  members  or  potential  members. 

And  this  job  loss  seems  to  occur  when  joint  operations  are  under- 
taken on  nearly  the  same  scale  as  it  does  when  a  full  merger  is  ef- 
fected— a  full  merger  wherein  one  publisher  continues  publication  of 
a  formerly  competitive  newspaper.  Partial  mergers,  full  mergers,  and 
suspensions  since  1960  have  wiped  out  the  jobs  of  more  than  4,500  of 
our  members. 

In  San  Francisco,  for  instance,  where  Hearst  and  the  Chronicle 
began  operating  jointly  in  1965  there  were  about  550  fewer  persons 
working  in  guild  jurisdiction  last  month — 480  fewer  of  them  in  non- 
newsroom  jobs — than  there  were  before  the  consolidation  occurred. 

When  the  Pittsburgh  Post-Gazette  and  the  Press  were  consolidated 
in  1961  our  records  show  that  there  was  an  immediate  loss  of  115  com- 
mercial department  jobs  and  26  newsroom  jobs. 

When  the  papers  in  Columbus,  Ohio,  were  consolidated  in  Novem- 
ber 1969,  193  advertising,  business  office,  circulation,  and  maintenance 
department  jobs  were  lost  at  the  Citizen  along  with  10  jobs  in  the  Citi- 
zen newsroom. 

The  1962  Honolulu  merger  appears  to  be  the  only  one  in  which  our 
members  were  involved  in  which  no  guild  jobs  were  lost  in  the 
processes  of  eliminating  competition. 

But  the  guild's  concern  is  not  restricted  to  the  loss  of  jobs  in  our 
jurisdiction,  as  we  pointed  out  2  years  ago.  We  share  the  wider  con- 
cern about  the  effect  of  newspaper  concentration  on  the  economic 
health  of  the  communities  in  which  our  members  live.  The  effect, 
for  instance,  of  the  rise  in  advertising  rates  that  so  often  seems  to 
accompany  the  disappearance  of  newspaper  competition  for  the  ad 
dollar. 

Again,  witness  San  Francisco  immediately  after  the  1965  merger, 
and  since.  San  Mateo  publisher  J.  Hart  Clinton,  in  his  testimony 
here  in  1967,  amply  documented  what  has  happened  there,  including 
the  50-percent-plus  rise  in  rate  effective  about  2  weeks  after  Hearst 
and  the  Chronicle  began  their  joint  operations. 

And  our  concern  over  the  elimination  of  competition  in  the  news- 
paper industry  goes  beyond  that,  too.  We  share  with  all  who  are  sensi- 
tive to  the  role  of  newspapers  in  a  free  society  concern  over  elimina- 
tion of  the  diversity  of  opinion  and  news  sources  which  is  essential 
to  making  the  press  and  the  people  it  serves  free. 
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At  this  point  it  may  sound  as  though  we  have  talked  ourselves  into 
supporting  S.  1520,  since  its  stated  purpose  is  to  "preserve  the  publi- 
cation of  newspapers";  to  preserve  competing  editorial  voices  by 
saving  their  owners  from  having  to  compete  commercially,  too. 

But  we  do  not  think  we  have,  since  we  think  that  the  premises  upon 
which  the  bill  is  drawn — or  at  least  those  upon  which  its  passage  is 
being  advocated — are  largely  erroneous. 

We  hope  that  our  testimony  and  that  of  others  during  the  last 
hearings  about  "failing  newspapers"  laid  to  rest  once  and  for  all  the 
myth  that  the  U.S.  newspaper  industry  generally  is  not  healthy,  not 
profitable.  To  that  we  would  only  add  today  that  the  Commerce  De- 
partment's "U.S.  Industrial  Outlook  of  1969"  places  the  newspaper 
industry  among  the  top  10  growth  industries  in  the  Nation. 

We  should  also  note  at  this  point  that  we  still  have  not  seen  a 
trace  of  what  FTC  Chairman  Paul  Ran  Dixon  pledged  before  this 
subcommittee  last  spring:  namely,  inclusion  of  newpaper-industry 
financial  data — including  average  profit  rates — in  the  "Quarterly  Fi- 
nancial Reports  for  Manufacturing  Corporations"  issued  jointly  by 
the  FTC  and  the  Securities  and  Exchange  Commission. 

As  we  said  a  minute  ago  we  feel  that  the  premises  upon  which 
passage  of  this  bill  is  being  promoted  are  largely  erroneous. 

Or  to  put  a  bit  differently — to  borrow  a  passage  from  Mr.  Perlik's 
May  7  memorandum  to  Members  of  Congress — it  is  our  "strong  im- 
pression that  some  within  the  segment  of  the  newspaper  industry  seek- 
ing this  legislation  are  being  less  than  completely  accurate  in  describ- 
ing the  Supreme  Court's  ruling  in  the  Tucson  case  and  less  than  com- 
pletely candid  in  stating  the  nature  and  scope  of  the  antitrust  exemp- 
tion sought." 

The  basic  premise  upon  which  this  bill  seems  to  be  drawn,  if  we  may 
quote  Senator  Inouye's  speech  introducing  the  bill,  is  that  "the  eco- 
nomic facts  demonstrate  that  only  one  of  the  newspapers  would  survive 
in  each  of  the  22  cities"  where  joint  operations  presently  exist  "thus 
stilling  one  news  and  editorial  voice  in  each  city." 

First  of  all,  we  count  23  cities  with  joint  newspaper  operations  of  one 
sort  or  another:  Albuquerque,  Birmingham,  Bristol,  Tenn.-Va., 
Charleston,  Columbus,  El  Paso,  Evansville,  Fort  Wayne,  Knoxville, 
Honolulu,  Lincoln,  Nebr.,  Madison,  Wis.,  Miami,  Nashville,  Oil  City- 
Franklin,  Pa.,  Pittsburgh,  St.  Louis,  Salt  Lake  City,  San  Francisco, 
Spokane,  Shreveport,  Tucson,  and  Tulsa.  Late  research  indicates  that 
there  may  in  fact  be  24  or  25  cities  with  joint  newspapers  operations 
of  some  sort,  the  24th  and  25th  cities  being  Lynchburg,  Va.,  and 
Benton  Harbor,  Mich.,  though  we  are  not  quite  sure  about  them. 

We  fail  to  find  in  the  record  of  the  previous  hearings  here  or  on  the 
other  side  of  the  Hill  documentation  that  these  joint  operations  were 
undertaken  only  when  there  was  no  other  means  of  sustaining  publi- 
cation of  more  than  one  newspaper  in  these  cities — only  when  one  pub- 
lisher was  so  destitute,  closure  of  his  paper  was  otherwise  certain  and 
imminent. 

We  spent  a  considerable  amount  of  time  here  2  years  ago  relating 
instances  of  full  mergers  which  appear  to  us  to  have  taken  place  to 
maximize  profit  rather  than  restore  or  preserve  it.  We  feel  the  same 
thing  is  true  of  many  of  the  partial  merger  situations  this  bill  concerns 
itself  with — and  we  shall  attempt  to  demonstrate  this. 
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Let  me  emphasize  at  this  point  that  it  would  be  ridiculous  to  contend 
that  none  of  these  consolidations  have  been  entered  as  a  result  of  an 
intolerable  financial  squeeze.  It  is  probably  true  that  some  of  the  papers 
which  have  entered  joint  operations  might  have  closed  their  doors — 
or  been  sold  outright  to  their  competitor — if  they  had  not  entered  a 
joint  operation. 

At  the  same  time,  however,  we  feel  full  commercial  competition 
might  have  been  preserved  in  many  of  these  cities  if  the  truly  failing 
newspaper  had  been  offered  for  sale  at  a  "fair  market  value" — the 
value  of  the  paper  as  an  existing  publication,  a  value  which  could  ex- 
clude consideration  of  the  value  of  a  competitor  would  place  on 
achievement  of  reduced  competition  or  upon  achievement  of  a  news- 
paper monopoly. 

One  of  the  things  that  feeds  our  skepticism  about  the  "failing" 
nature  of  newspapers  that  have  entered  joint  arrangements  is  the 
definition  S.  1520  proposes  for  "failing" :  a  newspaper  which  "regard- 
less of  its  ownership  or  affiliations,  appears  unlikely  to  remain  or 
become  a  financially  sound  publication." 

That  is  the  same  definition  that  was  in  the  previous  bill  and  which 
our  bi-monthly  newspaper,  The  Guild  Reporter,  categorized  as  "a 
hole  in  the  antitrust  laws  big  enough  to  drive  a  newspaper  chain 
through." 

Mr.  Chumbris.  Mr.  Farson,  have  you  seen  Senator  Dirksen's  sug- 
gested amendments  on  the  failing  newspaper  definition  ? 

Mr.  Farson.  I  have  not  seen  them,  no. 

Senator  Fong  and  Mr.  Chumbris  during  the  previous  hearings 
were  fond  of  asking  witnesses  opposing  the  bill  why  joint  operators 
should  be  precluded  from  engaging  in  any  practice  which  would  be 
proper  under  a  full  merger.  That  question,  of  course,  presupposes 
that  there  was  no  bar  to  a  full  merger.  And  it  presumes  that  the  anti- 
trust laws  have  been  vigorously  applied  in  full  newspaper  mergers 
over  the  years.  As  we  mentioned  two  years  ago,  the  Justice  Depart- 
ment in  the  25  years  prior  to  1964  filed  a  total  of  only  nine  newspaper 
antitrust  suits  under  the  Sherman  and  Clayton  Acts.  In  the  3^  years 
prior  to  our  last  appearance  here  it  filed  five  suits  under  the  act. 

This  bill  would  apply  a  much  looser  yardstick  to  a  "failing"  news- 
paper for  purposes  of  semi-merger  than,  according  to  our  under- 
standing, the  law  and  courts  apply  to  full  merger  situations. 

What  are  these  "economic  facts"  supporters  of  the  bill  allude  to? 
These  facts  which  "demonstrate  that  only  one  of  the  newspapers"  in 
these  22  or  23  communities  would  survive  in  a  more  fully  competitive 
situation  ? 

The  Albuquerque  joint  operation  was  entered  in  1933.  In  1934  the 
city  had  a  population  of  26,570  persons,  according  to  the  1935  Editor 
and  Publisher  Yearbook.  The  1969  Editor  and  Publisher  Yearbook 
lists  an  Audit  Bureau  of  Circulations  City  Zone  population  for  Al- 
buquerque of  332,957.  The  Albuquerque  market  is  1,153  percent 
greater  now  than  it  was  in  1933. 

The  market  in  Nashville  is  193  percent  greater  today  than  it  was 
in  1937  when  the  joint  operation  was  begun.  The  1968  ABC  City  Zone 
figure  was  540,800. 

El  Paso  has  a  market  area  today  245  percent  greater  than  in  1936 
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when  that  joint  operation  was  launched.  A  1968  ABC  City  Zone  of 
353,900  persons. 

In  Columbus  the  1968  ABC  City  Zone  population  was  694,500,  38 
percent  greater  than  in  1959  when  that  joint  arrangement  was  entered. 

The  markets  in  Evansville,  Fort  Wayne  and  Lincoln  have  all 
grown  by  60  percent  since  1938,  1950  and  1960,  the  years  joint  opera- 
tions were  undertaken  there. 

In  Tulsa  the  1968  ABC  City  Zone  figure  was  370,525—149  percent 
more  than  in  1941. 

The  Shreveport  market  area  has  grown  by  about  61  percent  since 
1953— to  252,400. 

The  Honolulu  market  has  expanded  by  22  percent  since  1962 — to 
378,300. 

The  Salt  Lake  City  market  by  149  percent  since  1952— to  454,375 
in  1968. 

The  San  Francisco  market  was  five  percent  greater  in  1968  than 
in  1965— a  1968  ABC  city  zone  population  of  824,725. 

And  Tucson — the  newspaper  market  area  that  kicked  off  all  this 
legislation  and  agitation — has  grown  by  nearly  700  percent  since 
1940— to  a  293,975  ABC  city  zone  in  1968.  ' 

There  are,  by  the  way,  statements  which  have  emanated  from  sev- 
eral of  these  cities  and  publishers'  representatives  which  frankly 
have  us  a  bit  puzzled  by  their  seeming  contradictions.  The  albuquer- 
que  publishers,  for  instance,  in  1933  stated  they  agreed  to  enter  joint 
publication  after  advertising  revenue  of  both  had  been  declining  for 
2  years,  according  to  the  February  25,  1953  issue  of  Editor  and  Pub- 
lisher. An  evening  edition  of  the  Journal  was  suspended  in  the  process. 

From  many  of  these  cities  this  subcommittee  has  heard  firsthand 
from  the  publishers  glowing  statements  about  preservation  of  full 
news  and  editorial  competition  under  the  joint  operations. 

Two  years  ago  Brian  McNamara,  former  copy  and  women's  editor 
of  the  Columbus  Citizen-Journal,  described  how  the  advertising  de- 
partments of  the  Columbus  Dispatch,  which  handles  sales  for  the 
Scripps-Howard  paper,  banned  the  Citizen-Journal  from  using  news 
releases  from  companies  that  did  not  advertise  with  the  newspapers. 
(See  pages  416  to  444,  part  1  of  the  transcript  of  the  hearings  on  S. 
1312.) 

McNamara  also  alluded  to  a  practice  which  we  have  seen  mentioned 
elsewhere  with  regard  to  news  and  editorial  competition  between 
semimerged  papers — the  practice  of  agreeing  that  each  paper's  news 
hole  will  be  the  same  size,  so  that  one  paper  won't  be  printing  more 
news  than  the  other.  McNamara  said  the  Columbus  setup  provided  for 
the  Citizen- Journal  news  hole  to  be  smaller  than  that  of  the  Dispatch. 

And  in  Tucson,  too,  statements  about  full  competition  sound  a  little 
hollow  alongside  a  couple  of  other  statements  from  the  Tucson  pub- 
lishing house. 

First,  there  is  the  incredible  document  which  two  previous  wit- 
nesses here  have  submitted.  A  15-page  document,  as  I  understand  it, 
complete  with  cartoons  and  graphs,  submitted  by  the  Arizona  Daily 
Star  in  the  late  1940s  in  defense  against  an  excess  profits  tax  levy  by 
the  Internal  Revenue  Service.  In  that  document  the  Star  flatly  states 
that  on  July  1,  1940,  it  "Did  eliminate  all  competition  from  the  local 


243 

newspaper  field  on  that  date."  "Did"  is  capitalized  and  "eliminate  all 
competition"  is  underlined  in  the  document.  The  document  says  further 
that  "we  know  that  this  new,  noncompetitive  arrangement  is  respon- 
sible for  all  of  the  excess  profits  on  which  we  now  petition  for  relief," 
and  further  states  that  the  Star  "did  eliminate  all  competition  from 
the  local  newspaper  field  on  that  date." 

It  also  speaks  of  provisions  in  the  agreement  made  "in  order  to 
preserve  perpetual  elimination  of  competition . . ." 

And  finally,  as  far  as  Tucson  is  concerned,  there  is  the  news  story 
in  the  May  15, 1969,  edition  of  the  Arizona  Daily  Wildcat,  the  student 
daily  at  the  University  of  Arizona  in  Tucson,  reporting  a  Journalism 
Newsmaker  Series  lecture  on  May  14th  by  Frank  Johnson,  the  manag- 
ing editor  of  the  Star.  Mayor  Corbett,  I  think  has  already  introduced 
this  into  the  record. 

Our  researchers  report  they  could  not  find  a  similar  story  in  either 
the  Arizona  Daily  Star  or  the  Tucson  Citizen. 

The  mention  of  shared  advertising  and  circulation  facilities  in 
that  article,  by  the  way,  is  nearly  as  close  as  anyone — save  the  Wash- 
ing Post  and  New  York  Times — seems  to  have  come  in  public,  gen- 
eral circulation  print,  since  the  first  day  stories  on  the  Supreme  Court 
ruling  in  March,  to  say  what  the  Supreme  Court  ruling  found  illegal 
about  the  Tucson  operation. 

The  Supreme  Court,  it  seems  to  us,  was  rather  careful  in  noting 
that  the  district  court  ruling  appeal  "does  not  prevent  all  forms  of 
joint  operation"  between  competing  publishers.  The  courts  have  or- 
dered modification  of  the  Tucson  agreement  "so  as  to  eliminate  the 
price-fixing,  market-control  and  profit-pooling  provisions"  of  the 
agreement. 

They  did  not  say  that  shared  production  and  distribution  facilities 
are  anticompetitive.  In  fact,  the  Supreme  Court  carefully  pointed  out 
that  the  lower  court  decree  "does  not  prevent  all  forms  of  joint  opera- 
tion." 

And  as  the  Guild's  international  executive  board  noted  in  its  May 
resolution,  we  feel  it  is  incumbent  upon  the  joint  operators  to  demon- 
strate publicly  and  conclusively  that  price-fixing,  profit-pooling  and 
market-splitting  are  vital  components  of  joint  publishing  arrange- 
ments. We  do  not  think  they  have  done  so.  We  do  not  think  they  have 
demonstrated  that  a  joint  ad  and  circulation  sales  force,  jointly  set 
rates  and  profit  pooling  are  indispensable  now  or  were  indispensable 
when  these  joint  operations  were  set  up  or  are  indispensable  to  the 
continued  publication  of  these  newspapers.  But  S.  1520  asks  that 
these  anticompetitive  practices  be  blessed  retroactively,  presently  and 
in  perpetuity  in  any  situation  where  a  newspaper  had  or  looks  like 
it  might  someday  be  exposed  to  a  case  of  temporary  financial 
indisposition. 

On  the  other  hand,  we  would  like  to  bring  to  this  subcommittee's 
attention  statements  made  by  jointly  operating  publishers  and  their 
representatives  a  few  years  ago  when  the  atmosphere  was  more  calm. 
These  are  taken  from  a  study  of  joint  newspaper  operations  done 
for  a  graduate  degree  thesis.  We  have  but  a  couple  of  copies  of  this 
94-page  work,  but  would  be  happy  to  leave  one  to  become  part  of 
the  record. 
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(The  document  referred  to  appears  at  p.  564. ) 

Mr.  F  arson.  On  page  57  of  the  thesis  you  will  find  paraphrased  a 
letter  from  H.  B.  Bradley,  former  general  manager  of  the  Birming- 
ham News  Co.,  written  6  years  after  the  News  began  perform- 
ing the  commercial  activities  for  the  Post- Herald.  Bradley  is  reported 
as  writing  that  "the  principal  advantage  of  a  semimerger  system 
(we  are  quoting  the  thesis's  paraphrase  here)  is  the  economy  of 
operation.  Both  papers  can  be  produced  with  about  the  same  mechan- 
ical investment  needed  to  publish  only  one." 

In  Topeka,  Kans.,  the  Daily  Capital  and  the  State  Journal  were 
jointly  operated  for  the  15  years  prior  to  1957.  The  thesis  on  page  36 
quotes  a  letter  from  L.  H.  Schenck,  secretary  and  director  of  manu- 
facturing for  the  Topeka  Newspaper  Publishing  Co.,  Inc.,  the  agency 
company,  commenting  on  the  first  8  years  of  that  joint  operation : 

We  have  found  that  one  advertising  man  can  call  on  a  merchant  and  take 
his  order  for  space  in  either  or  both  papers  just  as  well  as  having  two  men 
call.  .  .  . 

We  believe,  however,  that  the  gratest  economy  is  brought  about  by  operating 
both  newspapers  from  one  mechanical  plant.  In  this  way,  the  composing,  stereo- 
typing, press  room  and  mailing  equipment  is  used  for  16  hours  per  day  whereas, 
under  the  previous  arrangement,  such  machinery  was  used  for  about  eight 
hours  per  day.  .  .  . 

In  our  opinion,  this  method  of  operating  has  proven  most  satisfactory  in 
that  it  has  largely  eliminated  the  wasteful  extravagance  of  maintaining  two 
large  buildings  and  a  duplication  of  $500,000  to  $600,000  worth  of  machinery. 

The  Topeka  joint  operation  was  ended  in  1957  when  Stauffer  Pub- 
lications bought  the  Daily  Capital  from  the  heirs  of  the  late  Senator 
Arthur  Capper.  The  Senator's  paper  had  a  two-thirds  interest  in  the 
joint  operation ;  Stauffer's  State  Journal  a  one-third  interest. 

As  we  examined  our  files  on  Topeka,  we  wondered  if  that  joint  op- 
erating agreement  contained  a  provision  similar  to  that  which  existed 
in  Tucson — one  that  said  one  party  would  not  dispose  of  his  paper  to 
an  "outsider"  without  giving  the  other  party  a  chance  to  match  the 
best  "outside"  offer,  in  which  case  it  had  to  go  to  the  partner,  not  the 
outsider. 

On  page  76,  the  thesis  paraphrases  a  letter  from  Fred  S.  Seacrest, 
former  president  of  the  Journal-Star  Printing  Co.,  agency  operator 
of  the  Star  and  Journal  in  Lincoln,  Nebr.  Seacrest  is  reported  as  saying 
that  "the  biggest  advantage  of  the  system  is  the  elimination  of  dupli- 
cate mechanical  plants."  (We  are  quoting  the  paraphrase) .  "Machinery 
is  too  expensive  and  the  rate  of  depreciation  too  low  to  permit  this 
duplication." 

From  1946  to  1948  the  St.  Petersburg  Independent  and  the  Times 
temporarily  merged  their  printing  plant  operations  during  a  strike. 
Ten  years  later  Loyal  Phillips,  publisher  of  the  Independent  until 
1962  reported,  according  to  a  letter  quoted  in  the  thesis,  that  "accord- 
ing to  a  recent  study  *  *  *  the  two  St.  Petersburg  newspapers  could 
save  approximately  a  quarter  million  dollars  annually  by  joining 
together  and  using  one  mechanical  plant." 

Phillips,  by  the  way,  sold  the  Independent's  "name  and  goodwill" 
to  the  Times  in  1962.  The  sales  agreement,  Phillips  reported  before 
the  House  Antitrust  Subcommittee  in  1963,  forbade  him  to  sell  any  of 
the  Independent's  equipment  to  a  paper  that  would  compete  with  the 
Times  and  required  him  to  dispose  of  the  machinery  by  1963. 
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These  sorts  of  statements  from  jointly  operating  publishers  brought 
the  following  conclusion  in  the  thesis  (p.  85)  :  "Biggest  savings  in 
almost  every  instance  have  come  from  the  consolidation  of  two  print- 
ing plants  *  *  *  (page  86).  Big  savings  also  have  been  made  on  such 
items  as  one  light  and  power  bill,  unified  insurance  coverage,  one  heat- 
ing bill,  and  one  rental  charge." 

And  further  conclusions  from  the  study  of  15  joint  operating  agree- 
ments :  (page  86) .  "Thirteen  of  the  semimergers  resulted  in  fewer  em- 
ployees, primarily  in  the  business,  advertising  and  circulation  depart- 
ments *  *  *  All  30  newspapers  in  the  15  semimerged  fields  adopted  the 
plan  for  the  purpose  of  increasing  profits.  Several  (note,  he  does  not 
say  all,  or  one  in  each  of  the  15  cities)  were  in  serious  danger,  fi- 
nancially, before  the  partial  consolidation." 

The  thesis  also  quotes  a  statement  made  by  Don  Anderson,  publisher 
of  the  Wisconsin  State  Journal  in  1948  when  it  entered  a  joint  opera- 
tion with  Madison,  Wis.  other  daily,  the  Capital  Times.  The  state- 
ment intrigues  us : 

Executives  of  this  paper  studied  many  of  these  consolidations  for  a  long  time, 
and  intensively  so  for  the  past  six  months.  Our  objection  to  many  of  these  was 
that  they  often  represented  a  loss  of  editorial  independence.  Neither  Madison 
newspaper  would  surrender  that  independence,  so  Madison  worked  out  its  own 
formula  *  *  * 

The  Madison  formula,  by  the  way,  which  was  also  applied  in  Lin- 
coln, Nebr.2  involved  each  of  the  two  competing  newspapers  selling  all 
of  its  physical  properties  and  the  title  to  its  newspaper  to  a  third  cor- 
poration which  is  owned  50-50  by  the  two  publishers.  At  the  same  time 
the  new,  third  corporation  made  an  irrevocable  contract  with  each 
publisher  under  which  he  prepares,  edits  and  provides  news,  for  the 
paper  he  formerly  owned. 

We  would  be  very  interested  in  hearing  the  details  of  the  "loss  of 
editorial  independence"  Mr.  Anderson  said  they  found  in  the  niore 
common  form  of  joint  operation.  Under  the  more  common  joint  opera- 
tion, according  to  the  thesis,  the  third  corporation  owns  nothing — not 
the  plant,  not  the  titles  of  the  papers,  not  a  pencil  or  waste  basket, 
nothing.  These  are  owned  by  the  two  publishers.  The  agency  corpora- 
tion simply  conducts  the  publishers'  business  for  them. 

Mr.  Anderson  retired  last  year  from  his  position  as  publisher  of  the 
State  Journal. 

Last  month,  Bryce  Rucker,  professor  of  journalism  and  journalism 
graduate  studies  and  journal  research  director  at  Southern  Illinois 
University,  was  awarded  the  Frank  Luther  Mott  Research  Award  for 
his  book,  "The  First  Freedom".  In  accepting  the  award,  Professor 
Rucker,  who  was  a  witness  before  this  subcommittee  in  1967,  talked 
about  "some  myths  on  which  this  bill  relies  for  sustenance."  The  ad- 
dress will  be  published  soon  and  will  be  available  to  the  committee.  We 
should  like  to  summarize  some  of  the  myths  he  mentions : 

Joint  operation  publishers  have  entered  into  profit-pooling,  price- 
fixing  and  market-splitting  arrangements  only  because  they  want  to 
maintain  competitive  editorial  voices  in  their  cities. 

"Why,  then,"  Rucker  asks,  "do  one  or  both  of  these  joint  operating 
publishers  own  and  operate  broadcasting  stations  in  12  of  those  23 
cities,  powerful  television  stations  in  eight  ?  Of  those  31  stations,  they 
own  100  percent  of  26  stations  and  majorities  of  the  other  five. 
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"If  they  really  sought  to  protect  the  public's  right  to  a  diversity  of 
media  voices,  they  certainly  would  sell  those  stations,"  Rucker  ob- 
serves. 

We  should  note  that  at  least  one  jointly  operating  publisher  did 
sell  his  broadcast  facility  after  entering  a  joint  operation — namely 
the  Honolulu  Star-Bulletin. 

Back  to  Professor  Rucker : 

Myth  No.  2.  If  the  publishers  had  not  entered  into  joint  operations,  those 
cities  would  have  become  monopoly  cities ;  one  of  the  newspapers  would  have 
expired. 

Cities  like  St.  Louis,  Miami,  San  Francisco? 

In  St.  Louis,  Pulitzer  is  in  a  profit-sharing  joint  operation  with  the 
Newhouse  chain.  Pulitzer  in  the  past  year  bought  two  TV  stations,  one 
in  Tucson  and  one  in  Albuquerque,  for  a  combined  price  of  $18  million. 
Among  Newhouse's  recent  and  notable  demonstrations  of  financial  re- 
sources was  the  1967  purchase  of  the  Cleveland  Plain  Dealer  for  a 
record  price  for  a  single  newspaper — $53.4  million. 

In  Miami,  the  Cox  chain  is  in  a  joint  operation  with  the  Knight 
chain.  Cox  recently  agreed  to  buy  the  Palm  Beach  Post-Times  and  a  49- 
percent  interest  in  the  Daytona  Beach  News  and  Journal,  two  prime 
properties  of  the  Perry  chain.  In  1964  Cox  paid  $20.5  million  for  a 
Pittsburgh  TV  station,  and  Cox  is  reportedly  involved  in  a  multi- 
million  dollar  expansion  at  the  Atlanta  Constitution  and  Journal.  The 
Knight  chain  reported  income  for  1969's  first  quarter  up  $2  million. 
In  February,  Knight  spent  $13  million  for  the  Macon  (Georgia)  Tele- 
graph and  News. 

The  Mormon  Church,  joint  operator  in  Salt  Lake  City,  in  1967  paid 
$2.2  million  for  an  AM-FM  station  in  Kansas  City,  Mo.,  and  re- 
cently spent  another  $2  million,  Dr.  Rucker  reports,  to  gain  "control 
over"  two  California  radio  stations.  It  was  recently  revealed  that  the 
Mormon  Church  owns  5  percent  of  the  Los  Angeles  Times. 

The  Lee  chain,  joint  operator  in  Madison  and  Lincoln,  Nebr.,  early 
this  year  paid  more  than  $4  million  for  73  percent  of  the  Racine 
(Wisconsin)  Journal  Times. 

Hearst,  joint  operator  in  San  Francisco,  in  April  bought  the  Sche- 
nectady (New  York)  Union-Star  shortly  after  it  began  publishing 
an  Albany  edition  to  compete  with  Hearst's  Times-Union  and  Knick- 
erbocker News.  No  price  was  reported,  but  within  the  month  Hearst 
moved  his  Albany- Schenectady  papers  into  a  new  $3.5  million  plant. 
And  Hearst  is  enlarging  its  Seattle  Post-Intelligencer  plant  at  a  cost 
of  $5  million. 

Which  one  of  these  chains  could  with  a  straight  face  plead  the  fail- 
ing enterprise  defense? 

In  summary,  we  think  this  legislation  is  totally  unnecessary.  We  do 
not  think  the  facts  support  the  reasons  its  advocates  advance  in  its 
favor. 

But  we  cannot  say  we  are  surprised  at  this.  When  the  guild  was 
founded  in  1933  as  a  "reporters  only"  union  one  of  our  first  struggles 
was  to  prevent  the  publishers  from  writing  our  members  out  of  cover- 
age under  the  blue  eagle  provisions  of  the  National  Recovery  Act. 
Publishers  claimed  among  other  things,  that  coverage  would  be  a  vio- 
lation of  the  freedom  of  the  press  provisions  of  the  first  amendment. 
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Since  then  we  have  seen  them  invoke  freedom  of  the  press  time  and 
again — in  such  matters  as  coverage  of  newsboys  under  child  labor 
laws  and  the  minimum  wage  laws. 

We  cannot,  by  the  way,  understand  the  rush  there  seems  to  be  on 
the  part  of  some  to  pass  this  bill.  Tucson,  according  to  Mr.  Johnson  as 
quoted  earier,  is  preparing  to  conform  with  the  Supreme  Court's 
ruling.  And  we  fail  to  see  the  immediate  threat  to  the  other  joint  op- 
erators since  it  has  not  been  our  experience  that  the  Justice  Department 
moves  with  any  great  speed  in  antitrust  matters  involving  newspapers. 

This  bill  by  the  way  appears  to  us  to  be  an  attempt  to  gain  from  the 
Federal  Government  an  insurance  policy — insurance  not  just  against 
loss,  but  insurance  against  risk. 

Thank  you. 

Senator  Dirksen  (now  presiding).  Mr.  Farson,  I  have  no  questions, 
but  I  think  it  is  an  appropriate  place  in  the  record  to  merely 
observe 

Mr.  Farson.  I  can't  hear  you,  Senator. 

Senator  Dirksen.  I  couldn't  hear  you,  either. 

Mr.  Farson.  I  am  sorry.  I  should  have  spoken  up. 

Senator  Dirksen.  I  did  have  your  text  and  I  followed  it  pretty 
closely. 

But  I  live  in  a  town  of  about  32,000  people  in  Illinois,  and  it  is  a 
one-newspaper  town.  We  had  a  newspaper  that  was  just  about  to  fail. 
In  fact,  I  could  have  bought  it.  At  one  time  I  thought  I  would.  But  I 
dont'  know  why  I  should  venture  into  that  sort  of  business. 

Thirty-five  miles  east  is  a  daily  newspaper. 

Sixty  miles  north  in  LaSalle,  111.,  is  also  a  daily,  and  that  is  a  one- 
newspaper  town. 

Roughly  65  miles  northwest  is  Kewanee.  They  have  a  daily  paper.  It 
is  a  one-newspaper  town. 

Sixty  miles  away  is  Galesburg.  They  had  two  papers  at  one  time. 
They  were  merged  long  ago.  So  it  is  a  one-newspaper  town. 

Thirty  miles  southwest  is  Canton.  It  is  a  one-newspaper  town. 

Seventy  miles  south  is  the  capital  city  of  Springfield.  It  is  a  two- 
newspaper  town. 

Forty  miles  southeast  is  Lincoln.  It  has  one  newspaper. 

About  10  miles  away  is  Peoria.  And  the  reason  I  mention  it  is  be- 
cause I  found  in  your  text  you  mentioned  Peoria  on  the  first  page. 
You  said,  "We  also  have  contracts  covering  newspaper  employees 
in  two  additional  cities,  where  they  used  to  be  joint  operating  arrange- 
ments, Chattanooga  and  Peoria." 

You  say  they  used  to  be.  What  has  happened  in  Chattanooga  ? 

Mr.  Farson.  In  Chattanooga  they  split. 

Senator  Dirksen.  Split? 

Mr.  Farson.  Separate  operations,  as  I  understand  it.  They  had  a 
combination.  They  are  now  back  operating  as  separate  newspapers. 

Senator  Dirksen.  Now,  I  remember  when  they  started  operating, 
I  believe,  under  this  kind  of  a  joint  arrangement,  but  whether  there 
was  a  final,  complete  takeover,  I  am  not  sure.  Perhaps  you  can  tell  me. 

Mr.  Cesnik.  In  Peoria  it  was  finally  a  full  merger.  The  full  merger 
in  Peoria  took  place  in  1954.  The  thesis  which  we  quoted  quite  liberally 
through  our  testimony  points  out  that  the  full  merger  took  place  in 
Peoria  to — let  me  find  the  spot.  I  would  rather  quote. 
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"In  the  third  case" — he  is  talking  about  Cheyenne,  Wyo.,  and  Salem, 
Oreg.  also — "In  the  third  case" — this  being  Peoria — "the  full  merger 
plan  was  adopted  because  the  publishers  believed  it  would  be  even 
more  profitable  than  the  partial  consolidation." 

The  full  merger  in  Peoria,  in  other  words,  took  place  not  because 
one  of  the  papers  couldn't  make  it  under  the  joint  operation,  but 
because  they  got  a  little  more  greedily,  if  you  will  pardon  the  expres- 
sion, and  wanted  a  little  bit  more.  And  they  thought  they  could  have 
more  economy  than  the  full  merger. 

Senator  Dirksen.  Well,  the  only  point  I  am  making,  there  is  an 
area,  well  populated  as  you  know,  which  would  be  roughly  145  miles 
from  north  to  south  and  I  would  guess  certainly  80  miles  or  more 
from  east  to  west  where  you  have  only  one  town  that  has  two  news- 
papers and  that  is  Springfield,  111.  Every  other  city  publishes  a  daily. 
It  has  the  whole  town  to  itself,  except  a  larger  town  does  manage  to 
distribute,  as  they  do  the  Peoria  Star  Journal  in  my  home  city  of 
Pekin.  But  I  would  urge  advertisers  to  use  other  media  like  politicians 
have.  Usually  they  try  to  use  billboards.  I  always  felt  that  in  this  kind 
of  business  billboards  and  television  were  the  real  stand,  but  that  is 
not  because  they  didn't  want  my  advertising.  They  certainly  did. 

And,  of  course,  as  you  know,  the  rate  was  double  for  political  ad- 
vertising. I  assume  that  is  rather  consistent  all  over  the  country.  And 
in  addition,  you  pay  in  front.  They  take  no  chances  on  you.  But  that 
is  the  very  heart  of  a  big  State  with  lW/2  million  people.  I  have  heard 
no  scolding  about  rates. 

Mr.  Cesnik.  You  have  heard  no  scolding  about  rates,  or  the 
fact 

Senator  Dirksen.  No  advertiser  has  ever  talked  to  me  about  it. 
I  haven't  gone  out  to  see  because  that  would  require  probably  writing 
letters  to  a  great  many  advertisers  to  find  out  whether  they  were  sat- 
isfied with  the  rates.  But  there  have  been  no  complaints.  That  is  the 
point  I  am  making.  So  I  would  have  to  assume,  of  course,  that  they 
play  a  very  consistent  course. 

Mr.  Cesnik.  Maybe  there  is  a  sleeping  Mr.  Cohn  or  a  rather  silent 
Mr.  Cohn  in  the  area  who,  you  know,  might  feel  this  way  but  felt  he 
had  no  recourse. 

Senator  Dirksen.  It  could  well  be.  Well,  that  is  about  it,  Mr. 
Farson. 

Mr.  Cohen? 

Mr.  Cohen.  As  you  noted  in  your  statement,  the  Honolulu  joint 
operating  agreement  was  one  of  those  that  did  sell  its  radio  station 
when  it  entered  into  the  joint  operating  agreement.  The  Honolulu 
situation  is  also  unique,  as  I  understand  it,  in  other  respects.  The 
Honolulu  Advertiser  reports,  for  instance,  that  the  executive  commit- 
tee of  the  370-member  Hawaiian  Newspaper  Guild  have  endorsed  this 
particular  legislation,  that  the  Honolulu  printing  pressmen  and  assist- 
ants union,  Local  431,  AFL-CIO,  has  endorsed  this,  and  the  Local 
201,  of  the  Lithographers  and  Photoengravers  International  Union 
has  endorsed  this  legislation,  that  the  Hawaiian  Teamsters  Union, 
Local  996  has  endorsed  this  legislation.  I  wonder  if  you  had  any  com- 
ments on  this.  You  come  down  here  representing  the  Newspaper  Guild 
opposing  this  particular  legislation — but  it  appears  at  least  one  of 
your  locals  doesn't  share  your  point  of  view. 
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Mr.  Farson.  Well,  I  suppose  in  a  democratic  organization  it  is 
remarkable  that  only  one  local  did  support  this  bill.  For  instance,  I 
don't  see  all  the  Republican  Senators  and  Congressmen  supporting 
the  President  on  the  ABM.  I  think  in  a  democracy  you  get  difference 
of  opinion.  They  have  their  right  to  their  opinion.  Part  of  this,  I 
suppose,  may  be  because  the  shock  to  them,  as  we  pointed  out  in  our 
statement  here,  has  been  less  than  it  has  in  other  places. 

Mr.  Cohen.  Are  there  any  other  locals  of  the  Newspaper  Guild 
besides  the  one  in  Hawaii  that  support  this  legislation? 

Mr.  Farson.  No.  That  is  the  only  one  I  know. 

Mr.  Cohen.  The  others  all  oppose  it? 

Mr.  Farson.  Yes. 

Mr.  Cohen.  The  point  I  am  sure  Senator  Fong  wants  very  clear 
in  this  record  is  that  the  Hawaiian  locals  connected  with  the  newspaper 
industry,  including  the  Newspaper  Guild,  do  support  this  particular 
legislation. 

Mr.  Farson.  One  union  did  not  support  it.  The  Typographical 
Union  did  not  join  in  that  support.  So  you  can't  say  that  all  of  the 
unions  in  Hawaii 

Mr.  Cohen.  The  Typographical  Union  did  not  ? 

Mr.  Farson.  That  is  right. 

Senator  Dirksen.  The  committee  will  stand  in  recess  until  1 :15. 

(Thereupon,  at  12:40  p.m.  a  recess  was  taken  in  the  hearing  to 
reconvene  at  1 :15  p.m.  this  day.) 

afternoon  session 

Senator  Hart.  The  committee  will  be  in  order. 

First  of  all,  let  me  for  the  record  express  my  appreciation  to  Senator 
Fong  and  Senator  Dirksen  for  their  willingness  to  preside  during  the 
hearing  this  morning. 

We  resume  this  afternoon  to  hear  the  testimony  of  Henry  Hogan, 
who  among  many  interests  is  the  publisher  of  the  Birmingham  Eccen- 
tric, but  as  I  understand  it,  testifies  today  for  the  National  Newspaper 
Association.  Glad  to  have  you. 

STATEMENT  OF  HENRY  HOGAN,  JR.,  PUBLISHER,  BIRMINGHAM 
(MICH.)  ECCENTRIC,  ON  BEHALF  OF  THE  NATIONAL  NEWS- 
PAPER ASSOCIATION,  ACCOMPANIED  BY  PAUL  CONRAD,  GEN- 
ERAL COUNSEL,  NATIONAL  NEWSPAPER  ASSOCIATION 

Mr.HoGAN.  Thank  you,  Mr.  Chairman.  I  am  Henry  M.  Hogan,  Jr., 
publisher  of  the  Birmingham  (Mich.)  Eccentric.  I  am  a  member 
of  the  board  of  the  National  Newspaper  Association  and  president  of 
its  Suburban  Newspaper  Section.  The  National  Newspaper  Associa- 
tion includes  within  its  membership  some  7,000  newspapers,  both  daily 
and  weekly,  in  all  50  States.  Known  as  the  National  Editorial  Associa- 
tion until  1966,  the  organization  is  currently  in  its  84th  year. 

With  me  today  is  Paul  Conrad,  the  association's  general  counsel. 

Mr.  Chairman,  we  are  grateful  for  this  opportunity  to  appear  before 
the  subcommittee.  I  shall  summarize  very  briefly  the  points  of  our 
testimony  before  the  subcommittee  in  February  1968,  and  then  deal 
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with  the  new  developments  bearing  on  an  antitrust  exemption  for  joint 
newspaper  operations  which  have  occurred  since  the  subcommittee 
closed  those  earlier  hearings. 

Our  first  point  in  that  testimony  was  to  the  effect  that  the  22  joint 
newspaper  operations  have  not  provided  sufficient  information  to  es- 
tablish a  need  for  this  special  antitrust  exemption. 

Our  association  is  not  aware  of  it  if  the  proponents  of  this  legislation 
have  yet  presented,  to  this  subcommittee  or  to  its  counterpart  in  the 
House,  current  financial  data  to  support  their  claim  that  the  only  way 
they  can  sustain  the  profitability  of  this  joint  operation  is  through 
price-fixing,  profit-pooling,  and  joint-sales  of  advertising. 

We  would  think  that  Congress  would  treat  the  furnishing  of  this 
information  as  a  sine  qua  non  in  considering  S.  1520.  You  are  being 
asked  to  write  into  the  U.S.  Code  a  special  exemption  from  the  anti- 
trust laws  in  order  to  accommodate  44  newspapers  in  22  cities. 

They  tell  you  they  cannot  operate  at  a  profit  unless  they  are  per- 
mitted to  continue  doing  all  of  the  things  they  are  doing  now,  both 
legal  and  illegal. 

Even  the  most  casual  observer  recognizes  that  substantial  savings 
can  be  achieved  by  printing  two  newspapers  out  of  a  single  plant,  and 
using  the  same  trucks  to  distribute  them.  Unfortunately,  many  people, 
both  in  and  out  of  Congress,  think  that  all  this  legislation  does  is  legal- 
ize this  joint  printing  and  joint  distribution. 

This,  of  course,  is  not  so.  Joint  printing  and  joint  distribution  are 
legal  now,  and  commonly  employed  by  newspapers  all  across  the 
Nation. 

But  what  Congress  needs  to  know  before  it  grants  this  exemption  is : 
Must  these  joint  operations  have,  over  and  above  the  savings  of  joint 
printing  and  joint  distribution,  the  right  to  fix  prices,  pool  profits,  and 
sell  their  advertising  jointly,  in  order  to  make  a  profit? 

In  other  words,  you  need  a  breakdown  of  where  the  savings  come, 
and  which,  if  any,  additional  economies  are  essential  to  this  profitabil- 
ity, because  they  ask  you  to  give  them  a  right,  retroactively  and  in  per- 
petuity, to  fix  prices  and  sell  jointly.  And  once  you  grant  them  this 
right,  if  you  do,  all  you  are  asking  of  them  is  that  they  show,  one  time 
only,  that  at  the  time  they  established  their  joint  operation,  one  of  their 
two  newspapers  was  "failing." 

This  is  a  little  like  issuing  a  perpetual  exemption  from  taxes  to  any 
company  which  can  prove  now  that  in  the  depths  of  the  depression  it 
was  losing  money.  I  dare  say  Congress  would  hedge  that  kind  of  an 
exemption  with  a  number  of  provisos. 

The  second  point  of  our  previous  testimony  was  that  a  newcomer 
establishing  a  newspaper  in  one  of  the  joint  newspaper  cities  would 
truly  provide  that  community  with  a  "separate,  independent  editorial 
voice."  But,  we  emphasized,  when  the  two  publishers  in  a  joint  news- 
paper operation  combine  their  assets,  parcel  out  between  themselves  the 
morning,  evening,  and  Sunday  markets,  and  manipulate  both  circula- 
tion and  advertising  sales  to  their  maximum  profit  and  advantage,  it  is 
virtually  impossible  for  a  newcomer  to  penetrate  into  the  market. 

To  the  extent,  then,  that  this  legislation  concentrates  all  competitive 
advantage  in  the  joint  operators,  it  builds  barriers  against  would-be 
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newcomers.  It  has  the  potential  of  stifling  more  "separate  voices"  than 
it  actually  preserves. 

Viewed  in  this  light,  there  is  real  question  as  to  whether  S.  1520  may 
violate  the  constitutional  guarantee  of  a  free  press.  For  is  not  Congress 
making  a  law  which  abridges  the  freedom  of  the  press  ? 

Some  scoff  at  the  idea  that  newcomers  might  provide  these  22  cities 
with  truly  independent  new  editorial  voices.  But  who  is  to  say  whether 
any  one  of  these  communities  is  better  served  by  one  daily  newspaper — 
morning  or  evening — and  half  a  dozen  lively  weeklies  focusing  on  the 
various  neighborhoods  and  possibly  different  ethnic  groups?  Is  not 
this  for  the  people  of  that  city  to  decide,  through  the  processes  of  com- 
petitive selection,  particularly  since  they  say  that  in  1970,  50  percent 
of  all  the  people  in  the  United  States  will  live  in  suburbia  and  no 
longer  in  the  core  cities. 

We  observed  that  new  production  processes — "cold  type"  composi- 
tion and  offset  printing — make  practical  the  launching  of  new  news- 
papers which  would  not  have  been  economically  feasible  in  the  past. 

Weekly  newspapers  are  converting  to  daily  frequency.  New  weeklies 
are  springing  up  in  suburbs  and  inner  city  neighoorhoods.  Whole  new 
daily  newspapers  are  being  launched  and  succeeding. 

Chicago  and  its  environs  provide  examples  of  all  these  develop- 
ments. 

We  noted  the  structural  weaknesses  of  the  bill — its  lack  of  a  mean- 
ingful definition  of  "failing" ;  its  failure  to  limit  what  the  joint  oper- 
ators can  write  into  their  agreement;  its  retroactive  and  prospective 
reach  without  provision  for  periodic  review. 

We  observed,  and  I  think  correctly,  that  passage  of  this  legislation 
would  inhibit  all  antitrust  enforcement  in  the  newspaper  field.  We 
think  the  Government  should  be  encouraged  to  apply  the  antitrust 
laws  to  our  business  with  as  much  vigor  as  in  other  areas  of  business 
activity. 

For  reasons  which  I  will  expand  on  later,  we  believe  newspapers 
should  not  be  treated  as  "different"  under  the  antitrust  laws,  but  should 
be  held  to  the  same  competitive  standards  as  other  businesses. 

Our  testimony  in  1968  compared  this  proposed  legislation  with 
exemptions  previously  written  into  the  antitrust  laws.  We  noted  that 
no  previously  adopted  exemption  has  been  so  completely  lacking  in 
limitations. 

I  should  note  that  proponents  of  the  newspaper  bill  have  since 
written  into  their  bill  a  limit  on  predatory  practices. 

What  of  the  other  amendments  proposed  for  S.  1520?  Senator 
Brooke  has  proposed  a  more  explicit  definition  of  "failing",  drawing 
from  past  Supreme  Court  pronouncements  on  the  "failing  company 
doctrine."  We  see  no  objection  to  this  amendment,  or  to  Senator 
Brooke's  second  proposal  setting  a  limit  on  the  backward  reach  of 
this  legislation.  He  would  fix  as  this  date  the  time  when  the  oldest 
of  the  current  joint  newspaper  operations  was  established. 

Senator  Dirksen  has  proposed  an  amendment  in  the  form  of  a 
"grandfather  clause,"  with  attendant  procedure  for  formation  of  new 
joint  newspaper  operations.  As  we  see  this  amendment,  it  adds  very 
little,  and  it  certainly  does  not  detract  from  the  bill. 
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The  original  "Newspaper  Preservation  Act"  contemplated  forma- 
tion of  new  joint  operations  if  one  of  the  newspapers  involved  was 
"failing". 

It  was  our  assumption  that  the  Justice  Department  would  under- 
take responsibility  for  scrutinizing  the  formation  of  any  new  joint 
operation,  to  be  sure  it  met  the  "failing"  requirement.  Senator  Dirk- 
sen's  amendment  simply  confirms  the  Justice  Department's  respon- 
sibility, to  the  point  of  requiring  written  authorization.  We  assumed 
the  same  procedure  would  have  resulted,  in  substance,  without  the 
amendment. 

Since  the  1967-68  Senate  hearings,  the  National  Newspaper  Asso- 
ciation has  developed  a  suggested  corporate  structure  for  joint  news- 
paper operations  which  would  permit  them  to  preserve  most  of  the 
economies  of  joint  publishing  without  the  need  for  legislation.  We 
call  it  wholesaling,  and  it  really  is  quite  simple  in  concept. 

Visualize,  first,  that  the  two  publishers  have  created  a  third  cor- 
poration to  carry  out  the  printing  and  distribution  of  their  two  news- 
papers. These  so-called  agency  corporations  are  already  commonly 
employed  by  the  joint  operation,  though  presently  they  also  handle 
sales  of  advertising  and  in  some  instances  circulation  sales  also. 

This  is,  by  the  way — each  Senator  was  given  a  copy  of  this  pamphlet. 

Senator  Hart.  I  intended,  at  the  conclusion  of  your  testimony,  to 
order  it  printed  in  the  record.  It  is  I  think  a  very  worthwhile  ex- 
planation and  I  suspect  Mr.  Conrad  is  really  the  father  of  it. 

We  thank  you  for  it, 

(See  page  261.) 

Mr.  Hogan.  In  wholesaling,  the  agency  corporation  would  be 
limited  to  printing  and  distribution.  It  would  operate  at  cost,  billing 
each  publisher  for  labor  and  materials  required  to  print  and  distrib- 
ute his  newspaper.  There  would  be  no  profits  to  divide. 

Each  publisher  would  have  his  own  advertising  sales  department 
and  his  own  circulation  sales  department,  His  ad  men  would,  of  course, 
offer  customers  space  in  his  newspaper  just  like  any  other  newspaper 
sells  its  space. 

In  addition,  however,  his  ad  men  would  be  able  to  offer  customers 
the  option  of  running  their  ad  first  in  his  newspaper  and  then  in  the 
next  edition  of  the  competing  newspaper.  It  would  be  accomplished 
thusly : 

The  two  publishers  would  agree  between  themselves  on  the  prices 
at  which  they  would  sell  space  to  each  other  for  these  runover  advertise- 
ments. 

I  need  not  remind  this  subcommittee  that  price-fixing  is  not  repre- 
sented in  agreements  between  two  parties  on  prices  at  which  they  will 
sell  to  each  other,  but  rather  when  these  competitors  agree  on  the  prices 
they  will  each  charge  third  parties. 

In  arriving  at  the  prices  at  which  they  will  sell  to  each  other,  they 
could  and  presumably  would  take  into  consideration : 

1.  Normal  volume  sales  discounts.  Each  publisher  would  be 
the  largest  single  buyer  of  space  in  the  other  newspaper,  so  he 
would  qualify  for  whatever  volume  discounts  are  available. 


253 

2.  Additional  allowances  for  the  savings  represented  in  not 
having  to  compose  the  advertisement  (it  is  ready  to  run,  having 
been  composed,  proofed,  and  corrected  for  use  in  the  first  news- 
paper), in  not  having  to  sell  the  space,  bill  for  it,  nor  extend 
credit  for  the  sale. 
In  short,  all  of  the  economies  realized  in  the  one-time  sale  for  both 
newspapers  can  be  passed  on  to  the  buying  publisher,  and  he  can  in 
turn  share  them  with  the  advertiser. 

The  end  result  is  the  elimination  of  price-fixing.  Each  publisher 
sets  the  price  at  which  his  newspaper  will  offer  the  combination  morn- 
ing and  evening  space.  He  may  sell  the  space  he  has  purchased  from 
his  competitor  at  his  cost,  at  a  profit,  or  at  a  loss,  whatever  he  chooses. 
In  the  process,  profit  pooling  has  also  been  eliminated.  Since  the 
sale  of  advertising  is  by  the  individual  newspapers  rather  than  the 
agency  corporation,  the  money  flows  to  the  individual  publisher.  He 
pays  the  agency  corporation  for  its  printing  and  distribution,  and, 
of  course,  pays  his  own  employees.  What  he  has  left  over  is  his  profit. 
As  for  circulation  sales,  it  is  not  uncommon  now  for  joint  operators 
to  maintain  separate  circulation  departments.  And  since  most  of  the 
selling  is  done  not  by  the  newspapers  but  by  independent  contractors — 
like  distributors  and  newsboys— the  two  publishers  can  achieve  sep- 
aration here  simply  by  having  two  teams  of  district  men  instead  of 

one. 

The  third  problem  faced  in  accommodating  joint  newspaper  opera- 
tions to  the  existing  laws  comes  with  the  Sunday  edition.  Obviously  it 
is  difficult,  if  not  impossible,  to  publish  two  Sunday  newspapers — by 
tradition  the  largest  issues  of  the  week — on  a  single  press.  Either  only 
one  publisher  can  have  the  Sunday  edition  to  himself,  or  some  type  of 
a  joint  operation  is  required 

In  a  speech  on  May  27  before  the  Town  Hall  of  California,  Assistant 
Attorney  General  Richard  W.  McLaren  made  reference  to  the  Sunday 
problem.  In  noting  that  joint  ventures  in  the  newspaper  field  can  be 
worked  out  within  existing  laws,  Mr.  McLaren  said : 

Two  competing  newspapers  might  use  common  production  facilities  to  remain 
viable  daily  competitors,  even  though  continued  Sunday  competition  might  not  be 
feasible;  but  if  they  also  agree  to  set  their  advertising  and  circulation  rates 
jointly  and  pool  their  profits,  they  will  run  afoul  of  the  Sherman  Antitrust  Act. 

We  interpret  these  comments  to  indicate  that  the  Justice  Depart- 
ment would  concede  that  the  publishers  can  continue  a  joint  Sunday 
edition  without  running  afoul  of  the  law.  This  would  be  under  the 
rationale  that,  with  only  one  press  in  town,  there  couldn't  be  two  Sun- 
day editions  anyway,  so  joining  the  publications  doesn't  lessen  com- 
petition. 

We  describe  "wholesaling"  and  these  other  adjustments  to  support 
our  contention  that  the  joint  operators  do  not  need  legislation  to 
survive — that  they  can  accommodate  their  present  practices  to  the  anti- 
trust laws. 

We  readily  concede  that  this  structure  is  not  as  efficient  as  that  which 
the  joint  operators  currently  employ.  They  would  require  two  adver- 
tising staffs  rather  than  one ;  two  teams  of  circulation  district  men ;  and 
undoubtedly  two  business  office  staffs  rather  than  one. 
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However,  we  find  it  hard  to  believe  that  these  additions  would  con- 
vert these  very  profitable  operations  into  failing  circumstances. 

And  if  the  end  result  were  increased  advertising  rates,  coming 
simultaneously  with  reintroduction  of  economic  competition,  this 
would  represent  the  mixed  blessings  of  adherence  to  our  antitrust  laws. 
At  least  the  merchants  of  the  cities  involved  would  have  the  satisfac- 
tion of  knowing  that  prices  are  being  set  according  to  the  dictates 
of  competition. 

The  National  Newspaper  Association  has  from  the  start  opposed  any 
special  antitrust  legislation  for  newspapers.  In  this  we  differ  funda- 
mentally with  the  proponents  of  S.  1520.  We  believe  that  newspapers 
should  be  held  to  the  same  competitive  standards  as  other  businesses. 
A  newspaper  which  uses  its  market  power  in  a  predatory  manner  or 
seeks  to  lessen  competition  by  unlawful  means  should  be  held  account- 
able. 

But  at  the  same  time,  Mr.  Chairman,  we  contend  that  these  long- 
established  antitrust  standards  should  be  the  only  standards  applied 
to  our  business  and  media  in  general.  We  deplore  the  current  effort  on 
the  part  of  individuals  in  and  out  of  Government  to  brand  newspaper 
publishers  as  "different" — specifically  as  unworthy  of  holding  broad- 
cast or  cable  television  licenses  in  their  own  communities  simply  be- 
cause they  are  in  the  newspaper  business. 

In  the  name  of  competition,  this  vague  "media  concentration"  label 
is  being  applied  without  regard  to  antitrust  laws.  Publishers  are  being 
forced  to  divest  themselves  of  broadcast  facilities  without  any  allega- 
tion that  they  have  misused  their  market  power. 

We  don't  want  to  be  branded  as  "different."  And  for  a  very  good  rea- 
son. The  Nation  will  see  in  the  next  decade  the  greatest  competitive 
scramble  in  the  history  of  communications. 

We  want  newspapers  to  have  the  same  chance — no  more,  but  no 
less — as  all  of  the  others  who  aspire  to  utilize  the  fantastic  new  tech- 
nology coming  over  the  horizon.  It  is  essential  that  Government  re- 
strain itself  from  adopting  shortsighted  policies  that  inhibit  compe- 
tition in  news  communications.  A  blind  "media  concentration"  ban 
would  be  just  that — a  shortsighted  hobbling  of  open  competition. 

We  would  urge  that  members  of  this  subcommittee,  given  more  in- 
sight than  most  in  the  workings  of  competition,  will  speak  out  against 
ill-considered  singling  out  of  publishers  as  a  class  ineligible  to  compete 
for  licenses  in  the  broadcast  field. 

Our  association  has  suggested  that  Congress  insist  on  more  informa- 
tion from  the  22  joint  newspaper  operations  before  it  decides  whether 
a  special  exemption  is  really  essential. 

We  would  suggest  further  that  Congress  review  the  compromise 
the  Tucson  newspapers  work  out  with  the  Justice  Department  and  the 
Federal  courts,  before  acting  on  S.  1520. 

The  Tucson  publisher  is  under  orders  to  file  a  proposal  with  the  dis- 
trict court  by  July  4th.  This  offers  a  practical  test  of  what  kind  of  ac- 
commodation is  possible.  Congress  has  everything  to  gain  by  waiting 
to  see  what  this  publisher  who  must  find  a  buyer  for  one  of  his  news- 
papers proposes  as  a  viable  solution  to  the  joint  newspaper  operation 
problems. 
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Mr.  Chairman,  again  thank  you  for  providing  this  opportunity  for 
the  National  Newspaper  Association  to  express  itself  on  this  important 
legislation.  Your  patience  and  attention  are  much  appreciated. 

Mr.  Conrad  would  like  to  add  a  few  remarks. 

Senator  Hart.  We  would  welcome  them. 

Mr.  Conrad.  Yes,  Mr.  Chairman.  I  think  it  is  most  unfortunate  that 
all  through  these  hearings  it  seems  to  have  been  the  assumption  of  both 
the  witnesses  and  some  members  of  the  subcommittee  that  this  joint 
operation  is  an  all  or  nothing  situation,  where  either  you  take  the  joint 
operation  as  it  now  is  constituted  in  the  22  cities — with  all  of  its 
features — or  you  eliminate  the  joint  operation  as  a  means  of  newspaper 
publication  entirely. 

You  can  see  our  focus  is  on  this  idea  of  a  compromise  between  either 
accepting  just  joint  printing  and  joint  distribution  or  maybe  going 
a  little  beyond  this  into  the  area  of  advertising  sales. 

It  is  easily  possible,  for  instance,  that  the  Tucson  newspapers  would 
have  been  saved  in  1940  by  joint  printing  alone.  And  certainly  now 
when  they  have  a  population  in  their  trade  area  of  340,000  as  com- 
pared to  40,000,  one  would  think  it  would  be  very  likely  that  joint 
printing  alone  might  solve  this  problem  there. 

Over  and  over  again  the  term  "problem"  has  been  used  in  the  hear- 
ings to  indicate  that  Congress  faces  a  decision  here — where  it  either 
must  give  these  people  what  they  ask  for  or  nothing  at  all.  It  seems 
to  me  that  the  problem  is  simply  that  they  have  not  yet  been  willing 
to  be  satisfied  with  a  part  of  joint  operations  without  getting  the 
rest  of  it. 

I  have  put  together  a  list  of  cities  across  the  country  where  there 
are  two  newspapers  competing  and  the  newspapers  are  in  separate 
ownerships  and  there  are  no  joint  operations  involved.  It  is  interest- 
ing to  note  that  there  are  currently  21  cities  across  the  country  where 
this  kind  of  full-blown  daily  newspaper  competition  is  going  on,  each 
of  which  is  smaller  than  Tucson,  Ariz.  Some  are  cities  with  popu- 
lations as  low  as  10,000,  like  Franklin,  Ind.,  or  11,500  in  Murray,  Ky., 
19,000  in  Fairbanks  Alaska,  23,000  in  McAllister,  Okla. 

I  think  it  is  important  that  Congress  appreciate  the  fact  that  while 
it  is  true  there  aren't  too  many  cities  where  there  remain  two  com- 
peting newspapers  separate  and  in  full  competition,  there  are  still 
the  better  part  of  50  of  them  and  they  span  the  circulation  spectrum 
from  10,000  citizens  in  their  community  up  to,  of  course,  New  York, 
Chicago,  Washington,  and  other  very  large  cities. 

If  you  are  looking  for  some  newspaper  m  some  town  somewhere  to 
compare  any  one  of  the  joint  operations  to,  you  can  find  a  town 
of  that  size  where  there  are  two  newspapers  competing  quite  sepa- 
rately and  apparently  successfully. 

Those  are  the  remarks  I  wanted  to  add. 

Senator  Hart.  If  you  are  in  a  position  to  provide  the  committee 
for  the  record  such  a  list,  we  would  welcome  it. 

Mr.  Conrad.  It  would  be  useful,  yes.  As  a  matter  of  fact,  this  list 
probably  should  be  reworked  slightly.  I  didn't  try  to  get  all  of  the 
cities.  It  wouldn't  take  to  much  work  to  get  them  all,  and  if  you 
would  like  to  have  a  list  of  all  the  cities  where  this  is  the  case,  we 
can  provide  this  to  the  committee. 
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Senator  Hart.  I  am  sure  it  will  be  useful  and  we  will  order  it 
printed  in  the  record  if  you  are  able  to  provide  it. 
(The  list  mentioned  follows:) 


1969  city  popula- 
tion (estimated) 


1968  city  trade 

zone  population 

(estimated) 


City  in  which  2  or  more  dailies  compete  (separate  ownership ;  no  joint  operation): 

Franklin,  Ind .. 

Murray,  Ky _ 

Fairbanks,  Alaska 

McAlester,  Okla _ . 

State  College,  Pa 

Arlington  Heights,  III 

York,  Pa _ _ 

Anchorage,  Alaska 

Oshkosh,  Wis 

Binghamton,  NY 

Schenectady,  NY 

Champaign-Urbana,  III 

Colorado  Springs,  Colo 

Scranton,  Pa 

Las  Vegas,  Nev 

Trenton,  N.J 

Chattanooga,  Tenn 

Savannah,  Ga 

Paterson,  N.J 

Hartford,  Conn... 

Little  Rock,  Ark.. 

Sacramento,  Calif 

Oklahoma  City,  Okla 

Buffalo,  N.Y 

Cincinnati,  Ohio 

Denver,  Col 

Seattle,  Wash 

Boston,  Mass 

Cleveland,  Ohio 

Washington,  D.C 

Dallas,  Tex 

San  Antonio,  Tex 

Baltimore,  Md 

Detroit,  Mich 

Houston,  Tex 

Philadelphia,  Pa 

Los  Angeles,  Calif 

Chicago,  III 

New  York,  N.Y 

City  in  which  joint  newspaper  operation  currently  functions: 

Oil  City-Franklin,  Pa 

Bristol,  Tenn.-Va 

Charleston,  W.  Va 

Evansville,  Ind 

Lincoln,  Nebr 

R.Wayne,  Ind 

Knoxville,  Tenn 

Madison,  Wis 

Shreveport,  La 

Salt  Lake  City,  Utah 

Tucson,  Ariz 

Albuquerque,  N.  Mex 

Tulsa,  Okla... 

El  Paso,  Tex 

Honolulu,  Hawaii 

Birmingham,  Ala 

Nashville,  Tenn 

Pittsburgh,  Pa 

Columbus,  Ohio 

St.  Louis,  Mo 

San  Francisco,  Calif 

Miami,  Fla 


10, 465 
11,554 
19, 900 
23,  500 
32,  762 
50, 459 
52,215 
53, 084 
54,042 
70, 000 
80,  375 

88,  508 

89,  708 
104,250 
109,570 
110,500 
136, 900 
138, 947 
150, 700 
163,  800 
214,110 
278, 000 
409, 856 
478,650 
499,032 
553, 150 
592, 184 
603,075 
800,710 
832,712 
851,500 
851,900 
912, 500 

1,608,349 
1,673,400 
2,128,670 
3, 004, 000 
3,642,715 
8,203,916 

27,458 
35,907 
90, 172 
148,000 
157,053 
175,851 
179, 700 
186,891 
189, 376 
198, 000 
253, 554 
279,452 
353, 798 
371,900 
386, 865 
395, 907 
487, 600 
540,  000 
581,883 
643,  522 
814,348 
1,139,300 


11,900 
12, 367 
31,  000 
21,125 


54,500 

125,  050 

55,  000 

58,  400 

188,  375 

128, 425 

99,  350 

150,  575 

137,  900 

170,  825 

258,  850 

237,700 

172,425 

272, 200 

340,  900 

291,700 

646,  675 

564, 625 

821, 650 

1,119,225 

1,056,350 

981, 800 

2,001,375 

1,690,000 

1,984,300 

1,027,550 

773,  525 

1,598,925 

2,002,075 

1,448,925 

2, 386, 725 

3,511,150 

3,680,175 

8, 560,  350 

53,515 
47,700 
171,450 
163, 950 
160, 325 
213,350 
216,400 
227,250 
252,400 
454,375 
273,975 
332,975 
370,  525 
353, 900 
378, 300 
629,428 
540, 800 

1,320,000 
694, 500 

1,743,000 
824,  725 

1,717,475 


Senator  Hart.  Mr.  Hogan,  the  points  you  make  I  think  are  sound 
but  as  you  perfectly  well  know,  I  speak  for  one  fellow  only.  As  a  per- 
son who  shares  your  point  of  view,  I  want  to  thank  both  of  you  for 
putting  into  this  record  what  I  think  is  a  lot  of  good  sense. 

Mr.  Hogan.  I  am  sorry,  Mr.  Chairman,  that  Senator  Dirksen  left 
because  I  think  what  is  happening  in  his  own  bailiwick  will  show  great 
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evidence  of  the  effect  of  this  bill  if  it  is  passed,  since  we  have  seen  in 
the  last  6  months,  in  suburban  Chicago,  and  I  am  parictularly  inter- 
ested in  suburbans,  a  chain  of  the  Pioneer  newspapers  which 

Senator  Hart.  A  chain  of  what  ? 

Mr.  Hog  an.  They  are  called  the  Pioneer  newspapers,  suburban 
newspapers,  that  were  acquired  by  Time-Life  and  now  Time-Life  has 
acquired  the  Hollister  papers  and  they  also  have  a  newspaper  in  Lake 
Forest,  111.  So  they  have  acquired  both  the  companies  that  own  com- 
peting papers  in  that  particular  community  as  well  as  a  couple  of 
others.  And  they  are  supposedly  going  after  the  Paddock  publications. 

Pioneer  can  qualify  as  a  failing  newspaper  because  of  its  job  print- 
ing. Paddock  has  just  converted  from  weekly  to  daily,  and  we  all  know 
when  you  convert  from  weekly  to  daily  you  lose  money.  They  might 
be  able  to  qualify  as  "failing,"  so  all  of  a  sudden  under  the  wording 
of  this  bill  because  it  is  not  specific,  you  might  have  a  newspaper  giant 
created  in  suburban  Chicago  against  Field  Enterprises. 

It  is  too  bad  that  Senator  Dirksen  had  to  leave  because  I  think  he 
should  be  just  aware  of  the  mechanics  of  that  bill,  what  they  would 
allow. 

Senator  Hart.  I  just  wanted  to  tell  Mr.  Hogan  that  Senator  Dirksen 
is  conscientious  in  his  reading  of  the  record,  I  know  that,  but  in  addi- 
tion when  he  is  not  able  to  be  here,  Mr.  Chumbris  is. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman.  Senator  Dirksen  is  well 
aware  of  what  took  place  and  he  is  also  well  aware  that  it  took  place 
under  existing  law  and  the  question  comes  up  where  does  the  passage 
of  this  bill  make  a  situation  any  worse  for  what  has  happened  by  the 
Time-Life  takeover  ? 

Mr.  Hogan.  Because  a  third  rung  of  the  stool  hasn't  been  completed 
yet  and  this  law  would  allow  the  third  rung. 

Mr.  Chumbris.  Well,  I  am  not  so  sure  that  your  interpretation  is 
correct  but  you  are  entitled  to  your  interpretation.  But  we  have 
watched  that  very,  very  closely  and,  as  a  matter  of  fact,  if  you  recall 
during  the  course  of  the  21  days  of  hearings  we  had  Mr.  Paddock  and 
Mr.  Lerner,  and  Mr.  Sagan.  And  at  that  time,  as  you  recall,  we  ques- 
tioned them  as  to  what  the  impact  of  this  bill  would  be  so  that  they 
would  be  able  to  place  it  in  the  record. 

We  were  well  aware  of  that,  and  as  I  say,  this  is  a  decision  Con- 
gress is  going  to  have  to  make  after  they  weigh  all  of  the  equities  in 
this  particular  matter  and  what  is  being  brought  up  in  these  2  or  3  days 
of  hearings. 

I  have  only  one  thing  additional,  Mr.  Chairman,  and  that  is  that 
over  and  over  again  during  the  course  of  the  hearings,  witnesses  say 
why  do  newspapers  have  to  be  any  different  than  other  industry  ? 

I  think  they  lose  sight  of  the  fact  that  Congress  did  just  that  thing 
when  it  took  the  banks  and  placed  them  in  a  different  category,  and 
Senator  Dirksen  placed  in  the  record  his  memorandum,  but  let  me 
read  it  because  it  only  takes  a  few  minutes. 

On  page  2  he  says : 

In  the  Bank  Merger  Act  of  1966,  Congress  recognized  a  public  interest  in 
broadening  the  failing  company  doctrine  as  applied  to  banks.  There  the  Con- 
gress stated  that  a  bank  might  merge  with  a  competitor,  in  order  to  prevent  a 
probable  failure. 
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And  if  you  will  note,  that  is  one  of  the  amendments  that  Senator 
Dirksen  is  suggesting. 

In  interpreting  this  act  Mr.  Justice  White  in  the  United  States  v.  Third  Na- 
tional Bank  of  Nashville,  390,  U.S.  171-187,  stated,  Congress  was  also  concerned 
about  banks  in  danger  of  collapse,  banks  not  so  deeply  in  trouble  as  to  call  forth 
the  traditional  "failing  company"  defense,  but  nonetheless,  in  danger  of  becoming 
before  long  financially  unsound  institutions. 

Congress  seems  to  have  felt  that  a  bank  failure  is  a  much  greater  community 
catastrophe  than  the  failure  of  industrial  or  retail  enterprise  and  that  a  much 
smaller  risk  of  failure  than  that  required  by  the  failing  company  doctrine  should 
be  sufficient  to  justify  the  rather  radical  preventive  step  of  an  anti-competitive 
merger. 

Now,  it  is  going  to  be  Congress  again  that  will  have  to  decide 
whether  it  wants  to  place  failing  newspapers  as  a  different  type  of 
operation  and  therefore  change  your  definition  of  what  constitutes  a 
failing  newspaper.  We  can  argue  back  and  forth  from  now  until  2 
years  from  now  and  it  is  still  going  to  have  to  be  the  Congress  that  is 
going  to  make  the  decision.  The  Members  are  going  to  make  this  dis- 
tinction as  they  did  in  the  bank  merger  case. 

Mr.  Conrad.  Mr.  Chumbris,  we  don't  know  that  much  about  the 
banking  business  and  whether  the  banks  want  a  special  exemption  from 
the  antitrust  law  is  their  business.  You  might  say  that  is  between  them 
and  Congress.  We  think  we  know  the  newspaper  business.  We  don't 
think  these  newspapers  need  a  special  exemption  and  we  don't  think 
it  is  good  for  the  newspaper  business  for  newspapers  to  have  thi<* 
exemption. 

This  is  our  argument  which  we  are  presenting  to  Congress.  Congress 
then  has  to  weigh  this.  But  we  say  we  don't  want  special  exemptions 
for  newspapers. 

Mr.  Chumbris.  Well,  that  would  be  impressive,  Mr.  Conrad,  if  non- 
newspaper  people  said  we  are  going  to  force  on  the  newspaper  people 
whether  they  like  it  or  not,  this  exemption,  but  it  is  the  newspaper 
people  themselves  who  have  a  particular  problem.  If  I  may  divert  for 
a  moment,  as  I  understand  from  the  statement  made  last  year  by  the 
president  of  the  organization,  he  says : 

I  want  the  chairman  to  understand  that  we  have  6,000  members  and  among 
our  6,000  members  there  are  some  who  are  in  favor  of  this  bill. 

So  within  your  own  organization  there  may  be  some  publishers  who 
feel  that  they  are  in  a  pool  and  they  are  beginning  to  drown  and  they 
don't  want  to  drown  and  they  need  this  bill.  It  may  not  mean  that  all 
newspaper  people  want  it  but  there  are  at  least  some  who  have  come 
here  and  told  us  this  story,  and  as  I  say,  Congress  has  to  make  that 
decision. 

Thank  you,  Mr.  Chairman. 

Senator  Hart.  Mr.  Cohen  ? 

Mr.  Cohen.  What  the  act  might  allow  the  newspaper  that  Time- 
Life  is  buying  is  to  enter  a  joint  operating  agreement,  with  Field  En- 
terprises who  also  has  newspapers  in  that  area  because  one  of  the 
papers  meets  the  definition  of  failing. 

Mr.  Hogan.  Very  easily. 

Mr.  Cohen.  So  you  have  a  possible  Time-Life  Marshall  Field  joint 
operating  agreement  in  order  to  preserve  separate  and  independent 
editorial  voices.  There  may  be  some  who  suggest  they  can  keep  publish- 
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ing  without  this  bill  in  view  of  the  other  resources  of  their  publishing 
empires. 

Then  Paddock  would  be  faced  with  a  joint  operating  agreement  of 
Time-Life  and  Marshall  Field  and  I  suspect  he  would  feel  a  good  deal 
of  power  had  been  put  against  him. 

That  is  all. 

Senator  Hart.  I  take  it  as  a  minimum  you  would  urge  that 
whatever  ancient  history  might  report  with  respect  to  the  economic 
health  or  lack  of  health  of  any  of  the  existing  combinations,  that  if 
in  fact  the  population  increases — as  you  reminded  us  in  one  case— 
or  new  management  or  whatever  that  the  existing  combinations  in 
every  case  showed  substantial  profit,  that  they  ought  not  be  given 
immunity  from  basic  antitrust  restraints. 

Mr.  Hogan.  That  is  our  point.  Where  are  the  figures  to  show  that 
they  are  sinking  in  this  pool,  that  they  are  drowning  ? 

Senator  Hart.  Well,  let  us  assume  that  the  figures  show  that  none  are 
sinking.  But  they  will  insist  that  that  is  only  because  they  have  been 
permitted  to  have  this  joint  operation.  Where  do  we  go  from  there? 

Mr.  Hogan.  It  doesn't  take  a  very  talented  bookkeeper  to  separate 
the  costs  to  show  how  much  it  would  cost  to  operate  these  two  inde- 
pendently. True,  they  are  not  going  to  make  the  great  profits  that 
they  are  making  now,  but  certainly  if  they  break  even,  then  the  real 
important  editorial  voice  that  we  are  trying  to  preserve  would  be 
preserved  and  they  would  be  living  within  the  same  standards  that 
every  other  business  has  to. 

Senator  Hart.  None  are  arguing  that  they  should  be  permitted  a 
monopoly  profit.  Their  argument,  I  take  it,  is  that  they  need  this  for 
survival.  If  there  is  a  ground  middle  between  disaster  and  monopoly 
profit,  which  they  can  reach  and  obtain,  and  yet  live  with  the  obliga- 
tions of  the  antitrust  laws,  then  that  is  the  ground  they  should  be.  re- 
quired to  occupy,  isn't  it? 

Mr.  Hogan.  Yes,  we  believe  that,  and  we  believe  that  this  would 
show  how  this  could  be  accomplished  in  those  44  situations. 

Senator  Hart.  I  realize  I  ask  witnesses  who  are  not  speaking  from 
the  point  of  view  of  those  favoring  the  bill,  but  do  you  know  of  any 
justification  for  legislation  of  this  sort  except  the  claim  that  economic 
failure  will  result  absent  the  legislation? 

Is  there  any  possible  reason  for  immunity  from  antitrust  restraints 
except,  and  this  is  always  arguable  as  Mr.  Chumbris  said,  that  we 
will  go  out  of  existence  unless  we  are  given  an  expression  of  immunity  ? 

Mr.  Conrad.  The  only  one  that  I  could  imagine  would  simply  be 
that  Congress  or  the  Government,  I  should  say,  has  allowed  them  to 
set  up  these  joint  operations,  establish  them  and  operate  under  them 
for  a  long  time,  and  therefore  there  is  some  sort  of  a  moral  obliga- 
tion to  allow  them  to  continue  to  do  what  they  set  out  to  do  many  years 
ago. 

In  other  words,  a  matter  of  acquiescence  of  the  Government. 

Senator  Hart.  Wouldn't  you  have  two  competing  principles  at  work 
there,  though?  I  am  sure  you  would  agree;  but  I  think  it  is  rather 
clear  that  there  are  acquiescences  in  order  to  permit  economic  rehabili- 
tation. But  once  rehabilitation  has  been  achieved,  which  now  has  the 
higher  claim — continued  exemption  or  return  of  competition? 
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Mr.  Chumbris.  Mr.  Chairman,  on  this  last  point,  on  this  colloquy, 
and  I  am  indebted  to  you  for  clarifying  the  fact  that  it  was  the  situa- 
tion back  at  the  time  of  the  joint  arrangement  that  they  were  sinking 
in,  not  necessarily  today,  and  you  clarified  that  point. 

The  only  point  that  I  wanted  to  raise  on  that  was  that  we  do  have 
one  situation  and  that  was  the  testimony  of  the  publisher  of  the  Chat- 
tanooga newspaper  who  appeared  in  1967,  and  he  had  just  broken  off 
his  joint  arrangement  with  the  New  York  Times  family  and  when  he 
was  asked  the  question  was  he  doing  well,  he  said,  I  would  rather  not 
make  comment  because  it  would  give  away  a  competitive  secret  that 
he  didn't  want  the  other  paper  to  know  about. 

That  would  be  an  indication  of  where  there  was  a  break,  and  we 
don't  know  what  situation  he  is  in  at  this  time,  and  I  think  when  Paul 
Rand  Dixon  appeared,  the  Chairman  of  the  Federal  Trade  Com- 
mission, I  think  the  question  came  out  at  that  time,  but  there  was  no 
definite  answer.  So  that  might  be  a  situation  where  maybe  time  will 
tell  that  when  he  broke  away  from  his  joint  arrangement,  he  was  able 
to  live  with  it  or  had  to  sink  and  maybe  has  to  go  back  into  a  joint 
arrangement  in  the  future. 

But  if  you  will  recall  what  the  witnesses  stated,  what  their  fear  was. 
It  was  that  when  they  went  into  the  joint  arrangement  they  had,  say, 
one-third  of  the  market  and  the  dominant  paper  had  two-thirds  of 
the  market,  and  the  point  was  that  if  that  joint  arrangement  is  dis- 
solved, the  fear  is  that  they  may  fall  back  into  that  position  and  the 
resolved  problem  would  start  all  over  again. 

That  is  something  that  Congress  again  will  have  to  take  a  good  hard 
look  at  if  they  are  going  to  pass  this  bill. 

Mr.  Conrad.  Once  again,  Mr.  Chairman,  they  divided  their  opera- 
tions entirely,  gave  up  their  joint  operations  entirely.  I  must  point 
out  that  they  didn't  necessarily  have  to  give  up  their  joint  operations 
entirely.  They  could  have  continued  joint  printing  and  joint  distribu- 
tion if  they  had  so  elected,  and  any  of  these  22  joint  operations  may 
do  this. 

Mr.  Chumbris.  Yes;  and  I  think  in  your  paper  and  the  previous 
paper  the  point  was  made  about  what  the  savings  would  be  if  you  had 
only  a  partial  point  in  the  joint  arrangement. 

Mr.  Conrad.  Yes. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

Senator  Hart.  Mr.  Cohen? 

Mr.  Cohen.  No  questions. 

Senator  Hart.  Gentlemen,  thank  you  very  much. 
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Prepared  by  the 

National  Newspaper  Association  in  behalf  of  its  7,000  daily  and  weekly 
newspaper  members  in  all  50  states. 


For  additional  information 

contact  NNA,  491   National  Press  Building,  Washington,  D.C.,  20004; 
Telephone  783-1653. 
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In  the  newspaper  business,  federal  antitrust  laws  raise 

issues  related  to 


Newspaper  Market  Areas 
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But  JOINTLY-  SET  ADVERTISING  RATES  AND 
JOINT  AD  SALES  do  constitute  antitrust  viola- 
tions. They  "lessen  competition." 
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JOINT  AD  SALES  lead  to  POOLING  AND  DIVI- 
SION  OF    PROFITS,   which   are  also  violations. 


They  lessen  incentive  to  compete. 
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Most  of  the  22  so- 
called  "Joint  News- 
paper Operations"  in 
the  U.S.  bring  together 
JOINT  PRINTING,  JOINT 
DISTRIBUTION,  JOINT 
ADVERTISING  RATES  AND 
SALES,  POOLING  AND 
DIVISION  OF  PROFITS, 
AND  DIVISION  OF  THEIR 
NEWSPAPER  MARKETS. 


Some  also  include  JOINT  CI  RCULATION  RATES  AND  SALES 
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Publishers  of  the  44  U.S.  newspapers  involved  in 
"Joint  Newspaper  Operations"  ask  Congress  to 
make  an  exception  from  the  antitrust  laws  for 
them,  so  that  they  can  continue  to  fix  prices  of 
advertising  and  circulation,  sell  advertising  and 
circulation  jointly,  pool  and  divide  their  profits 
and  divide  their  newspaper  market. 

They  cite  past  problems  of  the  weaker  newspapers 
in  their  22  combinations  to  prove  that  they  must 
have  this  legislative  relief  to  "preserve  these 
editorial  voices."  They  decline  to  reveal  just  how 
profitable  these  joint  newspaper  operations  have 
become  since  they  were  established. 

JOINT  PRINTING,  JOINT  DISTRIBUTION, 
JOINT  SELLING,  PRICE  FIXING  AND  PROFIT 
POOLING  all  contribute  to  this  profitability, 
which  is  widely  recognized  as  building  a  virtually 
impregnable  barrier  against  would-be  entrants  into 
the  same  newspaper  market. 
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It  is  the  contention  of  the  National  Newspaper 
Association  that  these  joint  newspaper  operations 
can  forego  some  of  the  economies  represented  in 
the  illegal  activities,  and  still  sustain  very  profitable 
newspapers.  As  a  starter.   .  . 


1  AM  NE 


NZ\& 


u 


Jqp  o  I 


cxd  m    n   m 


^ 


In*" 


(PM.    POST 

*****  -  S-T, — ^-j 

~™^/i  ^\SSL 

ss  —  ^=H=  —  =. 

mil-Hi 

^--tSS] 

|| 
'1 
'l 
i" 

v  --  —  *.-=.= 

JOINT  PRINTING  AND  JOINT  DISTRIBUTION 

alone  represent  substantial  savings,  and  are  wholly 
acceptable  under  the  antitrust  laws. 
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.  .  and  for  more  savings— "Wholesaling" 


"Wholesaling"  offers  additional  opportunity  for  preserving 
the  economies  of  joint  newspaper  operation  without  violating 
antitrust  laws. 

"Wholesaling"  contemplates  the  use  of  a  third,  jointly-owned 
corporation  (which  many  of  the  joint  newspaper  operations 
already  maintain)  to  produce  and  distribute  the  newspaper. 
The  two  publishers  each  contract  for  these  services  at  cost, 
eliminating  any  need  for  profit  pooling  or  profit  division. 

Each  of  the  publishers  has  his  own  advertising  sales 
department.  His  ad  men  sell  space  in  his  newspaper  at  rates 
he  determines. 

In  addition,  the  two  publishers  agree  to  sell  space  to  each 
other,  for  re-sale  to  their  respective  advertising  customers. 
Volume  discounts  and  savings  represented  in  eliminated 
production  steps  can  be  passed  on  and  the  prices  at  which  the 
publishers  sell  space  to  each  other  involve  no  "price  fixing". 
The  publishers  are  setting  rates  at  which  they  will  sell  to  each 
other,  not  to  third  parties. 

Each  publisher  is  then  able  to  offer  advertisers  the  option  df 
buying  space  in  his  newspaper,  or  space  in  both  newspapers. 
He  sets  the  rates  at  which  he  sells  the  combination.  He  can 
sell  the  space  he  buys  from  the  competing  newspaper  at  a 
profit,  at  his  cost,  or  even  at  a  loss  if  he  so  chooses.  Price 
fixing  has  been  eliminated. 

Since  payments  for  advertising  go  to  the  newspaper  and  not 
the  "agency  corporation",  there  are  no  pooled  profits  to  be 
divided. 

"Wholesaling",  then,  preserves  most  of  the  savings  of  the 
present  joint  operation.  An  advertisement  can  be  sold  once, 
be  composed,  proofed  and  corrected  once,  printed  in  both 
newspapers,  billed  for  and  collected  for  once.  All  of  the 
resulting  economies  can  be  reflected  in  the  price  at  which  the 
publishers  sell  space  to  each  other,  and  the  savings  can  be 
shared  with  the  advertisers. 
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What  of  the  other  antitrust  problems? 

Joint  setting  of  circulation  rates  and  joint  subscription  sales 
are  not  generally  thought  of  as  essential  to  the  success  of 
joint  newspaper  operations.  Most  selling  is  done  by 
newsboys,  and  virtually  all  newspapers  maintain  separate 
carrier  organizations  for  morning  and  evening  editions. 
Separation  of  circulation  sales,  then,  is  already  common. 

The  problem  of  "market  division"  is  solved  when  the 
competing  publishers  refrain  from  writing  into  their  joint 
operating  agreement  contractual  limitations  on  their  freedom 
to  compete. 

It  is  often  argued  that  the  Sunday  edition  in  a  joint 
newspaper  operation  must  be  jointly  published  because  if  one 
of  the  two  competitors  has  exclusive  control  of  the  Sunday 
market  he  obtains  too  much  of  an  edge  on  the  publisher 
lacking  a  Sunday  edition.  In  several  joint  newspaper 
operations  functioning  now,  only  one  publisher  has  a  Sunday 
edition.  This  would  seem  to  answer  the  claim.  But  an 
argument  is  also  advanced  that  a  jointly-published  Sunday 
edition,  in  and  of  itself,  violates  no  federal  antitrust  bars 
against  lessening  competition.  The  rationale:  With  only  one 
press  in  the  city  capable  of  producing  a  Sunday  edition, 
having  the  edition  published  jointly  does  not  in  fact  "lessen 
competition."  The  two  publishers  could  not  put  out 
competing  editions  if  they  wanted  to,  for  want  of  available 
production  capacity. 
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The  morning  newspaper  and  the  evening  newspaper  will  each 
have  its  own  editorial  department  (as  they  do  now).  Each  will 
maintain  its  own  circulation  sales  department  (as  many  do 
now).  Each  will  have  its  own  advertising  sales  department  (a 
change).  Each  publisher  will  set  the  rates  at  which  he  sells 
advertising  space  (a  change),  but  the  advertiser  will  still  be 
able  to  buy  space  in  one  or  both  newspapers.  The  "Agency 
Corporation"  jointly  owned  by  the  two  publishers  will 
produce  and  distribute  the  newspapers  at  cost  and  since 
advertising  and  circulation  income  will  flow  directly  to  each 
newspaper,  the  need  for  profit  pooling  and  profit  division 
will  have  been  eliminated  (a  change).  The  economies  of  joint 
operation  have  largely  been  preserved;  a  measure  of  economic 
newspaper  competition  has  been  re-introduced;  the  joint 
operation  violates  no  antitrust  laws;  AND  CONGRESS  DOES 
NOT  NEED  TO  MAKE  AN  EXCEPTION  TO  THE 
ANTITRUST  LAWS  FOR  NEWSPAPERS. 
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A  resolution  adopted  October  28,  1967,  by  the  Board  of 
Directors  of  the  National  Newspaper  Association  reflects  the 
attitude  of  the  vast  majority  of  the  nation's  community 
publishers  toward  special  antitrust  legislation  favoring 
newspapers: 

The  National  Newspaper  Association  opposes  any 
statutory  exemption  from  the  operation  and  effect 
of  the  antitrust  laws  of  the  -United  States  for 
newspapers  or  their  publishers. 


WHY? 


1.  Publishers  of  the  44  newspapers  which  would 
be  favored  by  this  legislation  have  open  to 
them  alternative  courses  which  would  preserve 
their  separate  editorial  voices  without  the  need 
of  legislation. 

2.  Joint  newspaper  operations,  if  given  license  to 
fix  prices,  sell  in  combination,  pool  and  divide 
profits,  erect  barriers  to  competition  which  are 
widely  recognized  as  virtually  impregnable.  In 
short,  the  legislation  would  stiffle  new  editorial 
voices  in  these  cities. 

3.  The  legislation  has  several  inherent  weaknesses. 
It  fails  to  define  the  word  "failing",  which  is 
central  to  its  workability.  It  fails  to  provide  for 
review  when  formerly  "failing"  newspapers 
have  achieved  financial  stability  and  may  no 
longer  need  special  advantage.  The  legislation 
seeks  to  cut  off  rights  of  action  by  granting 
retroactive  immunity  from  suit. 

4.  Passage  of  this  special  legislation  would 
inevitably  inhibit  the  government's 
enforcement  of  antitrust  laws  in  all  newspaper 
situations.  The  antitrust  laws  should  apply  to 
newspapers  and  should  be  vigorously  enforced 
to  insure  viable  competition. 

5.  The  nation's  newspapers  are  basically  very 
healthy  and  do  not  need  special  legislation. 
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Senator  Hart.  Our  concluding  witness  is  Mr.  John  F.  McGuire  of 
Chicago,  111. 

STATEMENT  OF  JOHN  F.  McGUIRE,  CHICAGO,  ILL. 

Mr.  McGuire.  Thank  you,  Senator.  Thank  you  for  the  opportunity 
to  appear  before  this  subcommittee  here  today  and  to  state  my  vigorous 
opposition  to  S.  1520,  The  Newspaper  Preservation  Act. 

I  am  John  F.  McGuire  and  reside  at  present  at  1604  Juneway  Ter- 
race, Chicago,  111.,  60626.  As  a  former  editorial  executive  with  the 
Knight  newspaper  at  Akron,  onetime  managing  editor  of  an  industry 
trade  journal,  Publishers  Auxiliary,  and  publisher  of  weekly  news- 
papers at  El  Paso  and  at  Glenview,  111.,  newspapers  have  been  my  first 
love  since  boyhood.  I  have  been  a  serious  student  of  newspaper  prob- 
lems and  freedom  of  the  press  for  more  than  25  years. 

Nevertheless,  it  is  as  a  private  citizen,  a  newspaper  reader,  and  a 
voter  that  I  appeal  to  you  today. 

I  am  here  at  my  own  expense.  I  have  neither  been  paid  nor  promised 
any  form  of  compensation,  per  diem  or  even  one  of  those  new  "whole 
life  and  beyond"  annuity  incomes  which  have  gained  a  bit  or  notoriety 
here  of  late.  But  I  should  admit  to  a  vested  interest,  and  that  vested 
interest  consists  of  this.  I  am  a  free  man  today.  I  would  like  to  stay 
that  way.  I  believe  that  the  ramifications  which  might  grow  out  of  the 
passage  of  a  bill  such  as  S.  1520  could  threaten  my  status  as  a  free 
man,  and  I  will  proceed  to  try  to  point  out  why. 

Throughout  the  period  of  advocacy  of  this  bill,  the  newspapers 
have  sought  to  hide  behind  the  folds  of  the  flag  and  disguise  their 
motives  for  demanding  passage  of  S.  1520.  That  is  the  eight  to  10  men 
who  have  most  vigorously  pursued  its  passage.  In  their  attempt  to 
so  hide  behind  the  flag  they  have  become  ludicrous,  for  it  is  obvious 
that  their  principal  aim  is  to  continue  to  benefit  by  the  profits  they 
enjoy  through  the  violations  cited  in  the  Supreme  Court  decision, 
those  of  price-fixing,  profit-pooling,  and  market-allocation. 

No  amount  of  obfuscation  by  clever  lawyers,  self-serving  state- 
ments by  hypocritical  special  pleaders,  nor  misappropriation  of  the 
respect  that  is  due  our  flag  can  dim  the  great  promise  this  bit  of  cloth 
represents.  For  this  flag,  gentlemen,  is  the  symbol  of  a  great  land, 
great  people,  a  great  Nation — and  the  wonderful,  impractical  dream 
that  made  them  great. 

Senator  Brooke  of  Massachusetts,  whom  members  of  the  committee 
may  recall  struggled  manfully  recently  to  place  some  decent  limits 
on  the  extension  of  the  definition  of  a  "failing  newspaper"  for  the 
purposes  of  this  bill,  bumped  head-on  recently  into  this  impractical 
dream — in  one  of  the  few  places  it  may  be  yet  found,  in  the  minds 
and  hearts  of  some  of  our  youth.  At  a  recent  routine  commence- 
ment address  by  the  Senator  a  bright  young  coed  from  Illinois  told  him 
she  and  her  friends  are  tired  of  being  told  politics  is  "the  art  of  the 
possible"  but  are  interested  in  hearing  from  leaders  willing  to  attempt 
the  "seemingly  impossible." 

Democracy  and  a  representative  government  by  and  for  the  people 
providing  "liberty  and  justice  for  all"  were  just  such  a  "seemingly 
impossible"  goal  when  this  Nation  was  founded.  In  the  total  sense 
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and  in  the  purest  form  they  remain  and  probably  always  will  remain 
just  beyond  the  reach  of  any  human  society.  But  in  the  striving 
during  nearly  200  years  we  have  come  a  long  way,  despite  the  many 
manmade  flaws  and  the  distance  yet  to  be  traveled. 

Important  through  the  past,  but  even  more  vital  to  progress  and 
the  growth  of  freedom  in  the  future,  is  a  truly  free  and  competitive 
press. 

From  a  more  experienced  and  mature  hand  come  these  words  under- 
scoring importance  of  a  free  press  and  sounding  a  warning : 

For  almost  two  centuries  this  Nation  has  enjoyed  the  benefits  of  a  free  press. 

We  have  come  to  take  this  blessing  so  much  for  granted  that  we  have  lost 
proper  appreciation  of  it  and  proper  perspective  with  regard  to  it.  We  tend 
to  forget  the  true  role  of  the  press  in  the  develoment  and  maintenance  of  a 
free  society. 

Without  an  informed  people,  democracy  cannot  function  soundly ;  and  a  free 
press  is  indispensable  to  an  informed  people. 

An  attitude  of  mind  which  regards  our  free  press  as  a  Godgiven,  irrevocable 
natural  right  inclines  toward  disregard  of  the  influences  at  work  to  corrupt 
and  destroy  this  priceless  possession.  .  .  . 

A  free  press  can  be  lost.  Let  us  know  and  understand  what  happened  in 
nations  which  have  suffered  this  loss.  Let  us  understand  how  and  why  it 
happened.  And  let  us  resolve  that  it  shall  not  happen  here. 

These  words  penned  in  1962  by  the  respected  Senator  James  O. 
Eastland,  then  and  now  chairman  of  the  Committee  on  the  Judiciary, 
are  equally  applicable  today. 

They  formed  a  portion  of  an  introduction  he  wrote  to  a  study  of 
Communist  infiltration  of  the  press  in  various  lands  prepared  by  the 
Internal  Security  Subcommittee. 

The  warning  it  offers  is  timely  today,  though  the  report  deals  with 
techniques  of  suppression  employed  in  some  13  countries  in  detailed 
and  authoritative  manner  it  could  not  anticipate  the  threat  posed 
against  freedom  of  the  press  in  America  today. 

Nowhere  in  its  pages  may  be  found  a  parallel  for  the  direct  frontal 
assault  on  freedom  of  the  press,  presently  being  mounted — not  by  any 
Government  agency,  nor  by  any  subversive  group,  foreign  or  domes- 
tic— but  by  a  small  group  of  powerful  publishers,  their  "front  organi- 
zation," the  American  Newspaper  Publishers  Association,  and  a  hand- 
ful of  their  "errand  boys"  in  Government.  The  wraps  came  off  the 
bludgeons  upon  the  announcement  of  the  Supreme  Court  decision  on 
the  Tucson  case  March  10.  They  are  making  no  attempt  to  conceal 
their  muscle. 

William  S.  Schmick,  Jr.,  newly  elected  president  at  ANPA — he 
heads  the  Baltimore  Sun  papers,  and  is  looking  covetously  toward  a 
joint  operation  with  Hearst,  I  presume — issued  a  call  to  battle  for  an 
all-out  press  attack  on  all  regulatory  agencies  of  the  "headless  fourth 
branch  of  the  Government,"  particularly  singling  out  the  antitrust 
enforcement  bodies,  as  usurping  the  lawmaking  function  of  the  Con- 
gress as  the  legislative  branch.  A  point  I  would  like  to  make  at  this 
juncture  is  that  the  law  these  bodies  were  enforcing  was  drafted  by 
the  Congress,  a  book  that  thick  with  some  hundreds  of  laws  and  amend- 
ments drawn  by  the  Congress  is  what  these  people  work  by.  His  state- 
ment is  contained  in  Editor  and  Publisher,  April  26,  page  9. 

He  was  saying,  in  effect,  "that  law  'n  order  stuff  makes  great  cam- 
paign oratory  and  subject  matter  for  news  and  editorial  columns  of 
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newspapers — but  let's  have  none  of  that  nonsense  dripping  into  the 
business  offices  of  our  newpaper." 

They  want  a  "press  pass,"  gentlemen,  retroactive  and  everlasting, 
through  all  "police  lines"  set  up  to  protect  the  public  interest  and  the 
rights  of  both  readers  and  their  publisher  competitors  under  the  first 
amendment  and  the  antitrust  laws.  They  are  demanding  passage  of  S. 
1520  now. 

Senator  Dirksen  earlier  this  week  commenting  on  the  Senate  ap- 
proval of  his  friend  Chief  Justice-designate  Warren  E.  Burger,  re- 
marked "he  knows  full  well  that  the  judicial  power,  when  lodged  in 
the  hands  of  an  arrogant  judiciary,  can  be  a  strong  force  for  evil." 

He  said  nothing  of  what  the  effect  might  be  of  a  supine  legislative 
branch  unduly  submissive  to  the  will  of  an  arrogant  monopolistic 
group  within  the  press.  He  could  hardly  be  expected  to,  for  what  politi- 
cian is  bucking  for  a  chapter  in  a  sequel  to  "Profiles  in  Courage"  as  one 
more  statesman  who  was  morally  right  but  politically  wrong? 

But  it  should  be  remembered  when  dealing  with  newspapers  that 
deadlines  are  important.  A  deadline  has  been  set  by  the  publishers. 

It  is  July  4 — anniversary  of  the  birth  of  freedom  in  this  country. 
It  is  also  the  expiration  date  of  the  90  days  allowed  Tucson  to  divest. 

It  is  possible  this  may  be  the  last  year  that  date  brings  any  cause  for 
celebration,  particularly  of  freedom  of  the  press  by  plain  people. 

It  is  virtually  a  certainty  if  none  among  you,  or  among  the  other 
Members  of  the  Senate  and  Members  of  the  House,  can  dredge  up  the 
great  resources  of  courage  and  skill  that  will  be  required  to  lead  a  fight 
against  this  insidious  bill  and  odious  amendments  to  it  and  defeat  them. 

Gentlemen,  I  O  Us  of  Senators  and  Congressmen  who  stood  for 
election  in  1968  have  been  called.  The  price  already  has  been  stated 
for  any  expected  support  for  1970  or  1972  in  the  territory  of  any  of  the 
joint  operating  newspapers  or  of  any  who  are  awaiting  the  green  light 
to  join  them  in  the  profitable  use  of  price  fixing,  profit  pooling,  and 
market  allocation.  They  demand  passage  of  the  "Newspaper  Preserva- 
tion Act"  by  July  4,  the  date  on  which  90  days  granted  runs  out. 

S.  1520,  contrary  to  being  the  more  sjDecifically  limited  version  of 
S.  1312  designed  to  quiet  critics  of  the  bill  and  which  died  in  com- 
mittee last  session,  is  far  broader  actually  in  the  immunities  it  grants. 
It  extends  to  future  joint  operations  the  same  benefits  virtually  free 
of  the  burden  of  proof  of  any  need. 

Taking  the  bill  section  by  section  as  a  newsman  and  not  a  lawyer, 
I  am  tempted  to  substitute  for  the  word  "preservation"  the  word  "em- 
balming" as  more  accurately  descriptive  of  what  happens  to  a  second 
paper  which  moves  under  the  "protective"  shadow  of  its  stronger  com- 
petitor. It  is  preserved  in  a  sense,  though  still  in  a  moribund  state.  This 
would  fix  up  section  1  to  my  satisfaction. 

Section  2  is  an  improvement  on  the  previous  bill  in  the  narrow  sense 
that  it  drops  the  hollow  pretext  of  "separate  voices"  in  its  declaration 
of  policy,  though  the  phrase  persists  in  ANPA  newsstories  promoting 
Senator  Inouye's  bill. 

Gentlemen,  as  for  the  separate  voices,  I  would  like  to  call  attention — 
and  when  I  secure  it  I  will  forward  it  to  the  committee  staff — a  state- 
ment which  appeared  in  the  personnel  section  of  Editor  and  Publisher 
within  the  last  6  weeks.  They  quoted  Mr.  Cowles,  publisher  of  the 
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Minneapolis  papers,  and  the  occasion  was  the  naming  of  separate  edi- 
tors for  each  of  his  papers,  morning  and  evening  papers.  In  his  at- 
tempt to  emphasize  the  importance  of  the  assignments  to  which  these 
men  had  been  elevated,  he  said : 

I  cannot  overemphasize  the  importance  of  these  new  positions  because  the  func- 
tions these  men  will  undertake  are  those  which  were  normally  reserved  by  my 
father  to  himself  and  by  me  to  myself. 

In  other  words,  what  the  separate  voices  are  is  Charley  McCarthy 
on  this  knee,  Mortimer  Snurd  on  this  knee.  If  you  are  a  Democrat  and 
this  is  the  Democratic  paper,  Charley,  the  bright  lad  with  the  quick 
quip  and  the  attractive  debonair  manner  is  the  one  to  use.  You  give 
him  all  the  good  lines  and  let  Mortimer  Snurd  blow  them.  So  these  are 
"separate  voices"  under  single  ownership,  ventriloquist  dummies. 

From  the  view  of  the  monopoly  bent  publisher  this  section  couldn't 
easily  be  improved  upon  as  now  written.  It  doesn't  take  a  corporate 
lawyer  to  appreciate  that  the  good,  all-purpose  word  "arrangement"  is 
infinitely  better  than  the  narrow,  specific,  and  confining  word  "agree- 
ment"— incidentally,  that  is  what  resulted  in  a  per  se  violation  judg- 
ment by  the  court,  the  existence  of  the  written  agreement,  not  an  ar- 
rangement, used  in  the  old  bill  to  describe  a  joint  operation  that  we 
will  here  designate  the  two  holding  company  newspaper  operation  to 
avoid  endless  repetition  of  terms. 

It  took  nearly  2  years  but  with  that  word  "arrangement"  we  finally 
have  it — a  bill  that  says  right  out  that,  among  the  boys,  anything  goes, 
fellas,  anything.  If  it  passes  into  law,  God  forbid,  the  public  will  never 
know  what  hit  it. 

In  section  3  I  don't  profess  to  understand  all  the  legalese  of  para- 
graph (1)  but  gather  it  means  that  "if  there  is  anything  else  we 
haven't  thought  of  that  might  get  in  the  way  of  a  couple  of  papers 
making  a  dishonest  dollar,  this  bill  takes  care  of  that,  too." 

Paragraph  (2)  safeguards  the  pure,  unspecific  status  of  the  "ar- 
rangement" and  tips  off  participants  to  "put  nothing  in  writing"  that 
someone  from  the  Justice  Department  can  latch  on  to  and  come  back 
years  later  and  make  you  a  lot  of  trouble. 

Paragraphs  (3)  and  (5)  of  section  3  must  be  considered  together 
for  what  (3)  nails' down  as  to  ownership  (5)  with  the  phrase  "regard- 
less of  ownership  or  affiliations"  pries  loose  and  hands  over  to  the 
giants  of  our  flourishing  communications  cartel  a  carte  blanche  license 
to  move  in  with  satellite  operations  to  sell  papers  at  a  per  copy  price 
far  below  cost  to  the  reader  and  advertising  below  cost  to  the  ad- 
vertiser and  thus  force  mergers  or  joint  operations  upon  any  suburban 
or  small  town  weekly  or  daily  newspaper  which  they  feel  stands  in 
the  way  of  their  empire-building  ambitions. 

Paragraphs  (5)  is  interesting  for  another  reason — the  fact  it  has 
received  the  attention  of  Senator  Dirksen,  who  offers  an  amendment 
adding  "or  (ii)  is  in  danger  of  probable  failure." 

The  effect  of  this  amending  phrase  is  to  broaden  an  already  too 
broad  definition  of  "a  failing  newspaper"  and  offer  a  latitude  as  great 
as  that  old  moneylender's  phrase  legal  in  Illinois  yet,  I  believe,  "if 
he  shall  feel  himself  insecure"  to  avail  himself  of  the  bill's  exemption. 

Paragraph  (6)  of  section  3  appears  standard,  though  it  leaves  the 
door  open  to  alien  ownership  and  control  of  newspapers,  a  question 
which  would  require  its  own  legislation  to  resolve. 
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I  don't  believe  that  Lord  Thompson  is  too  bad  an  operator.  He  has 
one  theory  I  subscribe  to.  He  says  no  newspaper  should  attempt  to 
exist  on  a  combination  of  revenues  that  includes  less  than  50  percent 
of  its  earnings  derived  from  circulation.  This  in  itself  might  provide 
the  answer  to  these  people  who  feel  that  they  can  save  themselves  by 
no  means  other  than  S.  1520. 

Section  4  covering  the  antitrust  exemption  in  two  subparagraphs  as 
introduced  by  Senator  Inouye,  three  subparagraphs  as  amended  by 
Senator  Dirksen's  proposed  amendments,  is  a  morass  of  pitfalls  for 
the  unwary. 

One  again  the  word  "arrangement" — put  nothing  in  writing, 
boys — here  substitutes  for  the  more  specific  "agreement"  in  the  Inouye 
version,  and  in  Senator  Dirksen's  version  the  word  "agreement"  re- 
appears. 

Curiously,  in  the  same  section  3(a)  of  both  versions  of  S.  1520  and 
in  all  versions  of  S.  1312  offered  last  session  is  a  "sleeper"  clause.  You 
may  be  sure,  however,  the  man  who  inserted  it  was  not  sleeping.  Very 
wide-awake  over  there. 

The  clause  accomplishes  very  well  its  anticompetitive  purpose  while 
innocently  appearing  only  to  reserve  benefits  of  the  exemption  to  those 
actually  in  need  of  it. 

That  phrasing,  "if  *  *  *  at  the  time  the  arrangement  (agreement) 
was  entered  into  *  *  *  not  more  than  one  of  the  newspaper  publications 
involved  in  the  performance  of  such  arrangement  was  other  than  a 
failing  newspaper,"  is  as  sneaky  as  he  could  make  it. 

It  freezes  out  by  law  any  third  newspaper  which  might  wish  to 
avail  itself  of  the  economies  of  joint  printing  and  distribution  oper- 
ations, either  at  the  time  of  formation  of  such  joint  functions  or  at 
any  time  subsequent.  This  is  a  barrier  to  entry  in  the  markets  that 
cannot  be  surmounted  if  the  bill  is  passed.  For  until  such  third  paper 
could  be  reduced  to  a  failing  condition  he  couldn't  take  advantage  of 
provisions  of  S.  1520.  By  that  time  the  pair  of  papers  playing 
"twosies"  would  comprise  the  necessary  "more  than  one  other  than  a 
failing  newspaper,"  for  they  would  no  longer  be  failing,  and  No.  3 
never  could  deal  himself  into  the  game.  They've  thought  of  just  about 
everything. 

He  would  be  forced  to  go  out  and  secure  his  own  physical  plant 
and  facilities  in  order  to  offer  any  competition  in  the  market  if  he 
found  there  was  a  market  for  a  third  paper. 

It  remained  to  Senator  Dirksen  to  swing  wide  the  door  to  wedded 
bliss  for  still  separate  newspapers  in  a  new  section  4(b)  and  to  pro- 
vide the  means  for  this  administration  to  reap  its  reward  for  de- 
livering valued  legislation  on  which  concerned  parties  were  unable 
to  deliver  during  the  last  administration. 

It  is  not  necessary  to  go  beyond  the  first  sentence  of  this  paragraph 
to  get  the  message.  It  reads : 

(b)  It  shall  be  unlawful  for  any  person  to  propose,  enter  into,  perform,  or 
enforce  a  joint  operating  arrangement,  not  already  in  effect,  except  with  the 
prior  written  consent  of  the  Attorney  General  of  the  United  States. 

Gentlemen,  if  that  is  not  the  rule  of  men  instead  of  the  rule  of  law, 
I  don't  know  what  the  term  means. 

If  what  was  learned  in  3,400-plus  pages  of  testimony  on  S.  1312 
offers  no  hint,  a  review  of  prices  paid  by  competitors  for  merged 
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papers  in  important  markets  and  papers  pregnant  with  joint  opera- 
tion potential  such  as  Cleveland's  Plain  Dealer — the  price  there  I 
think  was  $47  million — the  man  from  Newhouse  is  still  here — during 
the  last  5  years  that  this  legislation  has  been  planned  by  the  cartel, 
should  show  beyond  a  doubt  these  "notes  from  teacher"  will  be  the 
most  valued  paper  to  be  found  in  or  out  of  the  marketplace,  on  Wall 
Street,  or  any  other  street,  no  matter  what  the  banks  do  to  interest 
rates. 

How  much  for  one  of  these  plain  tickets  for  the  city  with  streets 
paved  with  gold  ?  The  spread  between  "Bid"  and  "Asked"  might  be 
considerable.  Would  $5  million  be  too  much  to  ask  in  Cleveland  for 
a  clearance,  or  $10  million  too  much  for  Chicago?  It  depends. 

If  Murray  Chotiner  handled  negotiations,  a  function  of  national 
committee  personnel  are  seldom  criticized  for,  it  is  possible  he  would 
shave  those  figures  in  exchange  for  gold-plated  assurance  of  allout 
support  for  the  party's  national  and  local  tickets  in  1970  and  1972. 
For  any  substantial  discount,  however,  he  would  probably  exact  un- 
conditional support  of  his  party's  nominee  in,  suitably  enough,  1976, 
the  bicentennial  of  our  birth  of  freedom. 

These  implications  may  have  been  overlooked  by  the  good  Senator 
in  drafting  the  amendment.  I  suspect  they  were.  But  if  this  bill  and 
the  Dirksen  amendments  are  approved  by  this  committee  and  should 
then  pass  both  Houses,  neither  Murray  nor  his  coworkers  will  be 
much  worried  over  where  to  lineup  editorial  support  and  ample  fi- 
nancing for  the  Congressional  races  in  certain  localities  next  year, 
nor  for  the  big  one  in  1972. 

I  hope  my  remarks  and  references  to  politics  surrounding  this  situ- 
ation, that  through  them  I  have  not  placed  myself  in  contempt  of  the 
Senate  because  I  believe  it  is  impossible  and  wholly  unrealistic  to 
attempt  to  completely  divorce  political  considerations  from  legal  is- 
sues in  weighing  legislation  affecting  newspapers. 

That  calls  to  mind  a  list  I  have  here  which  was  prepared  by  the  gen- 
tleman who  preceded  me.  It  is  a  list  by  NNA  which,  if  they  have  not 
offered  it,  I  should  like  to  offer  for  the  record,  showing  State  by  State 
the  members  of  both  houses  who  are  sponsors  of  this  bill,  the  cities 
in  which  they  are  elected,  the  joint  operations  and  whether  or  not 
there  is  a  joint  operation,  and  by  whom — which  chain  of  the  major 
chains  those  operations  are  owned  by. 

I  do  not  castigate  the  men  that  appear  on  this  list.  I  don't  feel 
that  very  many  of  them,  of  those  included,  are  happy  with  the  situa- 
tion in  which  they  find  themselves.  Newspapers  are  in  a  position  to 
wield  considerable  influence  and  offer  considerations  which  do  not  in- 
volve the  exchange  of  money,  but  they  are  things  of  value. 

A  thing  that  each  man  must  resolve  for  himself  is  whether  his  re- 
turn to  this  body  or  to  the  other  House  of  Congress  is  all  that  im- 
portant or  whether — there  is  one  committee  member  who  is  absent 
nere  today  that  aspires  to  an  even  higher  office,  but  I  wonder  if  one 
man's  occupation  of  any  office  is  as  important  as  preserving  the  system. 
I  can't  buy  that  it  is. 

When  I  came  here  a  year  ago  last  March  to  oppose  S.  1312  and  to 
offer  alternative  solutions,  I  was  told  that  I  was  too  naive  and  my 
suggestions  too  idealistic — not  by  the  committee  but  by  some  of  the 
people  with  whom  I  had  contact  here. 
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If,  gentlemen,  you  sanction  this  measure,  I  warn  you,  you  will  be 
unwittingly  punishing  readers  of  newspapers  as  well  as  the  publish- 
ers of  those  newspapers,  for  the  newspaper  readers'  right  to  select  the 
newspapers  they  read  will  be  preempted,  and  you  will  have  bestowed 
public  utility  status  on  all  newspapers,  not  just  joint  operators  but  all 
newspapers,  as  a  legal  monopoly.  And  as  a  legal  monopoly  I  believe 
by  law  they  are  required  to  be  regulated.  This  in  itself  is  unconsti- 
tutional under  the  first  amendment. 

This  also  would  call,  in  fairness  to  other  public  utilities,  for  a  re- 
quirement of  a  statutory  limitation  on  the  profits  of  those  newspapers 
such  as  imposed  on  public  utilities,  the  American  Telephone  &  Tele- 
graph, for  instance,  which  was  struggling  to  get  its  profits  above  8 
percent  here  recently,  as  compared  to  the  figures  these  publishers  are 
making  that  were  quoted  here  today,  these  sponsors  aren't  going  to 
be  very  happy  with  this  bill,  either,  if  they  get  it  along  with  profit 
limitations. 

This  experience  would  have  achieved  my  partial  conversion  to  cyni- 
cism, gentlemen,  but  as  long  as  people  have  the  courage  and  continue 
to  try,  I  don't  think  we  need  to  give  up  on  the  system. 

I  thank  you. 

Senator  Hart.  Thanks  very  much,  Mr.  McGuire.  The  record  does 
contain  your  several  recommendations  and  suggestions. 

Mr.  McGuire.  Senator,  if  I  may,  I  would  like  to  offer  an  article  in 
the  Chicago  Journalism  Review,  if  it  fits  the  committee's  program  for 
entering  in  the  record.  It  discusses  the  possible  impact  of  S.  1520  on 
Chicago. 

The  attorneys  who  came  to  Chicago  to  dispel  opposition  laid  it  on 
the  line  to  Mr.  Paddock  who  was  mentioned  here  and  to  Lou  Lerner,  and 
who  else  I  don't  know,  that  were  this  bill  not  to  be  passed,  Chicagoans 
face  the  loss  of  two  of  their  newspapers.  There  is  a  tape  of  this  con- 
versation which  probably  was  taken  illegally,  so  I  doubt  if  it  will  be 
introduced  any  time  in  evidence,  but  the  conversation  did  take  place 
and  the  reason  for  this  was  given,  that  with  Time  moving  in,  these 
papers  were  going  to  concentrate  on  going  out  where  the  money  was 
in  the  suburbs,  and  cause  still  more  worries  for  these  people  who  were 
here  last  year  protesting  that  they  were  being  beaten  down  by  the 
metropolitans  who  were  moving  in  with  satellite  papers. 

Senator  Hart.  Well,  we  will  receive  that,  and  additionally  we  will 
receive  for  the  record  the  tabulation  to  which  you  made  reference. 

(The  material  referred  to  may  be  found  in  the  committee  files.) 

Senator  Hart.  Mr.  Chumbris? 

Mr.  Chumbris.  Mr.  Chairman — On  page  8,  Mr.  McGuire,  you  place 
an  interpretation  on  that  section  different  than  what  I  think  the  spon- 
sors intended.  In  other  words,  the  sponsors,  the  way  I  read  it,  it  was 
that  there  couldn't  be  more  than  one  healthy  newspaper  in  a  joint 
arrangement. 

In  other  words,  if  you  allow  two  healthy  newspapers  and  they  use 
the  failing  newspaper,  then  that  would  be  an  objection;  wouldn't  it? 

Mr.  McGuire.  No. 

Mr.  Chumbris.  Let's  say  that  you  have  a  failing  newspaper  "X"  and 
A  is  a  healthy  newspaper,  and  B  is  a  healthy  newspaper.  A  and  B 
could  say,  Well,  we  would  like  to  merge  but  we  can't  merge  under  the 
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existing  law.  So  let's  find  a  failing  newspaper  to  go  along  with  us.  If 
the  bill  was  written  as  you  interpret  it,  then  A  and  B  could  look  for  a 
failing  newspaper  and  then  form  a  merger  of  two  healthy  newspapers 
and  a  failing  newspaper. 

Mr.  McGuire.  That  is  right.  It  does  preclude  that  abuse.  That  is 
right. 

Mr.  Chumbris.  That  was  the  intention  of  the  authors. 

Mr.  McGuire.  I  agree  with  that.  But  it  does  also  preclude  a  man 
who  comes  along  and  wants  entry  into  this  market  and  has  sufficient 
capital  to  go  it  on  a  toe-to-toe  equal  basis  with  the  same  common  print- 
ing facilities  as  these  two  that  are  in  a  joint  operation,  but  to  say,  "Oh, 
no,  you  can't  come  in  here,  we  haven't  got  any  room  for  you  to  work,"  so 
he  must  go  get  his  own  equipment  and  he  has  to  be  one  of  these  fel- 
lows like  the  ones  who  took  shelter  under  this — he  has  to  slug  it  out 
with  his  own  plant,  and  so  on. 

This  might  be  a  little  bit  easier  today  with  improved  techniques  but 
not  greatly  so.  He  is  up  against  a  combination  and  they  are  utilizing 
their  equipment  two  shifts  a  day  for  two  products.  He  would  have  his 
available  and  in  use  only  half  the  time. 

This  goes  contrary  to  what,  for  instance,  magazine  publishers  do.  I 
know  plants  that  print  as  many  as  30  and  40  different  magazines  of 
national  importance  in  their  fields,  and  they  don't  have  any  special 
arrangements  at  all.  They  buy  the  service  and  they  pay  for  it. 

I  would  say  if  this  section  were  to  include  a  provision,  and  this  again 
draws  it  up  tighter  than  the  court  did,  if  they  are  going  to  have  joint 
operating  facilities,  mechanical  facilities,  those  facilities  should  be 
available  on  the  same  basis  to  a  third  party. 

Mr.  Chumbris.  Well,  the  only — — 

Mr.  McGuire.  In  the  unlikely  event  one  came  along.  I  am  not  saying 
in  very  many  places  he  is  likely  to  come  along. 

Mr."  Chumbris.  What  worried  me  about  your  statement  is  that  you 
ended  with  "They  thought  about  just  everything,"  and  I  was  just  won- 
dering if  you  were  leaving  the  inference  there  that  they  were  trying 
to  squeeze  out  one  healthy  paper.  The  other  healthy  paper  just  would 
find  a  failing  newspaper  but  preclude  the  second  healthy  paper  from 
getting  into  it.  I  think  what — your  situation  could  still  be  used. 

Mr.  McGuire.  If  you  had  three  papers ■ 

Mr.  Chumbris.  You  could  still  have  your  situation.  Let  us  take  New 
York  City.  You  would  have  the  Xew  York  Post  as  a  healthy  news- 
paper and  the  failing  morning  paper  in  Xew  York  in  a  joint  arrange- 
ment. 

Mr.  McGuire.  The  Herald-Tribune,  World-Telegram,  and  the  Jour- 
nal American. 

Mr.  Chumbris.  In  the  morning  you  had  several  healthy  newspapers 
in  New  York  and  one  of  them  was  financially  unhealthy.  Under  this 
bill  the  New  York  Times,  for  example,  could  get  together  with  the  fail- 
ing newspaper  in  the  afternoon  and  they  could  have  their  own  joint 
arrangement,  and  also  the  New  York  Daily  News  which  is  a  morning 
paper,  could  have  a  joint  arrangement  with  the  second  afternoon  paper 
that  failed  in  New  York.  You  could  even  have  a  third  one.  You  could 
have  the  New  York  Post  in  a  joint  arrangement  with  the  failing 
Herald-Tribune. 
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Mr.  McGuire.  In  San  Francisco  I  think  yon  have  a  parallel  to  just 
what  you  are  speaking  of.  They  wouldn't  operate  that  way  trying  to 
go  in  all  together  at  once.  They  pick  up  the  one  failing  one  and  get  him 
out  of  the  way  and  then  go  together,  and  then  you  have  a  little  Exam- 
iner-Chronicle deal. 

I  am  glad  you  mentioned  the  Xew  York  situation.  In  New  York  the 
reason  given  for  the  three  papers  asking  to  go  in  a  joint  operation  with 
the  Herald  Tribune  remaining  in  the  morning  and  one  paper  in  the 
evening  was  that  they  were  losing  x  number  of  dollars,  but  I  recall 
the  conversation  I  had  with  Chairman  Celler  of  the  House  committee 
on  this  thing.  AVe  were  talking  about  it.  The  number  of  readers  who 
were  abandoned  by  these  newspapers  was  something  like  900,000  daily, 
1,250,000  Sunday.  And  just  in  conversation  we  said,  What  would  have 
happened  if  they  charged  another  5  cents  for  those  papers,  another  5 
cents  from  those  readers  who  were  abandoned  would  equal  the  total 
losses  they  claimed  for  those  newspapers  that  forced  them  to  go  out  of 
business. 

It  would  seem  that  the  remedy  is  not  legislation  but  to  pay  attention 
to  the  laws  that  are  on  the  books,  and  as  the  head  of  the  FTC,  the 
gentleman  you  quoted  before ■ 

Mr.  Chitmbris.  Rand  Dixon. 

Mr.  McGuire.  Rand  Dixon  made  the  statement  here  I  thought  was 
the  key  word  of  all  the  hearings,  and  he  said  the  newspaper  was 
first  of  all  an  item  of  sale.  Newspapers  have  been  sold  below  cost  for 
the  purpose  of  driving  out  competition  for  30  to  40  years.  The  firm 
which  is  now  in  trouble  in  seven  of  its  operations  made  a  specialty  of 
going  in  with  penny  papers.  E.  W.  Scripps'  outfit  went  in  with  penny 
papers  and  forced  many  a  paper  to  the  wall  by  selling  their  paper 
below  their  actual  cost  to  the  reader,  so  they  gained  in  circulation, 
siphoned  off  the  advertising,  the  other  guy  dried  up  on  the  vine,  and 
now  you  have  monopoly  papers  in  lots  of  these  areas. 

This  was  not  something  that  was  dreamed  up  by  men  that  are  oper- 
ating these  businesses  today.  It  happened  long  ago,  but  I  think  the 
remedy  is  coming  and  in  a  conversation  recently  with  Bob  Brown,  who 
virtually  sits  in  the  lap  of  ANPA  as  far  as  being  informed  goes,  we 
were  discussing  this  very  point  and  he  said,  I  felt  from  the  conversa- 
tions we  had,  that  within  2  years  we  will  see  the  daily  price  of  news- 
papers rise  to  25  cents  and  virtually  every  Sunday  paper  go  to  50, 
and  on  that  basis  nobody  will  need  any  joint  operation.  There  will  be 
lots  of  new  papers  because  you  can  operate  without  any  advertising 
with  25  cents  a  copy,  if  you  had  any  kind  of  circulation,  and  make  a  nice 
profit. 

Mr.  Chumbris.  I  think  Senator  Dirksen  will  still  stand  on  his 
explanation  of  the  two  amendments  he  suggested,  especially  the  one 
on  the  definition  of  failing  newspapers.  He  uses  the  Failing  Bank  Act 
to  back  up  his  position.  You  heard  me  read  it  to  the  previous  witness 
a  moment  ago. 

I  notice  here  on  page  5  you  refer  to  the  fact  that  none  of  the  Con- 
gressmen or  Senators  want  to  become  profiles  of  courage,  but  they 
would  rather  be  politically  right  than  morally  wrong,  if  it  just  reverts 
to  what  you  stated.  You  well  know  that  Senator  Dirksen,  when  he 
supported  President  Kennedy  and  President  Johnson  on  two  major 
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issues  for  the  benefit  of  the  country,  withstood  the  wrath  of  his  people 
back  home  and  some  of  his  colleagues  in  the  Senate. 

Mr.  McGuire.  I  think  that  requires 

Mr.  Chumbris.  That  is  just  an  instance  of  just  one  man.  We  have 
540  Congressmen  and  Senators  in  the  United  States. 

Mr.  McGuire.  Right. 

Mr.  Chumbris.  And  frankly,  Mr.  McGuire,  I  can't  buy  your  com- 
ments in  the  first  paragraph,  and  in  the  third  paragraph  of  your  state- 
ment about  I  O  IPs.  I  am  only  a  staff  man,  and  I  am  not  in  the  position 
of  a  man  who  is  in  a  political  arena,  but  I  just  can't  buy  statements 
like  yours  above  noted  because  each  man  knows  what  his  beliefs  are. 
He  comes  to  Washington  on  his  platform.  The  people  know  how  he 
votes  when  he  gets  here.  And  they  have  a  right  when  he  goes  back,  if 
he  is  a  Congressman  in  2  years,  or  a  Senator  in  6  years,  they  have  a 
right  to  say  heave  ho  or  go  back,  and  anybody  who  meets  the  definition 
that  you  placed  on  page  5  doesn't  hang  around  this  place  very  long. 

Mr.  McGuire.  I  beg  to  differ.  I  would  say  that  we  have  Senators — 
let's  take  the  Senator's  case. 

Senator  Hart.  Let  me  interrupt,  because  I  think  this  does  not  bear 
even  indirectly  on  the  language  of  the  bill.  And  the  same  plane  that 
brought  me  in,  I  hope,  is  going  to  wait  to  get  me  back. 

Let  me  just  make  this  comment.  I  happen  to  oppose  the  bill,  but  I 
am  very  hesitant,  and  I  hope — I  would  like  to  think  I  never  succumb 
to  the  temptation — I  hope  only  rarely  do  I  succumb  to  the  temptation 
of  stating  my  opinion  of  another  man's  motives,  because  the  hard  truth 
is  that  we  are  never  very  sure  of  our  own  motives. 

Now,  in  politics  we  are  very  free  to  put  ourselves  in  the  other  fellow's 
mind.  That  is  part  of  the  game,  but  it  is  not  one  of  the  more  wholesome 
aspects  of  the  game,  and  while  I  think  the  bill  is  wrong  and  shall 
oppose  it,  as  I  have,  I  am  quite  willing  to  acknowledge  that  other  men, 
at  least  as  well  motivated,  may  reach  an  opposite  conclusion  wholly 
apart,  from  voting  considerations. 

We  will  recess,  to  resume  Friday,  June  20,  in  this  room.  Thank  you 
very  much. 

(Thereupon,  at  2:50  p.m.,  the  hearing  was  recessed,  to  reconvene  on 
Friday,  June  20,  1969,  in  the  same  room.) 
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FRIDAY,   JUNE   20,    1969 

U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly 

of  the  Committee  on  the  Judiciary, 

Washington,  D.O. 
The  subcommittee  met,  pursuant  to  recess,  at  10:10  a.m.,  in  room 
1318,  New  Senate  Office  Building,  Senator  Philip  A.  Hart   (chair- 
man) presiding-. 

Present :  Senators  Hart  and  Dirksen. 

Also  present :  S.  Jerry  Cohen,  staff  director  and  chief  counsel;  Jack 
Blum,  assistant  counsel ;  Peter  N.  Chumbris,  chief  counsel  for  the  mi- 
nority; James  Schultz,  assistant  minority  counsel;  Gladys  E.  Mon- 
tier,  clerk ;  and  Patricia  Bario,  editorial  director. 

Senator  Dirksen   (presiding).  We  will  hear  from  Mr.  John  J. 
Pilch,  president  of  the  International  Typographical  Union,  Colorado 
Springs,  Colo. 
Mr.  Pilch. 

STATEMENT  OF  JOHN  J.  PILCH,  PRESIDENT,  INTERNATIONAL 
TYPOGRAPHICAL  UNION,  COLORADO  SPRINGS,  COLO.,  ACCOM- 
PANIED BY  GERHARD  P.  VAN  ARKEL 

Mr.  Pilch.  Good  morning.  On  my  right  is  Gerhard  P.  Van  Arkel, 
of  the  firm  of  Van  Arkel  &  Kaiser,  Washington,  D.C.,  general  counsel 
for  the  International  Typographical  Union. 

There  are  a  number  of  fallacies  relating  to  the  Newspaper  Pres- 
ervation Act  that  distort  the  real  issues  at  stake :  Whether  or  not  a 
certain,  privileged,  upper-crust  segment  of  the  business  world  will 
be  accorded  immunities  not  generally  granted  to  the  entire  business 
community.  These  immunities  sought  by  newspapers  are  the  now- 
illegal  practices  of  fixing  prices,  controlling  markets,  and  splitting 
profits.  Everything  else  you  hear  about  the  Newspaper  Preservation 
Act  is  subterfuge. 

Price  fixing,  as  defined  by  the  U.S.  Supreme  Court  and  as  practiced 
by  the  Tucson  newspaper  monopoly  and  a  number  of  other  combina- 
tions, is  collusion  between  two  newspapers  in  the  setting  of  advertising 
and  circulation  rates;  market  control  was  defined  as  the  foreclosure 
of  competing  publishing  operations  through  personnel  control:  and 
profit  splitting  was  defined  as  the  pooling  of  all  profits  and  dividing 
them  according  to  an  agreed  upon,  fixed  ratio.  The  Supreme  Court 
forbade  these  three  practices  as  violations  of  antitrust  laws. 
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Now  the  fallacies :  In  order  to  make  the  Newspaper  Preservation 
Act  palatable  to  Congress,  reasons  had  to  be  found  that  would  obscure 
or  overwhelm  the  illegalities.  So  a  few  powerful  publishers  decided 
that  "preservation  of  competing  editorial  voices"  had  a  convinc- 
ing ring;  they  are  trying  to  sell  the  Congress  on  the  idea  that  by  main- 
taining separate  editorial  and  news  gathering  facilities,  freedom  of 
the  press  will  be  enshrined,  even  if  commercial  competition  is  dis- 
carded. Many  financially  insecure  "voices"'  would  be  preserved,  they 
claim,  thus  retaining  assorted  editorial  discussions  and  viewpoints. 

The  error  in  this  theme  is  its  equation  of  numbers  with  controversy. 
With  certain  limited  exceptions,  there  is  little  or  no  disputation  in  the 
editorial  positions  of  major  dailies  today.  Most  publishers,  who  are 
big  businessmen  first  and  then  purveyors  of  journalism,  view  the  is- 
sues of  today  through  a  single,  often  narrow  and  highly  colored 
pair  of  spectacles.  The  mere  quantitative  existence  of  newspapers  does 
not  necessarily  spell  contention  or  editorial  competition.  As  a  matter 
of  fact,  they're  all  on  the  same  team. 

The  very  expression  "competitive  editorial  voices''  is  intentionally 
and  grossly  misleading.  It  implies  sparkling,  lively  debate  on  most 
issues.  It  implies  that  one  paper  of  a  combination  will  be  conservative, 
the  other  liberal.  One  Democratic,  the  other  Republican.  Such  a  setup. 
unfortunately  just  doesn't  happen.  Even  the  most  rabid  sponsor  of 
the  Newspaper  Preservation  Act  will  admit  that  the  bill  provides  only 
the  opportunity  for  challenging  editorial  postures;  it  guarantees 
nothing.  And,  in  practice,  it  will  bring  little  beyond  dull  gray  con- 
formity within  the  combination. 

Another  fallacy  relating  to  the  Newspaper  Preservation  Act  is  joint 
production  facilities.  This  is  a  strawman  set  up  by  the  measure's 
sponsors.  It  is  used  for  target  practice.  Truthfully,  joint  production 
and  distribution  facilities  are  not  an  issue.  It  is  not  against  the  law 
for  two  newspapers,  or  10  newspapers,  to  share  printing  facilities  and 
costs.  It  never  was  against  the  law,  and  likely  never  will  be.  Where  and 
how  a  paper  is  printed  is  no  one's  business  but  that  of  the  paper's  man- 
agement— subject,  of  course,  to  existing  union  contracts. 

The  Supreme  Court  decision  in  the  Tucson  case  did  not  touch  upon 
the  practice  of  sharing  mechanical  operations.  The  Newspaper  Preser- 
vation Act,  designed  to  circumvent  that  decision,  when  stripped  of  all 
excess  verbiage,  simply  would  permit  newspapers  to  fix  prices,  pool 
profits  and  control  markets — practices  termed  illegal  by  the  Supreme 
Court.  It  cannot  be  stated  too  often  that  the  plain  objective  of  the 
Newspaper  Preservation  Act  is  to  make  such  illegalities  legal.  All  else 
is  extraneous. 

Another  fallacy  worth  discussing  is  the  monopoly  publishers'  cry, 
"We've  been  operating  this  way  for  ?>()  years — why  are  we  being  picked 
on  now  ?" 

Price-fixing  and  other  predatory  practices  were  against  the  law 
30  years  ago,  as  they  are  today.  There  is  little  doubt  that  when  various 
papers  combined  to  fix  prices,  and  so  forth,  the  question  of  legality 
was  carefully  weighed.  The  potentiality  of  profits  through  price-fixing, 
and  so  forth,  evidently  out-weighed  the  chances  (and  the  penalties) 
of  getting  caught.  To  say  that  a  law  doesn't  apply  because  it  hasn't 
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been  enforced  is  begging  the  question.  Try  telling  a  traffic  cop  that 
you  drove  50  miles  an  hour  through  a  school  zone  every  morning  for 
30  years,  so  therefore  he  can't  give  you  a  ticket. 

The  Sherman  and  Clayton  Antitrust  and  Antimonopoly  acts  were 
passed  in  the  early  years  of  this  century.  They  were  passed  in  response 
to  a  demonstrated  need  to  curb  the  excesses  of  the  infamous  "robber 
barons"  who  had  created  cartels  in  transportation,  commodities,  min- 
erals, timber,  and  other  basics.  They  were  passed  to  insure  commer- 
cial, industrial,  and  marketplace  competition  so  essential  to  a  thriving 
free  economy.  Were  the  Newspaper  Preservation  Act  to  become  law, 
thus  circumventing  the  antitrust  laws  for  a  single  industry,  it  would 
signal  the  end  of  the  practical  application  of  antitrust  laws  to  all 
commercial  enterprises,  industries,  and  business  interests.  The  Nation 
would  return  to  the  lawless  industrial  jungle  of  the  McKinley  era. 
Seventy  }-ears  of  national  progress  would  be  wiped  out  in  a  single 
swipe. 

I  appreciate  the  opportunity  to  testify  again  in  opposition  to  the 
Newspaper  Preservation  Act.  This  is  our  third  appearance  before  a 
congressional  committee  in  opposition  to  this  bad  legislation. 

First,  let  me  make  my  position  crystal  clear :  the  117-year-old  Inter- 
national Typographical  Union,  which  I  serve  as  president,  has  no 
selfish  concern  in  this  legislation.  Although  joint  production  facilities 
have  cost  our  members  some  jobs,  we  see  nothing  illegal  in  such  joint 
production  facilities. 

Rather,  I  am  presenting  the  views  of  the  membership  of  the  Inter- 
national Typographical  Union  as  good  citizens.  We  need  a  strong, 
vigorous,  and  competitive  newspaper  industry  for  the  good  of  our 
union  and  for  the  good  of  our  Nation. 

Let's  get  to  the  real  nitty-gritty,  an  expression  used  quite  frequently 
in  present-day  Washington.  Let's  look  at  the  gut  issues  of  the  News- 
paper Preservation  Act.  Let's  look  at  Senate  bill  1520. 

There  are  91  numbered  lines  in  S.  1520.  But  there  are  only  three  of 
the  91  that  have  any  meaning — line  20  on  page  2  after  the  word 
"distribution" ;  lines  21  and  22.  Those  three  lines  are  the  gut  issue  of 
this  bill;  delete  those  lines  and  the  entire  bill  becomes  meaningless. 
Legalizing  price  fixing  and  profit  splitting  is  the  singular  aim  of  the 
Newspaper  Preservation  Act — the  other  88  lines  are  meaningless. 

Another  facet  of  this  measure  that  would  be  funny  were  it  not  so 
serious  is  the  "failing  newspaper"  approach.  S.  1520  is  not  designed 
to  save  present,  or  future  "failing"  newspapers,  despite  all  the  tears 
shed  in  the  hearing  rooms  regarding  them.  The  bill  is  designed,  pushed 
and  sponsored  simply  to  legalize  already  existing  combinations  of 
newspapers  that  have  long  since  passed  beyond  the  category  of  com- 
mercial failures.  It  is  so  worded  as  to  preserve  the  status  quo  of  highly 
profitable  newspaper  combinations.  That  is  what  the  bill  is  all  about 
and  that  is  why  the  ITU,  as  good  citizens,  voices  its  opposition. 

Members  of  the  International  Typographical  Union,  besides  their 
interest,  as  good  citizens,  in  trying  to  defeat  the  Newspaper  Preserva- 
tion Act,  have  an  even  more  direct  and  personal  interest  which  affects 
their  present  and  future  economic  welfare. 

The  reckless  abandon  and  greedy  manner  with  which  the  Tucson 
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newspapers  imposed  their  predatory  business  practices  on  the  com- 
munity is  also  reflected  in  their  labor-management  relations. 

On  November  28, 1966, 141  members  of  Tucson  Typographical  Union 
No.  465  employed  by  the  Tucson  newspapers  were  forced  to  strike. 
Working  without  a  wage  increase  for  more  than  4  years,  the  Tucson 
printers  were  met  with  a  series  of  harassments  that  inexorably  led 
to  the  strike  in  fulfillment  of  the  obvious  designs  of  management. 
Included  were  the  firing  of  the  union's  president  and  chapel  chairman. 

The  issues  in  the  strike  did  not  come  from  immediate  disagreement 
over  wage  proposals  as  most  labor  problems  do.  The  strike  situation 
developed  over  a  period  of  several  years  because  of  management's 
desire  to  rid  itself  of  unions.  The  jobs  of  the  union  workers  by  pre- 
arrangement  were  immediately  filled  by  notorious  professional  scabs 
recruited  from  all  over  the  country.  They  are  still  there  and  the  strike 
continues. 

If  the  Newspaper  Preservation  Act  is  enacted  and  the  destructive 
labor  policy  of  the  Tucson  newspapers  becomes  the  pattern  for  other 
newspapers  publishing  under  joint  operating  arrangements,  little 
imagination  is  required  to  foresee  what  would  happen  to  the  proud 
old  International  Typographical  Union. 

S.  1520  was  introduced  in  its  original  form  in  1967  by  former  Sena- 
tor Carl  Hayden  of  Arizona.  It  was  proposed  as  special  interest  legis- 
lation in  behalf  of  the  Tucson  newspapers  which  were  at  that  time 
under  fire  from  the  Antitrust  Division  of  the  Justice  Department. 

Since  that  time  the  Tucson  newspapers  have  lost  on  every  count 
in  the  Federal  district  court  and  the  U.S.  Supreme  Court.  The  news- 
papers stand  indicted  before  the  courts  and  the  public  because  of  their 
predatory  business  practices. 

Some  of  the  most  damning  testimony  against  the  bill  came  at  the 
hearings  before  the  Senate  Antitrust  Subcommittee  on  June  12  and 
13,  1969.  I  especially  recommend  that  the  members  of  the  subcommit- 
tee who  did  not  attend  the  meetings  on  those  days  make  a  thorough 
study  of  the  testimony  of  Mayor  Jim  Corbett  of  Tucson. 

Mayor  Corbett  said  of  Publisher  William  Small  of  the  Tucson 
newspapers : 

"The  editorial  monopoly  of  William  Small  is  not  the  only  facet  of  his  power. 
An  even  more  frightening  aspect  is  his  ability  to  control  and  manage  the  news.  .  .  . 
The  Newspaper  Preservation  Act  is  based  upon  the  belief  that  it  is  better  to  pre- 
serve a  failing  newspaper  as  a  second  editorial  voice,  even  at  the  cost  of  permit- 
ting the  exercise  of  monopoly  power,  than  it  is  to  leave  a  community  with  only 
one  daily  newspaper.  Our  experience  proves  that  the  contrary  is  true.  .  .  .  For- 
tunately for  Tucson,  the  public  is  aware  that  the  Star  and  Citizen  are  really 
William  Small,  Jr.,  wearing  two  hats.  .  .  .  The  Tucson  public  has  not  been  fooled." 

This  from  the  leader  of  a  community  in  which  this  vicious  legislation 
was  spawned.  He  should  know  whereof  he  speaks,  and  the  citizens  are 
fully  aware  that  they  are  being  shortchanged  by  the  Small  monopoly. 

So  much  for  S.  1520,  one  of  the  most  ill-conceived  legislative  meas- 
ures ever  to  find  its  wav  into  the  congressional  hoppers.  Conceived  in 
greed,  it  should  die  in  ip;nominious  death. 

Senator  Dirksex.  Thank  you,  Mr.  Pilch. 

Mr.  Pilch.  Thank  you,  Senator  Dirksen. 

Senator  Dirksex.  Our  next  witness  is  Mr.  Sheldon  Cohen,  attorney - 
at-law. 
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STATEMENT  OF  SHELDON  I.  COHEN,  ATTORNEY  AT  LAW 

Mr.  Cohen.  My  name  is  Sheldon  I.  Cohen,  attomey-at-law  in 
Washington,  D.C.  I  represent  Mr.  A.  Louis  Cohn,  no  relation  to  me,  of 
Tucson,  Ariz.,  who  testified  last  Friday  against  this  bill.  Mr.  Cohn 
presently  has  a  treble  damage  action  filed  against  the  two  Tucson 
newspapers,  which  is  now  pending  in  the  Federal  District  Court  of 
Arizona. 

I  appreciate  this  opportunity  to  appear  today  and  make  a  statement 
on  behalf  of  Mr.  Cohn.  I  was  not  scheduled  as  a  witness. 

On  this  past  Wednesday,  Senator  Brooke  introduced  an  amend- 
ment to  the  bill  which  would  eliminate  all  private  treble  damage  ac- 
tions that  are  presently  filed,  and  this  would  directly  affect  Mr.  Cohn, 
obviously.  The  bill  came  to  my  attention  yesterday.  I  haven't  had  a 
chance  to  study  it  thoroughly  but  there  are  certain  aspects  of  it  which 
to  me  are  obvious  and  I  would  like  to  bring  them  to  the  attention  of 
this  subcommittee. 

Aside  from  several  suits  which  I  am  informed  have  been  filed  in 
San  Francisco,  Mr.  Cohn  is  a  plaint  ill'  in  the  only  private  treble  damage 
action  filed  against  a  newspaper  whose  conduct  has  been  declared 
illegal,  and  as  such  we  believe  that  Senator  Brooke's  amendment  is 
directed  toward  this  one  suit  and  one  suit  only.  Since  it  is  directed 
to  the  only  suit  now  pending  in  the  United  States  against  a  newspaper 
whose  conduct  has  been  declared  illegal,  we  believe  that  the  amendment 
if  enacted  would  be  unconstitutional  for  the  following  reasons: 

We  believe  it  would  be  a  legislative  destruction  of  a  vested  cause  of 
action  resulting  in  a  deprivation  of  property  without  due  process  of 
law,  as  that  term  is  understood  in  the  fifth  amendment  of  the  Con- 
stitution. 

We  believe  further  that  it  would  be  a  congressional  interference 
with  the  judicial  function  by  reopening  a  final  decree  of  a  coiirt  by 
further  legislation  thus  violating  the  general  principles  of  separa- 
tion of  powers  of  the  three  branches  of  the  Government. 

We  further  believe  that  this  would  be  retroactive  legislation  tra- 
ditionally deplored  by  our  courts  and  in  itself  violative  of  due  process 
of  law. 

Finally,  we  believe  that  this  bill,  since  it  is  directed  at  only  one  suit 
filed  in  this  country,  would  constitute  special  legislation  in  the  nature 
of  a  bill  of  attainder  which  would  confiscate  a  property  right  of  my 
client,  since  section  5  is  directed  toward  him  alone. 

Since  Senator  Brooke's  amendment  was  made  public  only  yesterday, 
I  have  not  had  adequate  opportunity  to  study  and  respond  thoroughly. 
I  do  have  legal  authority  to  support  the  reasons  that  I  believe  this 
amendment  to  be  unconstitutional  and  would  be  happy  to  supply 
them  for  this  committee. 

I  might  add,  Senator,  that  the  testimony  throughout  these  hearings 
has  been  that  something  is  necessary  to  save  two  separate  editorial 
voices,  and  if  this  Senate,  in  its  judgment,  decides  that  is  necessary, 
the  tools  to  do  that  have  been  presented.  We  believe  that  it  is  not 
necessary7.  Nevertheless,  if  something  is  necessary  to  save  two  editorial 
voices,  it  is  not  necessary  to  extinguish  cause  of  action  now  in  existence 
and  suits  that  have  now  been  filed.  That  will  not  do  anything  to 
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save  two  separate  editorial  voices.  It  will  merely  relieve  people  who 
have  been  convicted  of  violating  the  law  of  being  responsible  to  those 
whom  they  have  injured.  The  elimination  of  these  suits  would  neither 
help  nor  hinder  separate  editorial  voices  in  any  city. 

I  would  like  to  have  the  opportunity  to  present  additional  testimony 
when  I  have  had  a  chance  to  study  this  bill  thoroughly.  But  I  do 
thank  the  committee  for  o-ivin^  me  these  few  moments  this  morning:. 

Senator  Dirksen.  If  you  will  supply  that  additional  testimony, 
without  delay,  we  will  leave  the  record  open  for  it, 

Mr.  Cohen.  Thank  you. 

Senator  Dirksen.  But  it  should  be  done  immediately,  because  there 
is  a  disposition  of  the  subcommittee  to  act  on  this,  one  way  or  the 
other,  by  the  26th,  and  get  it  into  the  hands  of  the  full  committee. 

Mr.  Cohen.  I  shall  do  my  best  to  supply  that.  Thank  you. 

Senator  Dirksen.  Is  Thomas  Harris  here.  Mr.  Harris,  will  you  come 
forward  and  identify  yourself. 

STATEMENT  OF  THOMAS  E.  HARRIS,  ASSOCIATE  GENERAL 

COUNSEL,  AFL-CIO 

Mr.  Harris.  Mr.  Chairman,  my  name  is  Thomas  E.  Harris.  I  am 
associate  general  counsel  of  the  American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations,  and  I  appear  here  on  its  behalf. 

S.  1520  is  a  successor  proposal  to  S.  1312  in  the  90th  Congress.  The 
1967  AFL-CIO  Convention  adopted  a  resolution  in  opposition  to 
S.  1312.  That  resolution  is  attached  as  an  appendix  hereto. 

The  AFL-CIO  is  likewise  opposed  to  the  enactment  of  S.  1520. 

The  purpose  of  S.  1520  is  to  give  newspapers  a  partial  exemption 
from  the  antitrust  laws.  More  specifically  the  bill  would  modify  in 
several  respects,  as  applied  to  newspapers,  the  construction  recently 
ffiven  the  antitrust  laws  bv  the  Supreme  Court  in  Citizen  PubJishine/ 
Co.  v.  United  States,  37  Law  Week  4208. 

To  begin  with,  this  ''failing  company  doctrine"'  may.  in  general,  bo 
invoked  only  where  the  combining  competitor  is  the  sole  available 
purchaser.  In  Citizen  Publishing  Co.,  the  Supreme  Court  stated  it 
this  way: 

The  failing  company  doctrine  plainly  cannot  be  applied  in  a  merger  or  in  any 
other  case  unless  it  is  established  that  the  company  that  acquires  it  or  brings 
it  under  dominion  is  the  only  available  purchaser.  For  if  another  person  or 
group  could  be  interested,  a  unit  in  the  competitive  system  would  be  preserved 
and  not  lost  to  monopoly  power. 

S.  1520,  however,  contains  no  requirement  that  an  allegedly  failing 
newspaper  must  seek  a  purchaser  other  than  a  competitor. 
Next,  S.  1520  loosens  the  prevailing  definition  of  '•'failing."' 
Under  present  law,  in  order  to  be  "failing"'  an  enterprise  must  not 
only  be  losing  money  but  must  be  facing  imminent  disappearance.  The 
bill  substitutes  the  test  that  the  newspaper  "appears  unlikely  to  remain 
or  become  a  financially  sound  publication."'  The  word  "remain'"  sug- 
gests that  even  a  publication  which  is  making  money  may  meet  the 
test  if  it  "appears"  that  it  may  lose  money  hereafter.  Again,  it  is  not 
clear  what  is  meant  by  "financially  sound."  It  might  mean  operating  in 
the  black  or,  as  the  term  is  sometimes  used  in  financial  circles,  it  could 
mean  producing  a  rate  of  return  needed  to  attract  or  hold  capital. 
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Moreover,  S.  1520  provides  that  whether  a  newspaper  is  "failing" 
is  to  be  determined  "regardless  of  ownership  or  affiliation." 

As  far  back  as  the  1930's  newspaper  owners  began  to  acquire  radio 
stations  as  a  protection  against  the  competition  of  that  new  medium, 
and  more  recently  many  publishers  have  moved  into  the  television 
field.  Both  the  Washington  Post  and  the  Washington  Star,  for  exam- 
ple, have  radio  and  TV  affiliates.  Is  there  any  reason  why  a  newspaper 
which  is  jointly  owned  with  a  profitable  television  operation  should 
be  given  a  special  exemption  from  the  antitrust  laws  on  the  ground 
that,  viewed  alone,  the  paper  is  inadequately  profitable?  We  see  none. 
We  likewise  see  no  warrant  for  any  special  antitrust  exemption  for  the 
weaker  units  in  u  profitable  newspaper  chain. 

If  a  newspaper  does  meet  the  bill's  test  of  a  "failing  newspaper," 
then  it  is  permitted  by  the  bill  to  enter  into  price  fixing,  market  con- 
trol and  profit-pooling  arrangements  with  a  competing  paper.  That 
is  the  reason  for  the  bill :  pooling  of  printing  and  distribution  facilities 
seems  to  be  permissible  now,  with  no  change  in  law. 

It  is  desirable  for  communities  to  have  competing  newspapers,  for 
at  least  two  different  reasons.  In  the  first  place,  competing  newspapers 
provide  a  diversity  of  news  and  viewpoint.  Secondly,  newspapers  have 
great  commercial  importance  as  an  advertising  vehicle,  and  competi- 
tion between  papers  both  gives  advertisers  a  choice  and  provides  them 
a  safeguard  against  exorbitant  rates.  Also,  some  papers  consider  that 
they  are  free  to  reject  ads  in  their  unfettered  discretion. 

Presumably  the  supposed  justification  for  S.  1520  is  to  preserve 
diversity  of  news  services  and  viewpoint ;  for  S.  1520  does  nothing  to 
safeguard  advertisers  from  commercial  monopoly.  As  far  as  advertisers 
are  concerned,  price  fixing  and  profit  pooling  are  as  fatal  to  compe- 
tition as  outright  merger.  Indeed  advertisers  were  probably  worse  off 
under  the  arrangement  in  Tucson,  Ariz.,  which  was  before  the  court 
in  Citizen  Publishing  Co.,  than  they  would  have  been  if  the  weaker 
newspaper  had  gone  out  of  existence  entirely  in  1040.  If  it  had,  in  a 
community  growing  as  rapidly  as  Tucson,  a  new  evening  paper  un- 
doubtedly would  have  been  established.  On  the  other  hand,  with  the 
combine  running  both  a  morning  and  an  evening  paper,  there  was 
little  likelihood  that  new  competition  would  enter  the  field. 

We  attach  a  high  value  to  diversity  of  news  coverage  and  ideologi- 
cal viewpoint,  and  it  is  conceivable  that  papers  which  fix  prices,  divide 
the  market,  and  pool  profits  may  nevertheless  vary  in  their  news  con- 
tent and  editorial  approach.  However,  there  is  no  guarantee  of  that, 
and  the.  lubricant  of  profit  pooling  is  likely  to  mute  ideological  clash. 
Moreover,  as  already  stated,  a  combine  of  the  Tucson  type  is  virtually 
certain  to  preclude  the  establishment  of  a  newspaper  which  provide 
real  diversity,  as  well  as  commercial  competition.  All  in  all,  it  seems 
to  us  that  S.  1520  is  likely  to  work  against  rather  than  in  favor  of 
diversity. 

Also,  from  the  standpoint  of  preserving  diversity  there  is  no  reason 
whatever  for  setting  aside  the  existing  requirement  of  the  failing 
company  doctrine  that  a  purchaser  outside  the  market,  that  is,  one 
who  is  not  a  competitor,  must  be  sought,  and  that  only  in  the  absence 
of  such  a  purchaser  may  even  a  genuinely  failing  paper  be  sold  to, 
or  enter  into  commercial  combination  with,  a  competitor.  That  rule 
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serves  the  end  of  promoting  diversity,  but  S.  1520  would  set  this  rule 
aside. 

Some  20  years  ago  Congress  enacted  special  legislation  giving  two 
industries  partial  exemption  from  the  normal  antitrust  prohibitions 
against  price  fixing,  viz,  rail  carriers  and  insurance.  Whatever  may 
be  thought  as  to  the  wisdom  of  those  exemptions,  they  had  at  least 
the  justification  that  the  exempted  industries  were  subject  to  regu- 
lation, in  the  one  case  by  the  ICC  and  in  the  other  by  State  regulatory 
agencies.  No  such  justification  exists  for  authorizing  competing 
neAvspapers  to  fix  prices,  divide  the  market,  and  pool  profits :  and  we 
do  not  believe  that  the  supposed  justification  of  preserving  diversity 
withstands  analysis. 

We  think  this  is  more  a  newspaper  enrichment  bill  than  a  newspaper 
preservation  bill. 

We  are  opposed  to  it. 

I  thank  the  committee  for  this  opportunity  to  be  heard. 

Senator  Dirksen.  We  thank  you,  sir. 

Senator  Hart  (presiding).  Thank  you  very  much,  Mr.  Harris.  I 
want  to  apologize  to  you  for  coming  in  late.  I  had  not  read  your  state- 
ment, I  apologize  to  Mr.  Pilch  for  having  missed  his  testimony.  I 
have  read  his  testimony.  There  was  an  airplane  problem  and  I  thank 
the  very  distinguished  Senator  from  Illinois,  Senator  Dirksen,  for 
undertaking  the  additional  stop  on  his  schedule. 

Now,  we  welcome  the  assistant  attorney  general  in  charge  of  the 
antitrust  division,  Mr.  Richard  W.  McLaren,  a  constituent  of  Senator 
Dirksen. 

STATEMENT  OF  RICHARD  W.  McLAREN,  ASSISTANT  ATTORNEY 
GENERAL,  ANTITRUST  DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  McLaren.  Mr.  Chairman  and  members  of  the  subcommittee, 
I  am  very  happy  to  appear  before  the  subcommittee  this  morning  to 
state  the  views  of  the  Department  of  Justice  on  S.  1520,  the  so-called 
Newspaper  Preservation  Act. 

With  me  this  morning  is  Mr.  Charles  Mahaffie,  the  head  of  our 
general  litigation  section  at  the  Antitrust  Division,  and  a  man  who 
had  a  very  active  part  in  the  Tucson  newspaper  case. 

I  have  submitted  a  prepared  statement  which,  I  believe,  has  been 
distributed,  and  if  I  may,  I  will  summarize  it  and  then  I  will  be  happy 
to  answer  any  questions. 

Senator  Hart.  Well,  you  are  very  kind.  The  statement,  as  state- 
ments go,  is  very  short,  You  can  feel  no  hesitancy  in  going  through  it. 

Mr.  McLaren.  The  purpose  of  S.  1520  is  to  give  antitrust  immunity 
to  competing  newspaper  publishers  who  jointly  produce  and  dis- 
tribute their  papers,  including  the  joint  fixing  of  subscription  and 
advertising  rates  and  pooling  of  profits.  The  exemption  would  apply 
where  one  of  the  firms  is  a  failing  newspaper,  which  is  defined  as  one 
which  "regardless  of  its  ownership  or  affiliation,  appears  unlikely  to 
remain  or  become  a  financially  sound  publication." 

The  Department  of  Justice  is  very  much  opposed  to  this  bill.  It  is 
our  view  that  existing  law  does  not  prohibit  a  financially  troubled 
newspaper  from  engaging  with  a  competitor  in  a  number  of  joint 
activities  which  are  reasonably  necessary  to  its  survival. 
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We  do  not  think  that  a  newspaper  or  any  other  unregulated  busi- 
ness enterprise  should  be  saved  from  failure  at  the  expense  of  price- 
fixing  or  profit-pooling  arrangements.  Such  arrangements  are  per  se 
violations  of  the  Sherman  Act;  that  is,  they  are  illegal  in  and  of 
themselves.  They  are  conclusively  presumed  to  be  unreasonable. 

It  is  our  view  that  if  a  business  concern,  including  a  newspaper, 
can  only  be  saved  by  eliminating  all  meaningful  competition  between 
it  and  its  competitors,  it  would  be  better  to  let  it  disappear,  and  thus, 
make  room  for  entry  by  a  more  robust  competitor. 

We  seriously  question  also  the  necessity  for  such  extreme  measures 
as  price  fixing  and  profit  pooling  to  permit  a  financially  troubled 
newspaper  to  survive. 

We  know  of  no  evidence  that  beneficial  joint  activities  short  of  such 
per  se  violations  would  be  insufficient  to  permit  survival.  We  believe 
that  there  is  evidence  to  the  contrary. 

In  the  Tucson  newspaper  case,  Citizen  Publishing  Company  v. 
United  States,  decided  by  the  Supreme  Court  last  March,  the  Court 
outlawed  the  price-fixing,  profit-pooling,  and  market-allocation  as- 
pects of  the  arrangement  between  the  Tucson  Star  and  Citizen  but  it 
found  nothing  illegal  in  the  balance  of  the  joint  operation. 

Moreover,  under  the  district  court's  judgment,  the  defendants  are 
required  only  to  delete  from  the  joint  agreement  the  provisions  for 
price-fixing,  profit-pooling,  and  market  allocation,  and  they  have 
until  July  3  to  submit  a  plan  to  carry  out  the  judgment. 

Incidently,  we  have  an  appointment  next  week  with  counsel  for 
the  papers  and  they  are  to  present  to  us  a  plan  which  they  propose 
to  offer  to  the  court  for  discussion. 

In  that  connection,  it  seems  to  us  that  the  committee  might  very 
well  postpone  consideration  of  S.  1520  until  it  has  the  opportunity  to 
see  what  happens  in  the  Tucson  case.  We  ourselves  plan  no  action 
against  other  joint  publishing  agreements  until  some  time  after' the 
conclusion  of  this  relief  proceeding. 

Now,  of  course,  the  submission  of  a  plan  of  modification  on  July  3 
will  not  mean  that  the  matter  will  be  settled  as  of  that  date.  We  recog- 
nize that  it  will  take  time,  even  after  the  plan  is  approved,  to  put  it 
into  effect,  and  it  is  possible  that  it  may  be  another  year  before  a  modi- 
fied joint  operation  goes  into  effect  in  Tucson.  We  are  very  confident 
that  the  Tucson  court  will  be  able  to  design  a  practical  plan  which 
will  eliminate  per  se  antitrust  violations  and  still  permit  substantial 
economies  of  joint  operation.  Such  a  plan  might  then  serve  as  a  model 
for  modification  of  similar  operating  agreements  in  other  cities. 

We  cannot  forecast  precisely  what  the  district  court  in  Tucson 
will  permit  along  the  line  of  joint  activities,  but  I  would  like  to  out- 
line the  kinds  of  joint  action  which  we  believe  would  be  permissible 
where  one  or  both  competing  newspapers  in  a  community  are  in  fi- 
nancial distress. 

First,  the  Supreme  Court  decision  does  not  prohibit  joint  composi- 
tion and  printing  and  joint  distribution  of  competing  newspapers. 
And  it  leaves  the  door  open  for  other  kinds  of  joint  action.  For  ex- 
ample, cost  savings  can  probably  be  effected  in  the  business  depart- 
ments of  competing  newspapers  through  common  recordkeeping  and 
billing  and  perhaps  through  a  sharing  of  personnel.  We  also  believe 


296 

that  a  cost -justified  combination  advertising  rate  could  be  used  by  com- 
peting newpapers,  provided  that  each  was  solely  responsible  for  set- 
ting its  own  rate. 

Finally,  since  joint  printing  necessarily  means  that  only  one  Sunday 
paper  can  be  produced,  full  joint  publication  of  a  Sunday  paper 
might  also  be  feasible  and  permissible. 

The  legality  of  these  and  other  forms  of  joint  activity  short  of 
agreements  illegal  per  se  would  be  judged  under  the  rule  of  reason 
and  on  a  case-by-case  basis.  Where  it  should  appear  that  such  activi- 
ties are  reasonably  necessary  to  the  preservation  of  independent  news- 
papers in  a  particular  market,  they  would,  in  our  opinion,  be  legal. 
We  think  that  this  kind  of  joint  action  would  provide  enough  econo- 
mies to  preserve  competing  newsapers  in  most  situations  of  economic 
distress.  Certainly  joint  activities  of  the  kind  I  have  described  are 
preferable  to  the  price-fixing  and  profit-pooling  agreements  which 
would  be  sanctioned  by  S.  1520. 

But  if  the  broad  antitrust  immunity  of  S.  1520  should  be  enacted 
into  law,  these  less  anticompetitive  alternatives  are  unlikely  to  be 
used,  for  imaginative  innovation  of  cost-cutting  joint  activties  will 
hardly  seem  attractive  so  long  as  the  easier  route  of  eliminating  all 
competition  remains  open. 

We  recognize  the  great  public  interest  in  preserving  independent 
editorial  voices.  But,  as  any  business  enterprise,  newspapers  must  be 
subject  to  the  judgment  of  the  marketplace  depending  for  survival 
upon  efficiency  and  ability  to  satisfy  their  readers. 

S.  1520  would  allow  an  inefficient  newspaper,  which  is  unresponsive 
to  the  needs  of  its  community — and  therefore,  failing — to  remain  in 
business  and  share  in  monopoly  profits.  This  is  contrary  to  one  of  the 
basic  principles  of  our  economic  system. 

If  such  an  exemption  is  to  be  made  for  newspaper  publishers  why 
not  also  for  magazine  publishers  and  broadcasters  in  financial  diffi- 
culty ? 

Without  S.  1520,  a  failing  newspaper  must  either  improve  its  product 
and  achieve  greater  acceptance,  or  achieve  economies  on  its  own  or 
through  permissible  joint  action,  as  I  have  just  described,  or  else  sell 
out  to  someone  who  will  bring  in  the  necessary  talent  and  resources. 
Each  of  these  alternatives,  I  submit,  is  in  the  public  interest.  Yet  none 
will  take  place  if  a  failing  paper  is  free  to  eliminate  commercial  com- 
petition and  share  with  its  competitors  the  fruits  of  an  absolute 
monopoly. 

If  none  of  these  alternatives  is  available,  then  sale  to  or  merger  with 
a  competitor  is  permissible  under  the  law.  And  even  this,  we  think, 
i  5  preferable  to  a  shared  monopoly  arrangement,  since  new  competition 
is  a  good  deal  more  likely  to  enter  a  one  newspaper  market  than  it 
wi^l  a  market  with  separate  and  ostensibly  independent  papers. 

We  note  that  S.  1520  would  establish  a  special  definition  for  and  a 
special  failing  company  defense  for  newspapers.  This  definition  falls 
short  of  the  requirement  adopted  by  the  court  in  the  Tucson  newspaper 
case.  There  the  court  disallowed  the  failing  company  defense  on  the 
finding  that  the  allegedly  failing  newspaper  was  "not  on  the  verge  of 
going  out  of  business"  and  it  had  not  been  established  that  there  were 
no  alternative  purchasers.  Even  assuming  justification  for  preserving 
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a  failing  newspaper  through  a  price-fixing  and  profit-pooling  arrange- 
ment, certainly  this  could  not  be  justified  if  the  paper  were  not  truly 
on  the  verge  of  disappearance  or  if  there  were  a  purchaser  available 
who  would  continue  independent  operation. 

Xow,  if  I  may,  I  would  like  also  to  comment  briefly  on  the  amend- 
ments proposed  by  Senator  Dirksen  and  b}*  Senator  Brooke. 

Senator  Dirksen's  bill,  as  I  read  it,  would  give  antitrust  immunity 
to  agreements  already  in  effect,  but  would  make  prospective  agree- 
ments unlawful,  unless  first  approved  by  the  Attorney  General  on  a 
finding  that  a  failing  newspaper  was  involved. 

We  oppose  this  bill  for  the  same  reasons  that  we  oppose  S.  1520,  and 
for  the  additional  reason  that,  as  a  matter  of  principle,  we  oppose  vest- 
ing regulatory  authority  in  the  Attorney  General. 

Whether  or  not  particular  conduct  violates  the  law,  we  think,  should 
be  decided  by  the  courts  and  not  by  a  prosecutor. 

We  note  also  that  under  Senator  Dirksen's  proposal  there  would 
be  no  recourse  to  the  courts  from  an  adverse  ruling  by  the  Attorney 
General. 

We  know  of  no  precedent  for  this,  and  if  this  bill  were  to  be  adopted, 
as  we  hope  very  much  that  it  will  not,  it  certainly  would  seem  that  a 
judicial  review  of  the  Attorney  General's  decision  should  be  provided. 

Now,  as  to  Senator  Brooke's  amendment.  As  I  read  it,  it  would 
make  three  principal  changes  in  S.  1520 — and  if  1520  were  amended, 
as  he  has  proposed  and  as  we  understand  it — we  would  not  oppose  its 
enactment. 

Senator  Brooke's  changes  would  first  retain  the  antitrust  exemp- 
tion of  joint  publishing  agreements  as  defined  in  S.  1520,  but  would 
limit  the  exemption  to  private  actions  and  to  agreements  already  in 
effect. 

Second,  it  would  exempt  from  Government  action  joint  publishing 
agreements  involving  a  failing  newspaper,  but  not  where  the  agree- 
ments extended  to  price  fixing  or  profit  pooling. 

Third,  it  would  establish  a  6-month  moratorium  on  Government 
actions  against  existing  joint  publishing  agreements  which  do  involve 
price  fixing  and  profit  pooling.  In  other  words,  Senator  Brooke's 
amendment,  as  we  understand  it,  would  permit  financially  troubled 
newspapers  to  enter  into  joint  publishing  agreements  involving  joint 
activities  short  of  actual  price  fixing  and  profit  pooling.  It  would  allow 
continuation  of  present  agreements  and  would  give  the  parties  a  rea- 
sonable period  of  immunity  from  suit  by  the  Government  to  permit 
elimination  of  price  fixing  and  profit  pooling. 

In  these  respects,  it  is  our  view  that  the  Brooke  amendment  would 
simply  codify  what  is  permissible  under  present  law. 

Senator  Brooke's  amendment  would  change  the  law  by  exempting 
existing  joint  publishing  agreements  from  private  antitrust  action. 
Normally,  we  are  very  much  opposed  to  any  such  exemption.  But 
here  we  feel  there  is  some  justification  for  exemption  since  existing 
agreements  were  entered  into  on  the  assumption  that  they  were  legal 
or  that  historic  inaction  by  the  Justice  Department  implied  that  they 
would  be  tolerated.  Under  these  circumstances,  it  seems  to  us  that 
Government  action  for  injunctive  relief,  as  has  happened,  is  appro- 
priate, but  treble  damage  actions  are  not. 
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Confining  treble  damage  actions  to  future  violations  has  something 
of  a  precedent  in  the  Supreme  Court  decision  in  Simpson  v.  Union  Oil 
Company,  where  the  Court  decided  for  the  first  time  that  consignment 
arrangements  did  not  justify  the  consignors  establishing  resale  prices 
of  itsconsigne.es. 

Before  I  conclude  my  statement,  I  would  like  to  state  some  per- 
sonal views  on  this  problem. 

In  my  opinion,  the  publishing  industry  in  general,  and  the  news- 
paper industry  in  particular,  are  among  our  most  important  national 
resources.  Our  newspapers  serve  a  vital  function  in  acting  as  a  watch- 
dog on  Government — seeking  to  insure  that  the  public  has  available 
to  it  accurate  facts  and  all  the  relevant  facts  which  bear  upon  the 
various  facets  of  Government  activity.  To  perform  this  function  effec- 
tively, newspapers  must  remain  independent  of  Government  and  deal 
with  it  at  arm's  length,  affording  Government  no  immunity  and  seek- 
ing none  from  it. 

I  do  not  personally  believe  that,  in  the  long  run,  Government  pro- 
motes newspaper  independence  by  granting  newspapers  special  fa- 
vors. In  fact,  if  competition  is  not  to  be  the  regulating  force  in  the 
newspaper  industry,  then  Government  regulation  is  the  logical  alter- 
native and  certainly  not  an  acceptable  one  to  the  publishing  industry. 

Moreover,  to  exempt  newspapers  from  the  most  well  established  of 
antitrust  prohibitions  on  the  theory  that  it  will  encourage  freedom  of 
expression  and  further  the  objectives  of  the  first  amendment,  would, 
without  doubt,  invite  pleas  for  similar  special  interest  treatment  from 
others,  such  as  book  publishers,  magazines,  and  the  motion  picture 
industry,  and  so  on,  which,  like  newspapers,  are  engaged  in  the  expres- 
sion and  dissemination  of  ideas.  And  if  an  exemption  is  granted  in 
these  areas,  I  think  we  must  expect  the  other  industries  not  concerned 
with  expression  but  with  other  products  or  services  they  deem  essential 
to  the  Nation's  welfare  will  also  seek  a  legislative  refuge  from  the 
mandates  of  antitrust.  Having  sought  such  exemption  itself,  the  news- 
paper industry,  in  my  mind,  would  be  in  no  position  to  deal  with  such 
efforts  in  an  objective  fashion,  and  thus  to  perform  its  basic  public 
service  function. 

Under  these  circumstances,  I  think  the  public  interest  is  best  served 
by  treating  newspapers  the  same  way  we  treat  other  businesses  and 
asking  them  to  engage  in  the  same  type  of  free  market  competition 
that  we  expect  from  others. 

This  concludes  my  statement.  I  will  be  happy  to  try  to  answer  any 
questions  that  you  may  have. 

Senator  Hart.  Mr.  McLaren,  I  just  want  to  congratulate  and  com- 
mend you  and  the  Nixon  administration  for  taking  the  position  you 
have. 

Mr.  McLaren".  Thank  you,  sir. 

Senator  Hart.  I  share  with  you  the  feeling  that  in  the  long  run  Gov- 
ernment, does  not  promote  newspaper  independence  by  granting  news- 
papers special  favors.  I  know  it  would  be  much  easier  for  an  adminis- 
tration to  grant  newspapers  special  favors.  It  would  be  easier  for  all  of 
us  in  public  business — because  they  deal  with  us  intimately  every 
day — but  based  on  this  record  I  hope  we  don't. 

Senator  Dirksen.  Mr.  McLaren,  I  have  only  one  inquiry  to  make. 
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You  speak  about  the  proposed  meeting  next  week.  Is  that  done  on 
invitation  of  the  Department  of  Justice  or  have  the  parties  in  inter- 
est in  this  contest  solicited  a  meeting  "with  you  \ 

Mr.  McLaren.  We  have  had  several  meetings  with  them  since  the 
opinion  came  down,  Senator  Dirksen,  and  this  is  another  one  in  the 
series  of  meetings  that  we  have  had  endeavoring  to  work  out  some- 
thing that  is  practicable  in  the  way  of  a  joint  operation  that  does 
comply  with  the  law  and  the  judgment  of  the  Supreme  Court. 

Senator  Dirksen.  Then  it  is  proposed  to  find  some  alternative 
remedy,  other  than  legislation,  in  order  to  meet  that  situation  in 
Tucson  and  to  meet  the  future  situations  ( 

Mr.  McLaren.  Our  feeling,  Senator, ,  is  that  we  can  get  together 
with  the  newspaper  industry  on  proper  joint  publishing,  joint  dis- 
tribution arrangements,  that  will  comply  with  the  antitrust  laws 
and  yet  will  provide  economies  to  the  papers  to  permit  them  to  con- 
tinue to  provide  two  or  more  editorial  voices.  We  have  reason  to 
think,  from  our  contacts  in  the  newspaper  industry,  that  this  can 
be  done  without  price  fixing  and  without  profit  pooling. 

Senator  Dirksen.  One  other  question.  If  some  years  back  it  had 
been  established  that  the  Citizen  was  actually  in  imminent  danger  of 
failure  and  that  it  had  been  purchased  by  the  Star,  would  that  have 
been  a  legal  situation  out  there  ? 

Mr.  McLaren.  Well,  it  is  hard  to  predict  what  would  have  hap- 
pened at  that  time.  I  suspect  that  if  it  had  been  purchased  and  the 
papers  had  been  merged  at  certain  times  in  the  past,  that  might  have 
been  the  end  of  it. 

Senator  Dirksen.  So  if  Mr.  Small  had  undertaken  to  make  a  pur- 
chase at  that  time,  this  whole  matter  never  would  have  been  ventilated 
here? 

Mr.  McLaren.  I  think  that  is  quite  possibly  true,  sir. 

On  the  other  hand,  Tucson  would  have  had  a  single  editorial  voice 
and  we  in  the  Department  would  have  bent  every  effort  to  maintain 
the  two  editorial  voices  they  have  had  there,  and  similarly  in  the 
other  cities  where  there  have  been  these  joint  arrangements  we  are 
ready  to  take  action  to  work  with  them  so  that  they  keep  their  two 
editorial  voices,  and  they  need  joint  arrangements  to  keep  operating. 
We  believe  that  there  are  ways  of  doing  it  that  are  in  compliance  with 
the  antitrust  laws. 

Senator  Dirksen.  I  am  a  little  curious  about  one  observation  in 
your  statement.  I  think  the  record  indicates,  as  far  as  I  know,  that 
the  Citizen  did  make  an  effort  to  sustain  itself.  It  sought  loans  from 
the  Hitchcock  estate,  it  tried  to  get  capital  investment  wherever  it 
could,  and  I  would  assume  that  it  did  resort  to  whatever  economies 
it  could  impose  in  order  to  sustain  itself. 

Now,  I  see  you  mentioned  that  there  is  something  of  an  obligation 
on  a  newspaper,  under  those  circumstances,  to  go  out  and  find  a 
buyer. 

Is  that  a  legal  duty  ? 

Mr.  McLaren.  Well,  that  is  one  of  the  alternatives,  Senator.  I 
think  that  a  better  alternative  perhaps  is  this:  If  they  can  find  a 
buyer  who  is  going  to  bring  fresh  money  and  fresh  initiative  and 
energy  into  the  operation,  and  you  continue  to  have  two  completely 
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separate,  viable  operations,  I  think  that  is  undoubtedly  a  very  good 
solution.  Short  of  that,  if  the  people  who  are  operating  but  not  able  to 
quite  make  a  go  of  it  financially  want  to  remain  in  the  newspaper 
business  in  that  particular  place,  and  have  an  editorial  voice  they  con- 
tinue to  want  to  make  available,  it  seems  to  me  that  a  joint  operation — 
and  this  so  far  as  I  know  was  never  tried  in  Tucson — short  of  price- 
fixing  and  profit-pooling  is  a  practical  alternative.  And  this  is  what 
we  are  working  on  with  the  Tucson  people  now. 

Senator  Dirksen.  Of  course  I  am  not  unmindful  of  the  fact  at  that 
time  the  district  court  did  find  there  was  no  serious  probability  at  the 
time  of  this  arrangement  that  the  Citizen  Publishing  Co.  would 
terminate.  Actually,  that  was  a  finding  of  the  district  court  on  which 
the  High  Court  had  passed.  But  I  was  curious  whether  that  was  a 
duty  that  was  laid  upon  a  corporate  person  or  a  person  in  a  circum- 
stance like  this,  that  they  had  to  actually  go  out  and  to  find  a  pur- 
chaser, if  they  could. 

Mr.  McLaren.  I  think  that  joint  publication  is  an  appropriate  al- 
ternative short  of  price  fixing  and  profit  pooling,  and  we  have  reason 
to  believe  that  the  economies  that  can  be  attained  by  joint  publication 
and  joint  circulation  arrangement,  and  so  on,  joint  distribution  ar- 
rangement, may  very  well  put  a  newspaper  that  has  been  in  financial 
difficulty  over  on  the  black  side  of  the  profit  and  loss  sheet. 

Senator  Hart.  I  would  like  your  reaction  to  this  comment. 

One  of  the  most  frequently  stated  reasons  to  give  allegedly  failing 
newspapers  permission  to  fix  prices  and  pool  profits — is  that  without 
it  you  will  be  left,  with  a  simple  newspaper.  And  the  conclusion  is, 
isn't  it  better  to  have  two — even  with  these  exemptions  from  what  is  a 
per  se  violation  of  the  antitrust  law  ? 

In  your  statement  you  make  the  point  that  the  answer  is  no,  it  isn't 
better.  It  is  a  lot  worse  to  have  the  joint  agreement  with  those  condi- 
tions attached  than  it  would  be  to  have  a  monopoly  paper.  I  hope 
those  who  make  that  argument  give  very  serious  thought  to  the  possi- 
bility that  they  may  be  wrong. 

Mr.  McLaren.  I  do  believe  that  if  you  have  an  apparent  pair  of 
independent  papers  in  a  market,  the  likelihood  of  a  new  entrant 
coining  in  there  is  a  good  deal  less  than  if  you  have  a  good  potential 
market  with  a  single  paper.  Even  if  they  have  morning  and  afternoon 
editions. 

Senator  Hart.  And  pursuing  it  a  little  further,  if  the  merger  does 
and  subsequent  monopoly  follow  you  can  do  something  about  it. 
But  if  you  adopt  this  legislation,  in  perpetuity,  whatever  the  con- 
sequences of  the  joint  venture — with  the  profit-pooling  the  price- 
fixing — whatever  the  consequences,  there  is  nothing  you  can  do  about 
it.  Is  that  correct? 

Mr.  McLaren.  I  think  that  is  right.  And  I  am  a  little  afraid  that 
under  the  bill  as  drafted  it  might  almost  act  to  generate  additional 
joint  arrangements  that  need  not  be.  I  think  that  ideally  you  keep  the 
papers  separate  in  all  possible  ways.  To  the  extent  it  is  necessary  you 
have  them  getting  together,  avoiding  per  se  violations  of  the  antitrust 
laws. 

S.  1520,  it  seems  to  me,  might  encourage  people  who  have  a  continual 
battle  staying  afloat  to  go  into  these  arrangements.  It  would  be  very 
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attractive  to  any  businessman  to  get  together  with  his  competitor  and 
share  a  monopoly.  And  I  can  foresee  that  this  could  create  a  lot  of 
situations  where  we  now  have  independent  papers. 

Senator  Hart.  I  appreciate  your  making  that  point  again.  I  think 
you  made  it  very  effectively  in  the  prepared  testimony.  It  doesn't  take 
a  Ph.  D.  either  in  sociology  or  economics  to  realize  if  you  can  sit  down 
and  cut  a  deal  for  a  monopoly  you  can't  expect  a  lot  of  enthusiasm 
to  find  competition  or  to  find  a  way  of  effectively  competing.  It  is 
tougher.  This  bill  would  do  precisely  that,  make  life  simple  for  the 
fellow  who  wants  to  sit  and  make  a  deal. 

Mr.  McLaren.  I  think  that  is  right. 

Senator  Hart.  You  have  described  the  events  that  for  the  next  }ear 
or  so  you  anticipate  as  a  consequence  of  the  Tucson,  decision.  The  antici- 
pated filing  with  the  court  in  a  few  days  of  a  proposed  settlement  and 
your  own  Department's  decision  to  abate  any  action  with  respect  to 
the.  others  for  a  }Tear  or  so  pending  the  experience  under  the  Tucson 
order. 

So  that  it  is  fair,  I  think,  to  say  that  no  one  is  under  a  gun  to  pass 
this  bill  at  noon  time,  except,  I  suppose,  on  the  business  of  the  treble 
damage  concern. 

As  to  Senator  Brooke's  amendment,  all  of  which  if  adopted,  you  say, 
would  remove  your  formal  objection  of  enactment.  One  feature  of  that 
is  to  eliminate  the  treble  damage  action  against  these  joint  operations, 
past  and  future. 

Toward  the  end  of  your  statement  you  cite  a  Supreme  Court  case 
that  I  haven't  read,  Simpson  v.  Union  Oil.  You  say  "Confining  treble 
damage  actions  to  future  violations  has  something  of  a  precedent." 
I  take  it  the  Simpson  case  suggests  that  it  might  be  constitutional  to 
eliminate  a  cause  of  action  which  has  already  accrued. 

I  think  it  would  be  well  to  insert  in  the  record  at  this  point  the 
opinion  of  the  Court.  My  attention  has  been  called  to  the  concluding 
paragraph  in  the  majority  opinion.  It  says :  "we  hold  only  that  resale 
price  maintenance  through  the  present  coercive  type  consignment 
agreement  is  illegal  under  the  antitrust  laws  and  the  petitioner  suf- 
fered actionable  wrong  or  damage.  We  reserve  the  question  whether, 
when  all  the  facts  are  known,  there  may  be  any  equities  that  would 
warrant  only  prospective  application  of  damage  suits  in  the  rule 
governing  price  fixing  by  the  consignment." 

That  case  did  not  hold  on  those  facts  that  prospective  damages  only 
would  be  allowed,  but  it  implied  there  might  be  circumstances  which 
would  permit  only  that  ? 

Mr.  McLaren.  I  think  that  is  right,  Senator.  Suggested  the  possibil- 
ity in  an  area  of  the  law  where  businessmen  haA^e  been  going  along 
relying  on  one  interpretation  of  the  law  and  the  Supreme  Court  came 
out  there  and  said  the  law  isn't  that,  it  is  something  else,  and  we 
reserve  the  question  as  to  whether  any  damage  actions  on  this  newly 
expressed  view  of  the  law  should  be  only  prospective.  In  other  words, 
only  to  give  businessmen  a  chance  to  get  their  houses  in  order. 

Incidentally,  the  Brooke  bill  would  only  immunize  the  people  in- 
volved in  joint  newspaper  operations  as  to  damages  up  to  date.  It 
wouldn't  immunize  them  in  the  future.  And  I  think  there  is  a  pretty 
fair  case  can  be  made  out  for  the  fact  that  the  publishers  who  did  go 
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into  joint  arrangements,  rather  than  merging  their  papers  with  the 
view,  and  on  the  advice  of  counsel,  that  such  a  joint  venture  doesn't 
violate  the  law,  I  think  a  pretty  good  argument  could  be  made  they 
should  not  be  subjected  to  treble  damage  suits  prior  to  the  time  of 
the  announcement  of  that  decision. 

Senator  Hart.  A  pretty  good  case  also  can  be  made  for  the  propo- 
sition that  the  cause  of  action  has  vested  and  you  can't  be  deprived 
of  a  property  right  without  compensation. 

Mr.  McLaren.  Well,  Senator,  I  think  you  are  getting  into  the  ques- 
tion of  constitutionality  of  such  a  bill. 

Senator  Hart.  I  am. 

Air.  McLaren.  I  have  not  researched  it.  Our  view  is  it  would  be 
constitutional.  Congress  has  given  the  treble  damage  right  and  before 
entry  of  judgment  I  think  that  Congress  has  the  right  to  take  it  away. 

We  will  furnish  you  with  a  memorandum  on  that,  if  you  would  like. 

Senator  Hart.  I  think  it  would  be  helpful.  And  I  confess  that  my 
instinct  would  suggest  that  the  Constitution  would  make  it  difficult 
to  tell  a  fellow  who  had  been  damaged,  under  existing  law,  who  had 
a  cause  of  action,  "We  are  sorry,  Congress  just  said  you  don't." 

It  has  been  a  long  time  since  I  was  in  law  school. 

As  I  understand  your  statement,  it  is  your  feeling  that  this  legis- 
lation is  not  necessary,  but  that  if  there  is  to  be  legislation,  the  addi- 
tion of  the  amendment  proposed  by  Senator  Brooke — how  shall  I 
put  it? 

Mr.  McLaren.  Codifies  existing  law  except  for  the  treble  damage. 

Senator  Hart.  To  this  you  would  have  no  objection.  I  have  raised 
the  question  of  the  treble  damage  aspect  of  the  Brooke  amendment. 

Mr.  McLaren.  That,  of  course,  is  new.  But  that  is  the  only  thing 
that  I  regard  as  changing  the  existing  law  in  the  Brooke  amendment. 
I  have  no  objection  to  seeing  it  enacted  because,  I  think,  newspaper 
people  feel  they  need  some  assurances  along  these  lines,  and  I  have 
no  hesitancy  in  giving  them  a  personal  assurance  that  is  the  view  of 
the  antitrust  division,  and  I  have  no  objection  to  Congress  telling 
them  that  is  the  view  of  Congress. 

Senator  Hart.  Would  you  be  more  comfortable — even  though  the 
papers  weren't — not  to  pass  the  bill  because  we  don't  know  now  a 
court  will  interpret  any  piece  of  legislation  ? 

]\[r.  McLaren.  I  think  that  the  great  strength  of  the  antitrust  laws 
in  this,  as  in  other  areas,  is  in  the  generality  of  the  terms  of  the  legisla- 
tion. It  is  very  much  like  the  Constitution.  It  has  served  us  well.  The 
Sherman  Act,  the  Clayton  Act,  in  their  fairly  general  terms,  I  think, 
are  better  not  tinkered  with.  And  as  I  am  sure  you  may  have  heard,  and 
I  may  have  said  before,  I  think  this  is  in  a  large  degree  true  in  the 
merger  held  as  well  as  in  other  things. 

Senator  Hart.  I  should  have  asked  this  before  Senator  Dirksen  left, 
but  Mr.  Chumbris  is  here. 

For  the  understanding  of  the  statement,  let  me  ask  the  explicit 
question  :  While  you  feel  legislation  of  this  character  is  not  necessary, 
if  we  are  to  have  legislation,  S.  1520  as  introduced  and  the  amendments 
proposed  by  Senator  Dirksen  are  not  acceptable  % 

Mr.  McLaren.  That  is  correct. 
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Senator  Hart.  In  an  earlier  version  of  the  Brooke  amendment  there 
was  a  definition  proposed  of  the  failing  newspaper.  It  would  have 
changed  the  definition.  And  my  notes  show  it  would  have  eliminated 
the  phrase  "regardless  of  ownership  or  affiliation"  and  would  have 
limited  the  exemption  to  nonchain  publishers. 

Would  you  object  to  the  addition  of  this  earlier  language  to  the 
Brooke  amendment  ? 

Mr.  McLaren.  I  wasn't  aware  of  that,  Senator  Hart.  I  didn't  see  the 
earlier  draft.  I  don't  really  think  it  probably  makes  very  much  dif- 
ference. If  I  might  just  elaborate  on  that  a  little  bit. 

As  the  Brooke  amendment  is  set  up,  what  it  does  is  to  say  that  if  you 
have  a  newspaper  that  is  in  financial  difficulties,  under  the  rule  of  rea- 
son, it  may  go  into  a  joint  publishing,  joint  distribution  arrangement, 
short  of  price-fixing  and  profit-pooling. 

This  to  me  is  an  application  of  the  rule  of  reason  which  permits  a 
joint  venture  of  that  kind,  a  limited  joint  venture.  And  it  seems  to  me 
that  is  quite  a  different  thing  from  the  failing  firm  defense  that  we 
deal  with  and  are  familiar  with  under  the  section  of  the  Clayton  Act 
where  we  are  going  to  say  that  a  firm  has  no  chance  of  rehabilitation, 
there  is  no  other  available  purchaser  and,  therefore,  it  may  be  acquired 
by  its  competitor. 

These  are  two  quite  different  things  and  I  have  no  objection  to  the 
Brooke  failing  firm  standard  for  the  purpose  of  justifying  a  limited 
joint  venture. 

Senator  Hart.  Mr.  Chumbris. 
Mr.  Chumbris.  I  have  no  questions. 
Senator  Hart.  Mr.  Cohen. 

Mr.  Cohen.  In  reaction  to  Senator  Dirksen's  question :  if  the  news- 
papers had  merged  in  1940,  instead  of  going  into  a  joint  operating 
agreement,  would  they  now  be  home  free  ? 

I  understand  the  rule  in  the  Du  Pont  case,  an  action  could  be 
brought  by  the  Department  or  even  by  a  private  litigant,  where  there 
is  a  merger,  whenever  there  is  a  reasonable  likelihood  that  that  merger 
may  substantially  lessen  competition  or  tend  to  create  a  monopoly.  So 
at  least  technically  a  merger  can  always  be  challenged.  But  under  this 
bill,  once  a  joint  operating  agreement  goes  into  effect,  no  matter  what 
the  changed  circumstances,  or  no  matter  what  the  effect  may  sub- 
sequently be.  they  would  in  fact  have  an  antitrust  exemption  in  per- 
petuity. Isn't  that  true? 

Mr.  McLaren.  I  think  that  certainly  sounds  to  me  like  a  fair  state- 
ment of  the  law. 

Mr.  Chumbris.  May  I  add  that  Senator  Dirksen's  reason  for  ask- 
ing that  question  was  that  if  they  had  merged  in  1941,  then  they  would 
have  been  in  a  position  of  the'  Times -Picayune  case,  which*  he  had 
before  him  and,  therefore,  you  would  have  a  different  situation.  And 
in  the  Times-Picayune  case,  the  Supreme  Court,  held  that  even  though 
Times-Picayune  forced  the  advertisers  to  take  both  papers,  the  morn- 
ing paper  and  the  afternoon  paper,  they  could  take  their  choice,  which 
is  the  prevalent  thinking  under  this  joint  arrangement  under  this  bill. 
You  don't  force  a  man  to  take  the  morning  and  afternoon — if  you 
are  to  take  them  both,  you  may  get  this  cost  justification  discount." 

Mr.  McLaren.  My  answer.  Air.  Chumbris,  had  to  do  with  my  opin- 
ion that,  as  a  practical  matter,  considering  those  times  and  enforcement 
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over  the  years,  probably  nothing  would  have  been  done  about  that 
merger,  although,  as  Mr.  Cohen  indicates,  technically  there  probably 
could  have  been. 

Mr.  Cohen.  The  Times-Picayune  case  has  been  cited  so  much  in  these 
hearings  and  you,  of  course,  are  more  aware  of  its  content  and  effect 
than  anyone  we  have  had  testify  here  before.  But  the  Court  made  it 
Aery  clear  in  that  case,  and  I  quote  the  last  line  : 

We  do  not  determine  that  unit  advertising  arrangements  are  lawful  in  other 
circumstances  or  in  other  proceedings.  Our  decision  adjudicates  solely  that  this 
record  cannot  substantiate  the  government's  view  of  this  case. 

That  case  was  decided  specifically  on  the  facts,  and  one  of  the  crucial 
facts  there  is  that  the  Times-Picayune  was  not  a  monopoly  newspaper, 
it  had  a  competing  newspaper.  And  the  Court  held  in  effect  there 
wasn't  a  showing  of  substantial  damage  to  competition  in  the  Govern- 
ment's case  to  sustain  that  particular  suit.  Rut  it  did  not  hold  that  a 
merged  newspaper  may  engage  in  unit  advertising  under  all  circum- 
stances and  be  safe  from  attack  under  at  least  section  2  of  the  Sherman 
Act, 

Mr.  McLaren.  I  haven't  reviewed  that  case  recently,  but  it  runs  in 
my  mind  that  an  important  differentiating  factor  there  and  in  the  cost 
justified  kind  of  joint  rate  we  are  talking  about  now,  in  the  New  Or- 
leans case,  as  I  remember,  advertisers  didn't  have  the  option.  Is  that 
true? 

There  was  a  forced  combination  rate. 

As  I  understand  current  interpretation  of  the  law,  the  way  I  have 
looked  at  it,  and  I  understand  there  is  a  fairly  general  view  of  it,  you 
may  have  a  combination  rate  reflecting  cost  justified  discounts,  you 
might  say,  so  long  as  it  isn't  a  mandatory  joint  proposition.  People 
have  to  buy  both.  They  have  the  option  to  acquire  one  alone  or  take 
the  two  on  the  cost  justified  basis,  and  that  is  legal. 

So  that  I  think  is  the  difference  between  what  we  are  talking  about 
here  and  what  was  the  situation  in  the  New  Orleans  case. 

Mr.  Cohen.  Under  this  bill,  a  joint  rate  would  be  protected  in  per- 
petuity from  the  antitrust  laws,  if  entered  into  by  a  joint  agreement. 
But  if  a  morning  and  afternoon  monopoly  were  to  establish  a  non-cost- 
justified  joint  rate,  it  is  conceivable  that  a  monopolization  or  attempt  to 
monopolize  case  could  be  brought  against  that  monopoly  publisher. 
Isn't  that  correct  ? 

Mr.  McLaren.  I  think  that  is  probably  true,  particularly  if  it  isn't 
an  optional  thing. 

Mr.  Cohen.  Then  the  merged  paper  would  be  under  a  stricter  stand- 
ard than  the  joint  operating  agreement  paper  under  the  terms  of  this 
bill. 

Mr.  McLaren.  I  have  to  analyze  that  further.  I  would  think  that  the 
monopolizing  question — it  is  a  good  question  and  I  would  want  to 
analyze  it. 

Mr.  Chumbris.  If  I  may  interject.  I  think  we  are  talking  about  two 
different  things.  "What  was  tried  to  be  shown,  what  is  being  done 
under  this  bill  is  that  these  people  can  get  into  a  joint  arrangement 
between  the  morning  paper  and  the  afternoon  paper  and,  secondly, 
insert  such  points  in  their  contract  that  would  be.  all  right  as  long 
as  it  wasn't  predatory,  as  long  as  it  didn't  do  other  things  that  would 
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be  violative  of  the  antitrust  laws,  whereas  in  the  Times-Picayune  case, 
the  Court  in  effect  said  that  Times-Picayune  could  force  the  advertiser 
to  take  ads  in  both  the  morning  and  the  afternoon,  he  couldn't  take 
just  one  or  the  other. 

Now,  whether  they  would  do  that  in  other  cases,  but  in  that  par- 
ticular case  that  is  what  the  Court  held.  And  the  point  is  if  these  two 
papers  had  not  gone  into  the  joint  arrangement  and  Mr.  Small  had 
taken  it  over,  or  the  Arizona  Star  had  taken  it  over — one  man  owning 
both  the  morning  and  afternoon — he  may  have  been  able  to  do  all 
those  years  what  Times-Picayune  was  doing,  which  then  would  have 
been  more  detrimental  to  the  advertisers  than  some  of  the  testimony 
that  has  been  brought  into  the  hearing  on  how  this  bill  may  affect 
them. 

Mr.  Cohen.  I  don't  think  we  are  talking  about  two  different  things 
at  all.  He  may  have  been  able  to  do  it.  Times-Picayune  makes  clear 
he  may  not  have  been  able  to  do  it.  But  under  this  bill  there  is  no 
question  a  joint  operation  could  under  any  circumstances,  do  it. 

The  point  has  been  made,  for  instance,  under  this  bill,  after  it 
lists  all  the  things  a  joint  operator  can  do :  "printing,  time,  method, 
and  field  of  publication,  allocation  of  production  facilities,  distribu- 
tion, advertising  solicitation,  circulation  solicitation,  business  depart- 
ment, establishment  of  advertising  rates,  the  establishment  of  circula- 
tion rates  and  revenue  rates,"  it  goes  on  to  say  that  he  is  not  exempt 
from  predatory  pricing  or  other  predatory  practice.  But  the  practices 
that  have  been  legalized  by  this  bill  are  all  the  predatory  practices  that 
we  have  heard  about  at  these  hearings,  at  least,  that  apply  to  this 
particular  industry.  And  all  I  was  pointing  out  is  that  those  kinds 
of  predatory  practices  would  get  a  complete  immunity  under  this 
bill.  They  would  not  necessarily  get  a  complete  immunity  if  engaged 
in  by  a  monopolist  with  both  the  morning  and  afternoon  papers.  , 

Mr.  Chumbris.  Someone  may  raise  the  question  who  has  the  greatest 
monopoly  power,  the  man  who  has  the  papers  all  by  himself  without 
competition,  as  far  as  fixing  prices  and  demanding  that  you  buy 
both  the  morning  and  afternoon  paper,  or  the  man  who  owns  both 
morning  and  afternoon  papers  and  can  still  do  it  in  the  face  of 
a  competitive  newspaper  in  the  afternoon. 

The  Times-Picayune  was  able  to  demand  that  you  buy  an  ad  in 
the  morning  paper  and  afternoon  paper,  in  the  face  of  competition 
in  the  afternoon. 

What  would  happen  if  there  weren't  any  competition  and  that  man 
had  it  all  by  himself?  How  much  more  monopoly  power  would  he 
have  had.  So  this  bill  doesn't  give  you  that  monopoly  power.  This 
bill  is  an  attempt  to  prevent  that  monopofy  power.  You  can  argue 
it  both  ways.  Mr.  Cohen  is  arguing  one  way  and  I  am  the  other. 

Mr.  Cohen.  In  that  case  if  Times-Picayune  had  monopoly  power 
the  decision  of  the  Court  might  have  been  different. 

You  would  agree,  I  would  assume,  that  one  of  the  primary  pur- 
poses of  the  antitrust  laws  is  to  keep  low  barriers  to  entry  in  specific 
markets.  And  the  courts  very  pragmatically,  have  determined  that 
conspiracy  and  joint  domination  of  the  market  create  a  greater  bar- 
rier to  entry  than  a  monopolist  operating  by  himself. 

A  shared  monopoly  presents  greater  barriers  to  entry  than  a  single 
monopolist.  Is  that  correct  ? 
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Mr.  McLaren.  That  is  substantially  it.  In  fact,  I  would  think  I 
almost  use  the  same  words. 

Mr.  Cohen.  Now,  one  more  question.  You  said  that  if  the  Brooke's 
amendment  went  into  effect,  it  would  codify  existing  law;  that  you 
would  still  be  able  to  use  a  rule  of  reason  test  for  all  those  kind  of 
activities  other  than  the  per  se  ones  which  would  be  knocked  out  by 
the  Brooke  bill. 

The  Brooke  bill,  however,  does  keep  the  definition  of  failing  news- 
paper, which  I  would  like  to  read. 

The  term  "failing  newspaper"  means  a  newspaper  publication  which,  regard- 
less of  its  ownership  or  affiliations,  appears  unlikely  to  remain  or  become  a 
financially  sound  publication. 

Now,  doesn't  that  definition  in  effect  modify  or  restrict  the  way  in 
which  you  may  apply  the  rule  of  reason  ? 

Ordinarily  you  might  decide  dealing  with  two  companies  that  in 
view  of  the  great  assets  of  one  corporation,  any  number  of  reasons, 
that  an  action  was  unreasonable.  But  under  this  bill,  for  instance,  you 
could  not  take  into  consideration  what  the  other  affiliations  or  sub- 
sidiaries of  that  newspaper  were  doing.  For  instance,  Time-Life — not 
a  poor  company — has  bought  a  newspaper  in  Illinois.  Assuming  that 
they  can  show  that  it  is  unlikely  to  remain  or  become  a  financially 
sound  publication,  which  may  well  be  the  case,  they  could  enter  into 
a  joint  operation  with  Field  Enterprises  which  no  one  has  accused 
of  being  in  bad  straits — at  least  if  my  encyclopedia  bill  is  any  example. 

You  could  not  apply  the  rule  of  reason  on  the  basis  of  the  two 
corporations  involved,  but  only  in  terms  one  of  the  affiliates.  You  could 
not  consider  the  great  financial  resources  that  a  corporation  might  have 
elsewhere. 

Doesn't  that  definition  restrict  the  use  of  the  rule  of  reason  in  these 
cases. 

Mr.  McLaren.  I  suppose  to  a  degree  that  commits  us  in  advance  to 
a  ] >articular  view  of  the  application  of  the  rule  of  reason  in  the  news- 
paper business,  at  least  to  that  limited  extent.  But  I  can't  get  too 
alarmed  about  that. 

Suppose  you  do  have  the  Marshall  Field  estate  in  Chicago  operating 
its  newspapers  at  a  loss  over  a  period  of  years  and  they  come  to  that 
period  of  time  when  they  decide,  well,  this  has  been  too  much  a  good 
thing  and  we  would  like  to  have  Chicago  have  two  editorial  voices  but 
we  can't  afford  it  anymore  ? 

On  the  other  hand,  Time  has  now  come  into  the  Chicago  market  in 
the  suburbs,  and  if  we  put  together  a  joint  operation  here,  the  Time 
suburban  papers  could  be  published  and  our  Chicago  paper  could  be 
published  and  we  won't  fix  prices  or  pool  profits  but  we  will  put  our 
printing  plant  together  and  use  the  same  trucks. 

I  can't  get  very  unhappy  about  that  kind  of  thing.  I  would  rather 
see  Chicago  keep  the  two  editorial  voices. 

Mr.  Cohen.  There  is  a  publisher  out  there  wTho  is  very  unhappy 
about  it.  He  has  to  compete  with  both  Time-Life,  on  the  one  hand, 
and  Field  Enterprises  on  the  other.  And  he  feels  this  puts  him  at  a 
competitive  disadvantage.  But  the  disadvantage  would  be  greater  if 
those  papers  could  set  up  joint  arrangements  of  the  Brooke  variety. 

Tli is  may  be  a  serious  problem  to  the  publisher.  If  he  were  to  com- 
plain to  you  you  would  be  limited  by  two  things.  You  could  not  con- 
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sider  the  overall  activities  of  the  company  involved,  only  the  one  as- 
pect of  its  activity,  and  you  also  would  be  limited,  if  they  could  show 
that  they  were  unlikely  to  remain  or  become  a  financially  sound  pub- 
lication, which  is  something  different  than  losing  money. 

It  might  be  that  a  little  tighter  definition  of  failing  newspaper  here 
might  even  be  helpful. 

I  raise  these  questions  because  you  said  the  Brooke  amendment 
merely  codifies  existing  law.  I  am  suggesting  it  may  go  a  little  fur- 
ther than  that. 

Mr.  McLaren.  It  is  conceivable  that  it  gives  you  less  flexibility  in 
applying  the  rule  of  reason.  However,  I  don't  find  it  alarming.  I  think 
if  the  thing  were  tightened  up  on  the  definition  of  failing  firm,  we 
would  find  that  acceptable  too. 

Mr.  Cohen.  And  if  the  affiliation  provision  could  be  eliminated  from 
the  bill,  would  that  be  acceptable  also  ? 

Mr.  McLaren.  I  don't  quite  see  why  if  there  are  two  or  more  opera- 
tions and  one  of  them  is  in  a  failing  condition,  more  or  less,  the  fact 
that  there  is  a  second  operation  should  prohibit  that  company  from 
going  into  a  joint  venture. 

Mr.  Cohen.  An  example  might  be  the  St.  Louis  Post  Dispatch  and 
the  Newhouse,  Globe-Democrat  in  St.  Louis.  Assume  Xewhouse  were 
losing  money  in  St.  Louis.  I  understand  he  is  not.  But  assuming  that 
he  were,  he  owns  a  string  of  other  newspapers  which  are  making 
substantial  sums  and  television  and  radio  stations  and  can  spend  $48 
million,  to  buy  a  newspaper  in  Cleveland.  Under  these  facts  the  rule 
of  reason  approach  might  be  different  than  if  the  only  property  he 
owned  was  the  paper  in  St.  Louis.  Even  under  the  Brooke  amendment 
that  is  all  you  can  consider. 

Mr.  McLaren.  I  understand  what  you  are  saying. 

Mr.  Cohen.  It  bothers  some  people  that  under  this  bill,  including 
the  Brooke  amendment,  a  newspaper  may  be  called  failing,  even 
though  its  owner  may  be  in  the  process  of  buying  other  newspapers, 
all  over  the  country  with  the  profits  from  his  "failing  newspaper.*' 

Mr.  McLaren.  Well,  if  you  are  getting  into  the  proposition  that 
a  publisher  is  subsidizing  a  loss  operation  in  one  city  from  the  profits 
from  another,  and  there  is  an  indication  that  this  is  an  effort  to  monop- 
olize, I  don't  think  the  Brooke  amendment  would  give  him  any  im- 
munity there. 

Mr.  Cohen.  Should  a  company  get  special  treatment,  if  it  owns 
many,  many  operations  and  really  is  a  communications  conglomerate? 
Does  it  make  sense  if  one  of  its  newspapers  appears  unlikely  to  remain 
or  become  a  financially  sound  publication  to  ignore  the  rest  of  it?  com- 
munications empire? 

Mr.  McLaren.  Well,  I  think  you  are  getting  into  a  question  of  policy 
there,  and  to  me  it  would  be  a  little  anomalous  and  a  little  unfair  for 
two  newspapers  to  have  to  sell  off  one  that  is  sort  of  failing  and  the 
man  who  purchases  it  being  a  single  operator  can  then  go  into  a  joint 
venture  with  the  local  newspaper  under  the  bill,  under  the  Brooke  bill. 

I  don't  quite  see  the  fairness  of  that  but  it  is  a  question  of  policy.  It 
might  simply  be  the  sense  of  Congress  they  want  to  confine  this  excep- 
tion, you  might  say,  to  publishers  of  single  papers. 

Mr.  Cohen.  The  ostensible  purpose  of  the  bill  is  to  maintain  inde- 
pendence and  separate  voices.  If  that  is  the  purpose,  publishers  with 
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great  profits  coming  from  other  parts  of  their  enterprise,  wanting  to 
maintain  their  separate  newspaper  voice  should  have  to  do  it,  regard- 
less of  whether  the  newspaper  is  "unlikely  to  remain  or  become  a  finan- 
cially sound  publication."  And  because  his  voice  is  not  independent 
Congress  should  insist  that  he  dip  into  his  other  resources. 

It  is  hard  to  believe  that  if  the  Newhouse  accountants  said  the  St. 
Louis  Globe-Democrat  might  be  facing  financial  difficulty  that  the 
Newhouse  resources  would  not  be  able  to  carry  it  for  a  time. 

Mr.  McLaren.  I  think  it  is  a  question  of  policy  that  Congress  would 
have  to  decide  on,  that  to  what  extent  they  wanted  to  make  this  unavail- 
able to  a  multiple  city  operation. 

Air.  Cohen.  Doesn't  this  definition  in  the  bill,  even  with  the  Brooke 
amendment,  modify  the  application  of  the  rule  of  reason — even  if  that 
modification  is  not  alarming  in  the  view  of  the  Antitrust  Division? 

Mr.  McLaren.  I  think  that  it  does  restrict  your  freedom  of  approach 
to  some  extent,  without  the  language  that  you  are  talking  about,  and  I 
am  not  all  sure  that  it  would  confine  the  Brooke  amendment  to  the 
single  newspaper.  And  if  that  is  what  you  wanted  to  do,  I  think  you 
would  have  to  make  it  clear  that  is  what  you  wanted  to  do,  because  if 
you  took  the  ownership  qualification  out,  I  am  not  at  all  sure  that  the 
simple  straight-forward  language  wouldn't  permit  you  to  go  along 
with  a  multiple  outfit  as  well  as  a  single  outfit.  I  haven't  studied  that. 

Mr.  Cohen.  In  defending  that  portion  of  the  Brooke  amendment 
which  would  wipe  out  the  private  damage  suits,  you  say  that  these 
agreements  have  been  in  existence  for  a  long  time,  and  they  haven't 
been  challenged  by  the  Justice  Department  and,  because  there  has  been 
no  challenge,  this  amendment  may  be  acceptable. 

I  suspect  you  don't  want  to  suggest  that  as  a  broader  policy  for 
other  industries  that  where  the  Justice  Department  has  not  acted, 
private  suits  ought  to  be  limited.  Members  of  any  industry  might  argue 
because  the  Justice  Department  has  not  moved,  it  is  perfectly  proper 
for  us  to  continue  this  behavior. 

Mr.  McLaren.  You  have  too  many  possibilities  there  to  answer  that 
kind  of  a  question.  I  don't  know  what  situations  there  are  that  we 
should  be  prosecuting  that  we  aren't,  which  I  guess  is  the  implication 
there. 

Mr.  Cohen.  There  is  no  implication.  Congress  provided  for  the 
treble  damage  suit  because  it  felt  no  Government  agency  could  ever 
keep  abreast  of  the  vast  array  of  possible  violations  that  might  be 
happening.  This  was  not  meant  as  criticism. 

Sir.  McLaren.  My  view  is  that  Congress  provided  the  treble  dam- 
age provision  as  an  additional  enforcement  arm  and  were  a  plaintiff  to 
have  gone  out  and  said  I  am  being  injured  by  this  situation  and  I 
think  it  is  a  violation  of  the  law,  and  he  fights  it  through,  I  don't  see 
why  he  should  not  collect  on  it. 

But  where  the  Government  has  decided  that  this  thing,  although  ac- 
cepted for  many  years,  is  contrary  to  our  view  of  the  law,  and  we  file 
a  test  case  and  bring  it  on  through  and  the  Supreme  Court  supports 
it,  it  seems  to  me  then  for  a  number  of,  perhaps  a  great  number  of, 
people  to  suddenly  discover  that  they  have  been  injured  and  to  go  out 
and  file  treble  damage  suits  against  all  these  people  who  have  been 
conducting  their  businesses  in  good  faith  under  what  they  believe 
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the  law  to  be,  and  probably  on  the  advice  of  counsel,  it  seems  to  me  a 
little  inequitable. 

Mr.  Cohen.  If  the  policy  of  Congress  is,  as  you  suggest,  that  the 
private  damage  suit  is  an  enforcement  tool,  then  that  tool  is  being 
crippled  if  for  joint  newspaper  agreements  it  is  taken  away  because 
the  Justice  Department  did  not  act  until  1964. 

Mr.  McLaren.  I  think  the  principle  has  been  established  by  the 
Government,  not  by  the  treble  damage  plaintiff,  and  I  don't  quite 
see  why  the  newspaper  industry,  relying  on  these,  the  apparently 
legality  of  these  arrangements  in  the  past,  should  be  penalized,  nor 
do  I  see  why  the  newly  arrived  treble  damage  plaintiff  should  get 
a  big  windfall.  I  don't  think  it  goes  any  further  than  that. 

As  I  said  before,  the  Department  doesn't  support  exemptions  by  an 
manner  of  means.  We  are  in  favor  of  the  supplemental  enforcement 
that  comes  from  the  private  bar  and,  let's  face  it,  the  deterrent  that 
is  there  from  the  treble  damage  provision,  just  as  there  is  a  deterrent 
from  the  criminal  provision.  "But  I  think  when  you  get  a  situation 
where  something  is  determined  to  be  illegal,  where  for  many  years 
all  concerned  have  thought  it  was  legal,  including  the  plaintiffs,  prob- 
ably, I  think  you  are  stretching  it  to  allow  the  recovery  at  that  point. 

Mr.  Cohen.  Are  we  talking  about  penalty  or  immunity?  This  is  a 
second  industry  which  Congress  is  considering  immunizing  from 
private  antitrust  action.  I  suspect  that  there  are  other  industries 
where  the  Justice  Department  has  not  taken  any  action,  for  any  num- 
ber of  reasons,  that  would  argue  they  had  immunity  too  because  they 
acted  in  good  faith. 

As  I  understand  section  -i  of  the  Clayton  Act,  acting  in  good  faith 
is  really  not  a  defense.  It  does  become  a  defense  under  this  bill ;  but 
by  dint  of  special  treatment  for  these  publishers,  based  on  lack  of 
act  ion  by  the  Justice  Department. 

Air.  McLaren.  Well,  I  don't  think  that  this  would  create  a  precedent 
for  anything  else,  if  that  is  what  you  are  saying.  I  don't  think  that  in 
the  normal  case  you  find  that  Justice  Department  suits  reverse  situ- 
ations that  have  been  commonly  accepted  as  legal. 

Mr.  Cohen.  I  won't  push  this  any  further,  but  whether  it  is  common 
or  not.  the  principle  that  is  established  by  the  Brooke  amendment  is 
that  when  people  who  have  operated  under  agreements  they  thought 
were  legal  because  they  were  not  challenged  by  the  Justice  Department, 
are  subsequently  challenged  by  private  litigants,  then  the  defense 
should  be  that  we  have  acted  in  good  faith,  we  have  not  been  prose- 
cuted by  the  Justice  Department  and  therefore,  we  should  be  immune 
from  private  action  suits. 

Isn't  that  the  principle  we  are  talking  about  here  ? 

Mr.  McLaren.  I  don't  think  we  are  talking  about  a  general  prin- 
ciple. I  think  we  are  talking  about  this  particular  situation  where,  I 
think,  that  you  may  find  some  of  these  people  got  advice  not  only  from 
their  own  lawyers  but  indications  from  the  Justice  Department  that 
some  of  these  arrangements  were  not  frowned  upon. 

Mr.  Cohen.  Well,  if  there  is  anything  in  the  Justice  Department 
records 

Mr.  McLaren.  I  don't  know  that  there  is  anything  in  writing  any- 
where. But  it  may  very  well  have  been  done  orally. 
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Mr.  Cohen.  I  know  when  Don  Turner  testified  here  at  these  hearings 
and  was  asked  about  the  San  Francisco  and  the  Miami  agreements, 
he  stated — 

I  will  say,  Mr.  Chairman,  these  arrangements  were  not  cleared.  The  parties  in 
both  eases  were  told  we  would  not  take  action  to  enjoin  the  proposed  arrange- 
ments at  the  time,  that  the  whole  matter  would  be  left  open  pending  study  of 
the  whole  situation,  and  specifically  pending  the  outcome  of  litigation. 

So  at  least  in  the  case  of  those  two  joint  operating  agreements, 
when  they  went  into  effect,  they  were  on  notice  that  these  in  fact  may 
be  illegal  agreements. 

It  is  significant,  I  think,  that  most  of  the  plaintiffs"  cases  are  in 
San  Francisco.  So  what  then  would  be  the  rationale  for  immunizing 
the  San  Francisco  agreements  in  private  action  suits,  when  they  were 
on  notice  by  the  Justice  Department  at  the  time  they  entered  into  the 
joint  operating  agreement,  that  that  agreement  might  in  fact  be 
illegal  in  the  future? 

Mr.  McLaren.  Mr.  Cohen,  if  the  plaintiffs  in  San  Franicsco  had 
decided  that  they  were  injured  a  number  of  years  ago,  back  when 
they  claim  they  started  being  injured,  and  they  had  crone  in  and  they 
had  filed  suit  and  they  had  been  successful.  I  would  have  no  feeling 
about  their  recovery. 

However,  when  they  come  in  on  the  day  after  the  Supreme  Court 
decided  the  Tucson  case  brought  by  the  U.S.  Government,  then  I 
don't  have  exactly  the  same  feeling  about  them. 

Mr.  Cohen.  That  is  a  condemnation  of  the  private  antitrust  bar  for 
waiting  until  the  Justice  Department  brings  cases,  rather  than  search- 
ins:  out  cases  and  bringing  them  earlier.  But  it  doesn't  get  to  the  basic 
principle  involved  here. 

I  take  it  you  would  not  feel  this  kind  of  immunity  should  be 
extended,  at  least  at  this  time,  to  other  industries? 

Mr.  McLaren.  It  certainly  wouldn't  be  expanded  to  other  industries 
and  it  would  be  confined  to  these  particular  circumstances.  And  as  I 
said  before,  we  do  not  favor  exemptions  of  any  kind  from  the  treble 
damage  provision. 

Mr.  Cotien.  If  there  are  other  joint  operating  publishers  interested 
in  negotiating  with  the  Justice  Department,  would  you  be  willing  to 
meet  them  and  discuss  their  problems? 

Mr.  McLaren.  \Ve  have  been  in  touch,  with  some  other  publishers 
in  other  cities  and  have  encouraged  them  to  come  in  and  we  have  told 
them  that  we  believe  that  joint  arrangements  can  be  worked  out  within 
the  framework  of  the  antitrust  laws. 

As  I  indicated  at  the  outset,  I  prefer  to  see  no  legislation  on  this. 

Senator  Hart.  Mr.  McLaren,  thank  you  very  much.  Although  you 
have  testified  before  a  number  of  other  committees,  this  is  the  first  time 
we  have  had  the  benefit  of  your  counsel  since  you  actually  assumed 
this  post. 

I  remember  a  brief  visit  for  confirmation. 

I  guess  the  most  eloquent  indication  of  my  feeling  about  the  service 
you  are  giving  the  people  of  America  is  the  fact  that  onlv  yesterday  I 
inserted  in  the  record  a  speech  of  the  Attorney  General,  Mr.  Mitchell. 
It  does  not  minimize  at  all  the  credit  due  Mr.  Mitchell  if  I  express 
suspicion  that  the  speech  came  largely  out  of  your  office  and  your  pen. 
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Describing  the  concern  that  your  department  has  and  that  you  share 
with  respect  to  the  increasing  concentration  brought  about  by  con- 
glomerate mergers,  you  have  actually  gone  to  bat  as  for  a  long  time  I 
was  hoping  that  some  of  your  predecessors  would  in  testing  the  exist- 
ing law. 

I  am  grateful  for  it  and  I  welcome  the  chance  to  thank  you  and  I 
think  a  lot  of  Americans  who  don't  know  you  are  doing  it  would  want 
to  join  me  in  that. 

Mr.  McLaren.  Senator,  I  appreciate  that  very  much  and  I  think  I 
have  said  before  and  I  say  again  that  the  talk  that  you  made  in,  I 
think,  April  of  1968,  before  the  American  Bar  Antitrust  Section, 
alerted  me  to  the  need  that  there  was  for  some  strong  antitrust  enforce- 
ment. 

Senator  Hart.  I  am  glad  you  are  where  you  are.  Thank  you  very 
much. 

(Letter  from  Eichard  McLaren  follows :) 

Juxe  25,  1969. 
Hon.  Philip  A.  Habt, 

Chairman,  Antitrust  and  Monopoly  Subcommittee, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairmax  :  Study  of  the  relevant  case  law  confirms  my  representa- 
tions to  your  subcommittee  last  Friday  that  the  Brooke  Amendment  to  S.  1520 
suffers  no  Constitutional  infirmity  as  a  result  of  its  effect  of  precluding  private 
persons  from  instituting  or  maintaining  causes  of  action  for  treble  damages  under 
Section  4  or  for  injunctive  relief  under  Section  16  of  the  Clayton  Act.  Below  is  a 
brief  analysis  of  the  Constitutional  issues.  As  you  will  note,  the  discussion  is 
limited  to  the  application  of  the  Due  Process  clause  of  the  Fifth  Amendment  and 
to  the  doctrine  of  Separation  of  Powers  set  forth  in  Art.  Ill  of  the  Constitution. 
These  provisions  have  been  the  chief  vehicle  of  attack  on  other  legislation  which 
has  had  the  effect,  similar  to  that  of  the  Brooke  Amendment,  of  retroactively  de- 
priving private  litigants  of  the  right  to  sue. 

It  is  well  settled  that  private  rights  created  by  statute  may  be  constitutionally 
terminated  by  Congress  in  cases  where  the  holders  of  those  rights  have  not 
changed  their  positions  materially  in  reliance  on  the  pre-existing  law.  In'  this 
regard  the  expense  and  trouble  of  litigation  does  not  constitute  a  material  change 
of  position.  The  most  notable  example  of  the  termination  of  private  rights  is  in  the 
Poral-to-Portal  Cases.  In  a  series  of  unexpected  decisions,  the  Supreme  Court 
vastly  expanded  the  standard  for  computing  overtime  under  the  Fair  Labor 
Standards  Act.  In  consequence,  groups  of  employees  filed  claims  for  overtime  pay 
based  on  the  new  standard.  These  claims  aggregated  in  the  billions  of  dollars. 
Congress  responded  by  enacting  the  Portal-to-Portal  Act  of  1947,  which  exempted 
employers  from  liability  for  such  claims  and  deprived  all  Federal  and  state  courts 
of  jurisdiction  over  wage  claims  based  on  the  Supreme  Court  decisions.  More  than 
100  different  Federal  and  State  courts  upheld  the  statute  against  the  argument 
that  since  it  precluded  private  litigants  from  maintaining  or  instituting  causes  of 
action,  it  was  a  violation  of  the  Fifth  Amendment  Due  Process  clause.  E.g.  Bat- 
talia v.  General  Motors  Corp.,  169  F.2d  254  (2d  Cir.),  eert  denied.  335  U.S.  887 
(1948)  ;  Seese  v.  Bethlehem  Steel  Co.,  1968  F.2d  58  (4th  Cir.  1948)  :  Fisch  v.  Gen- 
eral Motors  Corp.,  169  F.2d  266  (6th  Cir.  1948)  ;  Moss  v.  Hawaiian  Dredging  Co., 
187  F.2d  442  (9th  Cir.  1951).  The  position  of  the  courts  on  the  due  process  issue 
was  well-stated  in  Asseleta  v.  1^9  Madison  Avenue  Corp.,  179  F.  Supp.  413,  415 
( S.D.N. Y.  1948)  : 

These  claims,  whether  or  not  they  are  considered  the  right  to  property  or 
property,  being  purely  statutory  in  origin,  and  affecting  interstate  commerce, 
may  be  modified  or  destroyed  by  Congress  at  any  time  before  they  have  been 
reduced  to  unreviewable  final  judgments  without  violating  due  process  of 
law. 

It  is  also  well  settled  that  retroactive  exemption  statutes  do  not  violate  the 
Separation  of  Powers  doctrine  of  Article  III  of  the  Constitution.  That  is,  Congress 
does  not  unconstitutionally  encroach  upon  judicial  power  when  it  enacts  legisla- 
tion which  has  the  effect  of  rendering  a  pending  lawsuit  or  cause  of  action  a 
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millitv  As  long  as  such  cause  of  action  has  not  reached  a  final  judgment  vesting 

rh-lfe  riehts  the  doctrine  of  Separation  of  Powers  is  not  violated  Pennsylvania 

TwLunfanTBelmont  Bridge  Co.,  59  U.S.  (18  How.' .421  431  (1*55); ^ited 

sZeTvlHrst  Nat  Bank  &  Trust  Co.  of  Lexington,  280  F.  Supp.  260,  264  (E.D. 

K^Si^^e^o^al1u^l(n^,heen  reached  in  the  private  Htlga- 
tion  which  has  resSted  from  the  Supreme  Court's  decision  in  Citizen  P^Ushmg 
Co\ United  Mates  No.  243,  Oct.  Term,  1968,  March  10,  1969,  it  is  clear  that  the 
Brooke  Amendment  to  S.  1520  does  not  violate  either  the  Due .Process  clause  of  the 
Fifth  Amendment  or  the  Separation  of  Powers  doctrine  of  Article  III. 

Sincerely  yours,  Richard  W.  McLaren, 

Assistant  Attorney  General  Antitrust  Division. 

We  have  one  more  witness,  Mr.  Morris  Levin.  . 

Mr.  Levin,  we  are  delighted  to  welcome  you  here.  He  is  identified 
more  fully  in  his  statement. 

STATEMENT  OF  MORRIS  J.  LEVIN,  COUNSEL  EOR  TUCSON 

NEWSPAPERS,  INC. 

Mr.  Levin.  Thank  you,  Mr.  Chairman. 

Before  I  begin,  Mr.  Chairman,  let  me  note  that  I  am  counsel  for  the 
Tucson  newspapers,  who  are,  as  the  Assistant  Attorney  General  noted 
under  order  to  come  into  court  on  July  3  or  July  2. 1  am  not  certain  of 

thTheyare  meeting  and  have  been  meeting  with  the  Attorney  General. 
They  are  under  a  court  order  and  they  are  attempting  to  comply  in 
o-ood  faith  with  that  order.  This  does  not  mean  in  any  manner  or  regard 
That  they  are  less  interested  in  this  legislation  now  than  they  were  be- 
for.  The  meeting  with  the  Attorney  General's  office  is  in  compliance 
with  the  order  of  the  court.  .  1 

Mr  Chairman  and  members  of  the  Subcommittee  on  Antitrust  and 
Monopoly  Legislation,  I  appreciate  the  opportunity  to  testify  before 
you  today  in  support  of  S.  1520,  the  newspaper  preservation  bill. 
J  My  name  is  Morris  J.  Levin,  and  I  am  an  attorney,  practicing  in 
Washington,  D.C.  I  am  the  legislative  counsel  for  the  Tucson  news- 
papers, the  defendants  in  the  antitrust  action  brought  by  the  Depart- 
ment of  Justice.  My  testimony  is  also  offered  on  behalf  of  all  of  the 
publishers  who  are  engaged  in  joint  newspaper  operations. 
1  At  this  time,  I  would  ask  to  have  included  m  the  hearing  record  a 
number  of  statements,  submitted  by  publishers  in  pint  operations, 
endorsing  the  newspaper  preservation  bill,  and  urging  favorable  ac- 
tion bv  this  subcommittee.  .         . 

I  would  like  to  present  these  statements  at  the  conclusion  of  my  pre- 
pared statement,  and,  if  I  may,  comment  on  them  at  that  time. 

Mr.  Chairman,  I  apparently  am  the  only  witness  who  will  testify 
in  support  of  this  legislation.  I  believe  the  reason  for  this  is  faiily 
obvious.  During  the  90th  Congress  there  were  21  days  of  hearings  on 
S  1312  the  predecessor  to  S.  1520.  There  are  seven  volumes  of  testi- 
mony and  exhibits  covering  those  21  days  of  hearings  much  of  it 
relevant  to  this  bill— including  testimony   by   a   number   of  joint 

OPRa'therr'than  subject  the  subcommittee  to  a  needless  repetition  of 
such  testimony,  and  in  hopes  of  expediting  action  on  this  measure,  1 
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would  suggest  that  the  earlier  testimony  by  the  publishers  be  con- 
sidered as  incorporated  herein.  I  will  attempt  to  address  myself  to 
legal  matters  involved. 

NEED    FOR    LEGISLATION 

As  the  subcommittee  has  been  advised,  the  first  known  joint  operat- 
ing arrangement  was  entered  into  in  Albuquerque,  X.  Mex.,  in  1933. 
Its  basic  purpose  was  to  preserve  two  newspaper  voices  in  a  city  which 
could  not  support  two  commercially  competing  newspapers.  One  paper 
had  become  dominant  in  circulation  and  advertising,  and  it  was  only 
a  matter  of  time  before  the  weaker  paper  would  either  close  its  doors 
or  merge  with  the  dominant  paper.  The  joint  operating  arrangement 
enabled  the  preservation  of  two  news  and  editorial  voices  in  Albu- 
querque, and  this  type  of  arrangement  was  adopted  thereafter  by 
other  papers  in  similar  circumstances.  The  cities  today  with  joint  op- 
erating arangements,  and  the  dates  when  they  were  entered  into,  are 
as  follows : 

Years 

Albuquerque,  N.  Mex 1933 

El   Paso,   Tex 1936 

Nashville,   Tenn 1937 

Evansville,    Ind 1938 

Tucson,  Ariz 1940 

Tulsa.  Okla 1941 

Madison,   Wis 1948 

Fort   Wayne,    Ind 1950 

Bristol,  Tenn.-Va 1950 

Birmingham,  Ala 1950 

Lincoln,   Nebr 1950 

Salt  Lake  City,  Utah 1953 

Shreveport,  La 1953 

Franklin-Oil   City,   Pa 1956 

Knoxville,  Tenn 1957 

Charleston,  W.   Va 1958 

Columbus,    Ohio 1959 

St.  Louis,  Mo 1959 

Pittsburgh,    Pa 1961 

Honolulu,    Hawaii 1962 

San  Francisco,  Calif 1965 

Miami,    Fla 1966 

To  my  knowledge,  the  only  joint  operating  arrangement  that  was 
terminated  by  a  divorce  of  the  two  papers  occurred  in  Chattanooga, 
Tenn.  The  joint  operating  arrangement  there  was  entered  into  in  1942, 
and  terminated  in  1966.  I  have  been  advised  by  reliable  sources  that 
both  papers  in  Chattanooga  have  been  losing  money  since  the  breakup, 
and  that  both  are  still  operating  at  considerable  deficits.  The  papers 
in  the  cities  listed  above  are  still  engaged  in  joint  operating  arrange- 
ments. 

Xow  these  joint  operating  arrangements  are  not  all  identical.  They 
do  have  basic  arrangements  in  common.  These  include  profit  pooling, 
in  addition  to  the  joint  use  by  both  papers  of  the  same  mechanical  fa- 
cilities. In  addition,  many  also  provide  for  a  single  advertising  and 
single  circulation  department  for  the  two  newspapers. 

What  this  generally  amounts  to,  is  a  commercial  merger  by  the  two 
newspapers,  while  maintaining  separate  news  and  editorial  depart- 
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ments.  Thus,  while  commercial  competition  between  the  papers  is 
usually  eliminated,  there  remains  a  competition  in  ideas. 

This  was  just  noted  by  the  Assistant  Attorney  General  and  it  was 
mentioned  by  Senator  Brooke  in  introducing  his  most  recent  amend- 
ments on  Wednesday. 

The  legality  of  these  operations  was  apparently  never  questioned. 
The  use  of  the  arrangement  grew  over  the  years.  A  number  of  the  pub- 
lishers advised  the  Department  of  Justice  in  advance  of  commencing 
such  operations,  and  the  Department  issued  a  number  of  "release"  let- 
ters concerning  such  arrangements.  Thus  the  Department  of  Justice 
was  hardly  unaware  of  their  existence.  The  arrangements  also  were 
discussed  in  the  debates  in  both  the  Senate  and  House  during  the  con- 
sideration of  the  Celler-Kefauver  Act,  and,  more  recently,  were  men- 
tioned during  newspapers  hearings  before  the  House  Antitrust  Sub- 
committee a  few  years  ago. 

The  Department  of  Justice  brought  an  antitrust  action  against  the 
newspapers  in  Tucson  late  in  1964,  and  moved  before  the  U.S.  district 
court  for  summary  judgment  declaring  the  joint  operating  arrange- 
ments to  be  in  violation  of  the  law.  The  district  court  granted  the  De- 
partment's motion,  finding  that  the  arrangement  constituted  a  per  se 
violation  of  the  antitrust  laws  in  that  it  provided  for  "price  fixing," 
"market  allocation,"'  and  "profit  pooling.'"  Thereafter,  following  trial 
on  other  issues,  the  court  ordered  that  the  joint  operating  arrangement 
be  abrogated  so  as  to  eliminate  the  violations  to  the  antitrust  laws. 

May  I  digress  for  a  moment  to  state  a  little  of  the  legal  history  in 
Tucson.  When  the  Justice  Department  brought  its  action  in  December 
1944,  it  originally  moved  for  a  temporary  restraining  order,  which 
would  prohibit  Mr.  Small  for  exercising  his  option  to  purchase  the 
other  paper  rather  than  let  it  fall  into  the  hands  of  Brushmoore,  which, 
incidentally,  is,  now  owned  by  Lord  Thompson.  The  court  declined  to 
give  the  temporary  restraining  order.  Thereafter  the  purchase  was 
com  Dieted. 

The  Justice  Department  then  moved  for  a  permanent  injunction  pro- 
hibiting Mr.  Small  from  selling  the  Star.  Mr.  Small  owns  the  Star 
today  because  he  has  to  own  the  Star  today.  He  is  prohibited  until  this 
case  is  completed  from  selling  the  Star.  He  is  also  prohibited  from 
having  anything  to  do  with  the  management  of  the  Star,  its  news,  or 
editorial  policies. 

If  Mr.  Small  were  to  engage  in  any  actions  which  would  affect  the 
operations  of  the  Star,  he  would  be  in  contempt  of  court. 

I  am  afraid  Mayor  Corbett  did  not  realize  there  are  legal  implica- 
tions on  Mr.  Small  regarding  the  Star. 

While  the  district  court  found  that  the  Tucson  Citizen  had,  from 
1932  to  1940,  "operated  at  a  substantial  loss,"  and  "its  losses  were  de- 
frayed by  contributions  made  by  its  stockholders"1  (finding  No.  12),  it 
subsequently  held  that  at  the  time  the  papers  entered  into  the  joint 
operating  arrangement  in  1940,  the  Citizen  was  not  failing.  It  is  im- 
portant to  note  that  the  "failing  company"  defense  had  been  evolved 
by  the  Tucson  newspapers  as  justifying  their  action  in  entering  the 
joint  arrangement — which  they  contended  to  be  a  commercial  merger. 
The  district  court,  however,  had  found  that  the  joint  operating  ar- 
rangement was  not  a  merger,  and  its  determination  on  the  "failing 
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company"  doctrine  must  be  read  as  holding  that  even  if  it  were  a 
merger,  the  papers  did  not  meet  the  "failing  company"  test. 

The  case  was  appealed  to  the  U.S.  Supreme  Court.  On  March  10, 
1969,  the  Supreme  Court  affirmed  the  decision  and  order  of  the  district 
court.  In  its  decision,  the  Supreme  Court  dismissed  as  frivolous  the 
contention  that  the  joint  operating  arrangement  in  Tucson  should  be 
considered  as  a  merger.  But,  the  Supreme  Court  did  go  deeply  into 
the  question  of  the  '"failing  company"  defense.  In  fact,  the  Court  ex- 
tended the  test  for  failing  companies  at  least  as  applied  to  newspapers. 
(This  will  be  discussed  hereinafter.) 

The  Supreme  Court:s  mandate  was  served  upon  the  district  court, 
and  the  Tucson  newspapers  were  then  given  90  days  within  which  to 
prepare  a  plan  for  the  dissolution  of  the  joint  operating  arrangement 
by  the  elimination  of  the  arrangements  found  to  be  in  violation  of  the 
antitrust  laws.  This  plan  must  be  filed  with  the  district  court  by  July 
2, 1969,  or  July  3, 1969. 

While  the  Tucson  papers  are  the  only  ones  now  under  Court  order 
to  break  up  their  joint  operating  arrangement,  it  must  be  kept  in 
mind  that  during  the  trial  in  Tucson  the  attorney  for  the  Department 
of  Justice  stated  that  Tucson  was  the  test  case,  and  its  result  would 
affect  all  of  the  joint  operating  arrangements.  Again,  in  hearings  be- 
fore this  subcommittee  last  year,  and  also  before  the  House  Antitrust 
Subcommittee,  the  Assistant  Attorney  General  stated  that  if  the  Su- 
preme Court  affirmed  the  Tucson  decision,  the  Department  would  have 
to  move  against  all  other  publishers  in  like  operations. 

The  fact  there  may  be  a  little  more  time  provided,  as  the  Assistant 
Attorney  General  now  stated,  or  as  the  Brooke  amendment  would  pro- 
pose, does  not  solve  the  problem.  It  puts  it  aside  for  a  little  while  but 
does  not  solve  the  problem  facing  the  %22  cities  and  44  papers. 

Therefore,  the  action  in  Tucson  affects  as  well  42  other  papers  in  21 
cities.  For  this  reason,  the  remarks  made  hereafter  regarding  the  need 
for  the  proposed  legislation,  S.  1520,  apply  to  all  of  the  joint  operating 
arrangements. 

To  begin  with,  there  is  apparently  no  argument  that  the  joint  use 
of  mechanical  facilities  by  two  papers  is  permissible.  The  sponsors  of 
the  legislation  and  those  opposing  it  and  those  working  toward  its 
passage  have  never  doubted,  they  have  never  questioned  this,  and  they 
have  never  stated  we  needed  legislation  to  use  the  mechanical  facili- 
ties jointly.  This  is  a  straw  man  which  has  been  created  by  the  oppo- 
sition, which  they  have  very  successfully  beaten  down,  but  it  does  not 
help  us  one  little  bit. 

This  would  include  the  joint  use  of  the  same  presses  and  printing 
equipment,  and  also  the  delivery  trucks.  There  is  no  argument  but  that 
this  would  provide  savings  for  the  publishers  involved — not  as  to  la- 
bor, you  still  require  two  shifts  to  operate  these  facilities — in  the  cost 
of  actually  producing  the  paper.  But  these  savings  would  not  offset 
the  increased  costs  of  having  to  establish  two  advertising,  accounting, 
and  circulation  departments.  The  record  before  the  court  in  Tucson, 
and  the  hearing  record  on  S.  1312,  demonstrate  that  there  would  be 
major  increases  in  costs  which  would  immediately  place  at  least  one 
of  the  two  papers  in  each  city  in  a  losing  position.  To  meet  such  in- 
creased expenses,  one  or  both  papers  would  have  to  raise  circulation 
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rates  and/or  advertising  rates.  The  effect  of  this  would  be  to  return 
the  papers  to  the  positions  they  were  in  prior  to  entering  the  joint 
operating-  arrangement — one  becoming  dominant,  and  the  other  fail- 
ing. Thus  the  savings  from  joint  use  of  mechanical  facilities  would 
not  be  enough  to  allow  the  continued  operation  of  two  totally  compet- 
ing papers. 

I  believe  that  there  are  exhibits  in  the  record  in  S.  1312  which  were 
prepared  by  certified  public  accountants  showing  the  brakup  of  a 
number  of  joint  operating  arrangements. 

Moreover,  there  has  been  no  real  explanation  of  what  would  be  done 
about  the  Sunday  paper.  Obviously,  one  set  of  presses  can  produce  only 
one  Sunday  paper.  But,  the  publisher  with  the  Sunday  edition  has  a 
tremendous  advantage  over  his  competitor  in  attracting  advertising. 
Sunday  circulation  is  greater,  and  it  historically  contains  the  most  ad- 
vertising. Again,  the  paper  with  the  Sunday  edition  would,  in  all  like- 
lihood, quickly  attain  a  dominance  in  attracting  advertising,  and  the 
competitor  without  a  Sunday  edition,  could  never  catch  up. 

The  only  realistic  alternative  would  be  that  both  papers  would  have 
to  publish  Sunday  editions,  and  that  would  require  two  sets  of  presses 
and  other  mechancal  equipment.  In  other  words,  the  joint  use  of 
mechanical  equipment  sounds  good,  but  it  just  will  not  work. 

While  I  have  heard  comment  that  a  joint  operating  arrangement 
might  be  tolerated  on  Sundays,  I  must  note  my  doubt  as  to  this — 
though  this  has  apparently  been  stated  again  today  by  the  Assistant 
Attorney  General — since  such  a  Sunday  arrangement  would  still  con- 
tain the  violations  of  the  antitrust  laws  condemned  by  the  district 
court.  (This  point  will  be  further  discussed  hereafter.) 

We  then  come  to  the  conclusion  that,  absent  remedial  legislation, 
the  44  papers  in  22  cities  must  terminate  their  joint  operating  arrange- 
ments, and  must  attempt  to  compete  commercially  as  well  as  in  in  ideas. 
The  economic  facts  already  of  record  clearly  demonstrate  that  such 
competition  would  be  short  lived.  One  paper  in  each  city  will  become 
dominant,  and  the  other  will  become  again  a  failing  paper.  The  failing 
paper  will  be  faced  with  the  alternatives  of  selling  out  to  its  com- 
petitor (if  the  competitor  is  willing  to  buy,  and  not  willing  to  wait 
and  let  it  fail)  or  closing  its  door.  It  is  less  than  realistic  to  assume 
that  an  outsider  will  come  in  to  purchase  the  failing  paper — at  least 
history  would  be  to  the  contrary.  Finally,  one  of  the  two  newspaper 
voices  in  each  city  would  be  stilled. 

To  me  it  seems  more  than  apparent  that  once  a  paper  has  closed 
down  and  has  no  circulation  and  no  advertising,  it  is  going  to  be  an 
awful  lot  harder  to  get  it  started  again  and  get  it  moving  again  and 
have  any  hopes  of  succeeding  in  a  purchase  arrangement  or  joint 
operating  arrangement. 

To  prevent  this  from  occurring,  the  newspaper  preservation  bill 
must  be  enacted. 

Section  4(a)  of  S.  1520  describes  the  exemption  to  the  antitrust 
law  which  is  required  to  overcome  the  decision  of  the  court  in  the 
Tucson  case.  Section  4(b),  which  was  added  last  year  to  S.  1312, 
limits  this  exemption  to  only  what  is  essential  for  a  joint  operating 
arrangement,  which  is  defined  in  section  3(2)  of  the  bill. 

As  defined  in  the  bill,  a  joint  operating  arrangement  necessarily 
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includes  the  joint  use  of  production  facilities,  and  may  include  joint 
or  unified  action  with  respect  to  any  one  or  more  of  the  following: 
printing;  time,  method,  and  field  of  publication;  allocation  of  pro- 
duction facilities;  distribution;  advertising  solicitation;  circulation 
solicitation ;  business  department ;  establishment  of  advertising  rates ; 
establishment  of  circulation  rates;  and  revenue  distribution. 

Of  course,  this  would  be  amended  by  the  amendment  Senator  Brooke 
introduced  on  Wednesday,  and  I  hope  to  discuss  this  at  a  later  point. 

These  are  the  activities  wliich  this  bill — section  4 — would  authorize 
for  joint  operators,  where  at  least  one  of  the  papers  was  failing  when 
they  entered  into  the  joint  operating  arrangement.  Clearly,  these  ac- 
tivities would  overcome  the  court's  findings  of  per  se  violations,  because 
this  bill  would  place  a  joint  operating  arrangement  on  the  same  legal 
footing  as  a  complete  and  total  merger. 

Consider  that  in  over  150  cities  in  the  United  States,  there  is  one 
owner  of  the  morning,  evening,  and  Sunday  newspapers.  In  each  of 
those  situations,  that  one  owner  can  now  legally  engage  in  all  of  the 
activities  provided  for  in  section  3(2)  to  be  available  to  those  in  joint 
operating  arrangements.  The  one  owner  may  certainly  set  advertising 
and  circulation  rates  for  both  papers,  and  ma}'  require  of  stockholders 
a  normal  arrangement  not  to  compete  in  the  area.  Moreover,  the  one 
owner  may  divide  the  profits — among  stockholders,  partners,  et 
cetera — according  to  a  preconceived  formula. 

These  are  the  actions  declared  to  be  unlawful  for  joint  operations, 
and  this  bill  would  simply  make  them  legal.  In  accomplishing  this, 
the  bill  does  not  give  to  the  joint  operators  any  greater  authority  than 
is  now  available  in  one-owner  situations.  Section  4(b)  so  provides, 
and  this  is  the  very  crux  of  the  bill.  Joint  operators  who  offer  the  pub- 
lic two  competing  editorial  and  news  voices  should  not  be  the  subject 
of  discrimination  in  the  law  because  of  the  maintenance  of  these  diverse 
voices.  To  the  contrary,  the  joint  operating  publishers  must  be  "con- 
sidered as  equal  in  the  eyes  of  the  law  to  a  total  merger,  with  one 
owner,  and  one  voice. 

That  is  the  basis,  the  intent  and  purpose  of  this  legislation. 

In  short,  this  bill  provides  for  the  legal  recognition  of  a  joint  op- 
erating arrangement  as  a  merger,  for  it  is,  indeed,  a  commercial  merger. 
Therefore,  the  bill  should  be  considered  as  rectifying  an  anomaly  in 
the  existing  law. 

Only  the  Congress  can  provide  this  relief.  Since  the  district  court 
held  the  joint  operating  arrangement  was  not  a  merger,  and  this  was 
affirmed  by  the  Supreme  Court,  there  is  no  other  remedy  available. 
In  fact,  counsel  for  the  Government,  in  arguing  before  the  Supreme 
Court,  stated  that  the  relief  requested  could  come  only  from  the 
Congress. 

The  maintenance  of  two  editorial  voices  would  be  in  the  public 
interest.  I  doubt  that  that  is  in  dispute.  It  would  thus  be  in  the  public 
interest  to  give  to  publishers  in  joint  operating  arrangements — who 
are  not  incomplete  mergers  only  because  they  have  insisted  upon  re- 
taining separate  newspaper  voices — the  same  legal  rights  as  are  avail- 
able to  one  owner  operations. 

The  arguments  wliich  have  been  made  that  this  bill  would  create 
a  broad  exemption  to  the  antitrust  laws,  and  would  give  joint  operators 
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unnecessary  and  unprecedented  powers,  is  just  a  fiction.  Those  who 
make  such  arguments  are  either  unfamiliar  with  the  bill,  or  are 
purposely  trying  to  obfuscate  the  real  issue. 

Yes,  the  bill  would  overturn  the  District  and  Supreme  Court  de- 
cisions in  the  Tucson  case.  It  is  so  intended,  because  the  law  needs 
correction.  But  the  bill  goes  no  further  than  is  essential  to  provide 
equality  in  the  law  for  a  joint  operating  arrangement. 

The  fact  that  the  joint  operating  arrangements  may  offer  combina- 
tion advertising  rates  is  based  upon  the  acceptance  of  such  arrange- 
ments in  one-owner  situations.  In  Times-Picayune  Publishing  Com- 
pany v.  United  /States.  345  U.S.  594  (1953).  and  in  Kansas  City  Star 
Co.  v.  United  States,  240  F.  2d  643  (8th  Cir.  1957),  the  courts  held 
that  one  owner  of  morning,  evening  and  Sunday  papers  might  have 
combination  advertising  rates.  Moreover,  many  publishers  of  weekly 
papers  offer  such  combination  rates — as  was  attested  to  by  such  wit- 
nesses before  this  subcommittee  during  the  hearings  on  S.  1312.  There 
are  known  cases  where  separately  owned  weekly  papers  offer  combi- 
nation rates  to  their  advertisers.  This  is  even  done  with  magazines,  for, 
as  reported  by  Changing  Times,  the  Kiplinger  magazine,  in  May  1969 
(at  p.  29)  : 

Strange  ad  fellows :  At  the  left  end  of  the  editorial  spectrum  is  the  New 
Republic :  at  the  right  end,  the  National  Review.  The  two  magazines  are  miles 
apart  on  practically  every  issue  of  the  day.  But  when  it  comes  to  selling  ads, 
they  are  buddy-buddy.  Place  an  ad  in  both  publications  at  once  and  you  get  a 
10%  discount  on  the  total  bill. 

So  long  as  combination  rates  are  available  to  one-owner  operations, 
they  should  be  available  to  joint  operators.  This  is  not  only  just,  it  is 
the  only  realistic  approach  to  take. 

Apparently  the  Assistant  Attorney  General  has  found  that  combina- 
tion rates  that  are  cost  oriented  are  acceptable. 

The  same  applies  as  well  to  circulation  rates  and  to  the  division  of 
profits.  Joint  operating  arrangements  would  be  considered  to  be 
mergers,  and  these  activities  are  realistically  lawful  in  one-owner 
situations. 

The  limitations  to  the  exemption  spelled  out  in  section  4(b)  insure 
that  the  joint  operators  are  not  placed  beyond  reach  of  the  antitrust 
laws,  but  are  restricted  to  the  authorities  essential  to  their  operations. 

The  exemption  provided  by  section  4  is  in  the  public  interest,  and 
does  not  create  an  improper  precedent  for  amending  the  antitrust 
laws.  The  bill  is  consistent  with  the  design  and  intent  of  the  antitrust 
laws — the  maintenance  of  existing  competition.  This  bill  would  main- 
tain competition  in  the  marketplace  of  ideas. 

Moreover,  I  think  it  should  be  obvious  this  is  not  the  first  exemption 
to  the  antitrust  laws.  They  have  covered  many  fields. 

Section  3(5)  of  S.  1520  provides  a  definition  to  be  applied  by  the 
Federal  courts  in  determining  when  a  newspaper  is  failing.  The  defi- 
nition is  in  broad  language,  as  are  the  Sherman  and  Clayton  Acts. 
To  argue  that  the  proposed  language  of  the  definition  is  too  broad  or 
general  fails  to  take  into  consideration  the  fact  that  the  courts  have 
had  little  difficulty  in  interpreting  similar  language  in  the  antitrust 
laws. 

Apparently  this  satisfies  Senator  Brooke.  He  stated  that  on 
Wednesday. 
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The  definition  of  necessity  overrules  the  decisions  by  the  District 
and  Supreme  Courts  in  the  Tucson  case.  The  exemption  discussed 
above  would  be  meaning-less  without  providing-  a  new  definition  for  a 
"failing  newspaper".  That  is  because  it  would  appear  that  the  defi- 
nitions applied  by  the  courts  would  invalidate  most,  if  not  all,  of  the 
joint  operating  arrangements  now  in  existence.  The  district  court, 
while  recognizing  that  the  Tucson  Citizen  had  been  losing  money 
for  8  years,  still  held  that  it  was  not  failing.  Apparently  the  court 
concluded  that  the  owner  of  a  paper  must  continue  to  pump  all  of 
his  assets  into  a  losing  paper  until  he  becomes  bankrupt.  This  was 
considered  to  be  a  novel  application  of  the  failing  company  doctrine 
but  the  Supreme  Court's  decision  went  even  farther. 

The  Supreme  Court  held  that,  in  order  for  a  newspaper  to  be 
considered  failing,  and  before  entering  into  a  merger  or  joint  opera- 
tion arrangement,  it  had  to  meet  all  of  the  following  criteria  :  (1)  the 
paper  had  to  be  facing  liquidation,  not  just  consistently  losing  money 
over  a  sustained  period  of  time;  (2)  an  attempt  at  reorganization 
through  a  receivership  under  the  Bankruptcy  Act  must  have  been 
made :  and  (3)  an  attempt  must  have  been  made  to  sell  the  paper  to  an 
outside  party,  that  is,  someone  other  than  the  local  competitor. 

These  criteria  were  not  known  to  the  publishers  when  they  entered 
into  their  joint  operating  arangements.  Nor  were  they  required  by 
the  Department  of  Justice  in  the  past  when  they  gave  "release"  letters 
to  a  number  of  these  publishers.  These  criteria  would  thus  be  ex  post 
facto  for  the  existing  joint  operators  and,  without  a  change  in  defini- 
tion, could  well  bring  about  the  demise  of  all  of  the  existing  operations. 

The  Supreme  Court  noted  in  its  Tucson,  decision  that  the  failing 
company  defense  is  "a  judicially  created  doctrine."  The  Congress  pro- 
vided for  the  continued  application  of  the  doctrine  in  the  Celler- 
Kef  a uver  amendment  to  the  Clayton  Act.  Moreover,  Congress  has  dem- 
onstrated that  it  can  amend  this  doctrine,  or  provide  exceptions  to  its 
application. 

In  the  Bank  Merger  Act  of  1966,  the  Congress  held  that  there  was 
a  strong  public  interest  in  insuring  that  banks  do  not  fail.  With  this 
in  mind,  the  Congress  provided  a  less  onerous  failing  company  test 
to  be  applied  to  banks  wishing  to  merge  with  their  competitors.  While 
the  Congress  used  as  language  "in  order  to  prevent  a  probable  failure," 
the  legislative  history  made  it  clear  that  the  test  to  be  applied  by  the 
courts  would  be  something  less  restrictive  than  the  traditional  failing 
company  doctrine,  as  set  forth  in  International  Shoe  Company  v.  Fed- 
eral Trade  Commission,  280  U.S.  291.  Thus,  when  the  Bank  Merger 
Act,  and  particularly  its  section  on  failing  banks,  was  interpreted 
by  the  Supreme  Court  in  United  States  Third  National  Bank  in  Nash- 
ville, 390  U.S.  171,  the  Court  recognized  the  clearly  expressed  intention 
of  Congress  to  use  a  less  rigorous  test. 

Congress  was  also  concerned  about  banks  in  danger  of  collapse — 
banks  not  so  deeply  in  trouble  as  to  call  forth  the  traditional  "failing 
company"  defense,  but  nonetheless  in  danger  of  becoming  before  long, 
financially  unsound  institutions. 

Please  note  that  the  language  in  section  3(5),  regarding  a  news- 
paper "unlikely  to  remain  or  become  a  financially  sound  institution," 
is  not  unlike  the  Court's  language  quoted  above.  Since  the  Court  used 
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As  stated  earlier,  it  is  our  position  that  the  maintenance  of  diverse 
these  words,  it  is  obvious  that  the  Court  understands  their  meaning, 
and  can  apply  a  test  based  upon  this  standard. 

editorial  voices  is  also  in  the  public  interest.  This  is  set  forth  in  section 
2  of  S.  1520.  Therefore,  the  Congress  certainly  has  the  authority  to 
provide  a  test  with  a  smaller  risk  of  failure  for  newspapers. 

In  truth,  newspaper  economics  require  a  test  less  stringent  than  that 
provided  by  the  Supreme  Court  in  the  Tucson  decision.  As  the  district 
court  found  in  its  decision  (finding  68)  : 

The  quality,  circulation,  and  advertising  revenues  of  a  newspaper  are  inter- 
related. Generally  as  the  quality  of  a  newspaper  improves  it  receives  wider  pub- 
lic acceptance  and  its  circulation  increases.  As  the  circulation  increases,  the 
newspaper  becomes  more  attractive  to  merchants  as  an  advertising  medium  and 
advertising  revenues  consequently  increase.  The  increased  revenues  in  turn  enable 
the  publisher  to  increase  his  expenditures  on  the  news  and  editorial  staff,  wire 
services,  and  syndicated  features  and  otherwise  improve  the  quality  of  the  news- 
paper. As  a  corollary  to  this  process,  it  is  to  be  expected  that  if  the  quality  of 
the  newspaper  falls,  there  will  be  a  loss  of  circulation  to  other  publications, 
which  will  adversely  affect  newspaper  advertising  revenues,  and  a  decline  in 
advertising  revenues  will  further  adversely  affect  the  quality  of  the  newspaper, 
resulting  in  a  further  decline  in  circulation. 

The  cycle  described  by  the  district  court  moves  with  increasing 
rapidity.  Once  the  downward  cycle  has  begun,  there  is  precious  little 
time  to  think  about  corporate  reorganizations  or  searching  around 
for  a  buyer. 

It  also  must  be  kept  in  mind  that  there  is  no  inventory  of  merchan- 
dise with  a  newspaper,  as  there  is  for  a  manufacturer.  The  qualities 
of  a  paper  offered  for  sale  are  its  circulation,  which  provides  some 
base  for  advertisers,  and  its  staff.  A  failing  paper  which  attempts  to 
meet  the  criteria  proposed  by  the  Supreme  Court  would  soon  see  a 
desertion  by  advertisers  and  staff  alike.  Moreover,  once  a  paper  has 
stopped  publishing,  even  temporarily,  it  again  will  lose  circulation,  ad- 
vertisers and  staff.  Its  only  value  in  a  sale  would  be  its  mechanical 
equipment. 

A  review  of  the  market  in  failing  newspaper  during  the  past  several 
years  is  certainly  not  very  encouraging.  There  is  just  no  one  interested 
in  buying  a  loser,  as  demonstrated  in  New  York  City  and  many  other 
communities  across  the  Nation.  In  like  vein,  there  do  not  seem  to  be 
many  prospective  publishers  standing  in  line  to  begin  new  papers  in 
the  central  cities.  To  speculate  on  possible  "new  entries"  at  some  un- 
certain time  in  the  future  may  be  a  fine  mental  exercise,  but  is  it  really 
worth  chancing  by  allowing  existing  newspaper  voices  to  die — con- 
sidering newspaper  history  in  the  20th  century  ?  The  choice  is  not  at 
all  realistic. 

The  test  of  a  "failing  newspaper"  must  be  consistent  with  existing 
economic  conditions,  and  not  based  upon  a  hypothetical  future  situa- 
tion. The  definition  provided  in  section  3(5)  provides  a  realistic  and 
workable  test  in  determining  whether  a  paper  is  failing  so  as  to  be 
able  (pursuant  to  section  4)  to  enter  into  a  joint  operating  arrange- 
ment. 

I  have  had  the  opportunity  to  review  the  amendatory  language  pre- 
pared by  Senator  Dirksen,  and  would  like  to  comment  briefly  on  these 
changes.  The  additional  language  in  section  3(5)  is  apparently  in- 
tended to  be  used  in  the  disjunctive  with  the  existing  language.  Thus, 
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the  test  now  provided  in  the  bill  would  still  be  available.  As  such,  we 
would  have  no  objection  to  this  new  language. 

The  amendment  to  section  4  presents  something  more  of  a  problem. 
For  the  22  existing  joint  operating  arrangements,  the  amendment  to 
section  4(a)  would  provide  no  change  from  S.  1520,  as  introduced.  For 
this  reason,  it  cannot  be  considered  as  objectionable.  It  is  felt,  how- 
ever, that  the  opportunity  to  enter  joint  operating  arrangements  should 
be  left  open  in  the  future.  It  is  presumed  that  Senator  Dirksen's  pro- 
posed section  4(b)  would  make  such  provision  for  the  future,  but 
would,  at  the  same  time,  require  that  the  Attorney  General  review  in 
advance  such  future  arrangements.  As  this  would  not  affect  the  exist- 
ing joint  operations- — many  of  whom  had  originally  advised  the  Jus- 
tice Department  before  entering  their  arrangements,  and  received 
"release"  letters — there  would  be  no  objection  to  the  proposed  sec- 
tion 4(b). 

I  note  the  comment  by  the  Assistant  Attorney  General.  He  feels  a 
final  resolution  must  be  made  in  the  Court  under  section  4(b).  "We 
would  have  no  objection  to  such  new  language  being  added  to  this  bill. 

I  have  prepared  in  my  statement  comments  on  the  amendments  pro- 
posed by  Senator  Brooke  regarding  the  definition  of  failing.  In  his 
statement  on  the  floor  on  Wednesday  he  stated  that  he  was  introducing 
new  amendments  in  lieu  of  the  amendments  originally  introduced. 
However,  since  the  amendments  are  still  before  the  Congress,  I  would 
like  to  first  comment  on  the  original  amendments  and  then  a  little 
later  on  the  new  amendments  introduced  by  Senator  Brooke. 

The  amendments  to  the  definition  of  failing  are  most  objectionable. 
They  would  provide  an  even  more  stringent  test  than  that  provided  by 
the  Supreme  Court  in  the  Tucson  decision. 

They  also  include  additional  ex  post  facto  criteria  which  would 
wreak  havoc  among  the  existing  joint  operating  publishers,  particu- 
larly those  which  own  more  than  one  newspaper.  For  the  reasons  given 
above  to  support  the  proposed  definition  of  a  "failing  newspaper"  in 
section  3(5),  and  overturning  the  Supreme  Court's  test,  it  is  respect- 
fully requested  that  the  proposed  amendments  by  Senator  Brooke  to 
section  3(5)  be  rejected. 

The  other  amendment  proposed  by  Senator  Brooke  would  appear 
to  be  technical  in  nature.  The  cutoff  date  of  1933  would  conform  to  the 
understanding  that  the  first  joint  operating  arrangement,  in  Albuquer- 
que, was  entered  into  in  1933.  The  other  changes  would  apparently 
provide  more  consistency  in  language.  It  is  my  opinion  that  the 
changes  proposed  are  not  necessary. 

During  the  21  days  of  hearings  on  S.  1312,  and  again  last  week  on 
S.  1520,  there  have  been  a  number  of  alternative  measures  proposed 
by  those  opposed  to  S.  1520.  Many  of  these  are  quite  obviously  in- 
tended for  any  purpose  but  aiding  the  existing  joint  operations,  and 
suggest  only  unacceptable  means  of  writing  their  epitaphs. 

As  has  already  been  stated,  and  proven  in  the  record,  the  savings 
from  joint  use  of  mechanical  facilities  would  not  be  sufficient  to  over- 
come the  additional  expenses  of  having  to  establish  separate  account- 
ing, advertising,  and  circulation  departments.  The  proposal  that  the 
two  papers  "wholesale"  advertising  to  each  other  would  not  eliminate 
this  additional  and  unnecessary  expense.  Moreover,  it  would  appear 
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that  this  proposal  would  substitute  some  behind-the-scenes  collusion 
for  the  present  arrangement  where  the  publishers  join  in  setting-  ad- 
vertising rates,  including  combination  rates. 

This  would  in  the  end  require  an  agreement  as  to  combination  rates 
between  the  two  publishers. 

The  "wholesaling"  arrangement  does  hot  really  take  care  of  the 
problem  of  Sunday  editions,  nor  does  it  provide  for  a  known  and  ac- 
ceptable solution  to  the  decision  by  the  Supreme  Court.  Acceptance  of 
this  proposal  would  leave  the  joint  operators  in  sort  of  limbo,  not 
knowing  what  the  Justice  Department  or  the  courts  will  do  with  this 
arrangement.  Finally,  this  proposal  fails  to  note  the  basic  purpose  of 
the  legislation,  to  place  joint  operators  in  the  same  legal  position  as  a 
one-owner  operation.  The  joint  operators  would  be  considered  as 
second-class  citizens,  subject  to  the  whims  of  the  Justice  Department, 
the  courts,  and  the  civil  actions  which  might  be  brought  by  advertisers 
relying  on  the  Supreme  Court's  Tucson  decision.  The  "wholesaling"' 
proposal  is  therefore  unacceptable. 

While  I  was  not  aware  of  any  legislative  proposal  by  the  Depart- 
ment of  Justice,  prior  to  today  I  have  noted  that  in  a  recent  speech  the 
Assistant  Attorney  General  for  Antitrust  mentioned  the  possibility  of 
accepting  an  arrangement  in  Tucson,  and  presumably  in  other  cities 
with  joint  operating  arrangements,  whereby  the  Sunday  edition  would 
be  continued  as  a  joint  operation,  but  they  would  have  to  fully  com- 
pete the  other  6  days  of  the  week.  I  might  be  facetious  and  inquire 
whether  sinning  is  condoned  on  Sunday,  but  is  outlawed  the  rest  of 
the  week.  The  Supreme  Court  has  affirmed  the  district  court  in  holding 
that  a  joint  operating  arrangement  contains  per  se  violations  of  the 
antitrust  laws.  Would  not  the  same  activities  on  Sundays  constitute 
a  violation  of  the  antitrust  laws?  How,  then,  can  it  be  considered  as 
proper,  or  even  acceptable?  And  if  it  is  acceptable  now,  to  the  present 
Assistant  Attorney  General,  who  is  to  say  that  it  will  be  so  received  by 
future  occupants  of  that  office,  or  by  the  courts  in  actions  brought  by 
the  Government  or  private  litigants?  Past  Attorneys  General  and  their 
assistants  apparently  found  no  problems  with  joint  operating  ar- 
rangements, but  situations,  and  occupants  of  these  offices,  have  been 
known  to  change,  and  with  them  their  policies.  The  palliative  which 
has  been  proposed  is  just  no  replacement  for  S.  1520. 

Again,  there  is  no  explanation  or  rationale  for  treating  joint  operat- 
ing arrangements  in  a  less  favorable  manner  than  one-owner 
operations. 

Questions  have  also  been  raised  as  to  the  civil  actions  which  have 
been,  or  may  be,  brought  against  joint  operating  arrangements  under 
the  umbrella  of  the  Supreme  Court's  Tucson  decision.  Clearly,  these 
cases  are  brought  under  congressionally  provided  causes  of  action. 
Such  causes  of  action  may  be  revoked  by  the  Congress.  The  right  to 
sue  under  the  antitrust  laws  is  not  a  constitutional  right,  and  can  be 
taken  away  by  the  body  which  originally  granted  it.  While  this  may 
appear  on  the  surface  to  be  inequitable,  it  must  be  noted  that  such 
actions  which  would  lie  against  one-owner  situations  can  still  be 
brought  against  the  joint  operators.  This  would  include  actions  for 
predatory  actions,  discriminatory  pricing,  and  the  like.  The  only  thing 
eliminated  would  be  actions  based  upon  the  per  se  findings  in  the 
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Tucson  case.  There  are  precedents  for  such  changes  affecting  existing 
lawsuits. 

I  would  like  to  hand  up  at  this  time  a  legal  memorandum  on  this 
point  which  I  request  to  be  included  in  the  hearing  record  at  this  point. 
It  gives  the  citations  which  support  a  revocation  of  the  treble  damage 
actions,  at  least  as  would  affect  the  newspapers  under  this  bill. 

Senator  Hart.  It  will  be  made  a  part  of  the  record,  and  in  view  of 
our  exchange  this  morning  with  Mr.  McLaren,  I  suggest  you  give  him 
a  copy. 

(The  memorandum  referred  to  is  as  follows :) 

Memorandum  ox  Effects  of  Retrospective  Legislation  Provided  in   S.  1520 

In  the  hearings  on  the  Newspaper  Preservation  Bill,  a  question  has  been 
raised  as  to  whether  the  Congress  may  lawfully  exempt  newspapers  from  treble 
damage  liability  under  the  antitrust  laws,  where  such  liability  has  accrued  at 
the  time  the  exemption  takes  effect.  I  have  found  no  reported  Federal  decisions 
which  adjudicate  this  specific  question  as  to  the  antitrust  laws. 

In  a  number  of  cases,  however,  it  has  been  held  that  an  exemption  may  be 
applied  retrospectively,  to  immunize  a  defendant  from  liability  for  past  acts, 
where  that  liability  rested  upon  a  statute  enacted  by  Congress.  There  is  one 
important  exception  to  this  rule,  namely,  that  an  exemption  will  not  be  effective 
where  a  claim  of  liability  has  already  been  reduced  to  judgment  and  paid. 

In  the  following  cases,  it  has  been  held  that  Congress  had  the  power  to  im- 
munize the  defendant  from  existing  claims,  even  where  those  claims  were  being 
litigated  in  the  court  at  the  time  the  exemption  took  effect: 

1.  Portal-to-Portal  Cases. 

Here  the  Supreme  Court  interpreted  the  Fair  Labor  Standards  Act  to  permit 
claims  for  time  spent  by  workmen  preliminary  to  starting  on  their  jobs,  such 
as  walking  to  work  benches,  putting  on  protective  clothing,  and  sharpening 
tools.  Congress  enacted  an  amendment  to  the  statute  which  prohibited  such 
claims,  and  which  also  stated  that  the  prohibition  would  be  applied  retrospec- 
tively, to  eliminate  any  claims  based  upon  the  Supreme  Court  decision.  In  a 
series  of  lower  court  decisions,  it  was  held  that  since  the  claims  for  pay  rested 
upon  a  statute  enacted  by  Congress,  it  was  within  the  power  of  Congress  to 
take  away  those  claims  before  they  were  reduced  to  judgment.  See,  e.g.,  Battaglia 
v.  General  Motors  Corporation  (2  Cir.  1948)  169  F.  2d  254,  certiorari  denied 
(1948)  335  U.S.  887 ;  Fisch  v.  General  Motors  Corporation  (6  Cir.  1948)  169  F.  2d 
266.  certiorari  denied  (1949)  335  U.S.  902.  You  will  note  that  the  Supreme  Court 
declined  further  review  of  these  decisions,  by  denying  petitions  for  certiorari. 

2.  Qui  Tarn  Case. 

Under  the  Informers'  Act,  a  person  could  bring  suit  on  behalf  of  the  Govern- 
ment and,  if  successful,  was  allowed  a  specified  percentage  of  the  sums  recovered 
as  compensation  for  his  efforts.  During  the  pendency  of  one  such  suit,  the  statute 
was  changed  to  deny  the  informer  recovery,  where  the  Government  had  been 
aware  of  the  alleged  defalcations  at  the  time  the  suit  was  brought.  Also,  the 
statute  was  amended  to  reduce  the  amounts  that  would  be  allowed  to  the  in- 
former as  compensation.  It  was  held  that  there  was  no  denial  of  due  process 
to  apply  the  amended  statute  to  pending  suits.  Again,  the  theory  was  that  the 
plaintiff  had  no  vested  right  until  a  final  judgment  had  been  obtained  (United 
States  v.  Weekly  Publications  (2  Cir.  1944)  144  F.  2d  186) . 

3.  Indian  Land  Act  Case 

Here  an  act  of  Congress  retrospectively  cured  titles  to  certain  Indian  lands. 
The  defects  resulted  from  noncompliance  with  a  previous  statute.  The  curative 
statute  was  applied  retrospectively  to  pending  litigation  involving  defective 
title,  even  though  it  defeated  the  claims  of  one  of  the  parties  (Goddard  v. 
Frazier  (10  Cir.  1946)  156  F.  2d  938,  certiorari  denied  (1946)  329  U.S.  765). 

//.  Overtirne-on-Overtime  Case 

After  the  Supreme  Court  decision  of  what  should  be  treated  as  overtime  for 
longshoremen  under  the  Fair  Labor  Standard  Act,  Congress  changed  the  law 
retrospectively  to  preclude  recovery  by  the  longshoremen  for  accrued  overtime. 
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It  was  held  that  the  change  could  apply  retrospectively,  and  cut  off  not  only 
pending  claims,  but  also  the  statutory  right  to  attorneys'  fees  for  prosecuting 
such  claims  (Addison  v.  Huron  Stevedoring  Corp.  (2  Cir.  1953)  204  F.  2d  88, 
certiorari  denied  (1953)  346  U.S.  877). 

5.  Cuban  Expropriation  Case 

The  Hickenlooper  Amendment  to  the  Foreign  Assistance  Act  of  1964  removed, 
as  to  foreign  governments,  the  protection  of  the  act  of  state  doctrine,  which  the 
Supreme  Court  had  applied  in  refusing  to  permit  adjudication  of  claims  based 
upon  expropriation  of  property  by  the  Cuban  government.  After  the  amendment, 
it  was  held  that  the  amendment  could  be  applied  retrospectively  to  pending 
litigation,  on  the  ground  that  the  act  of  state  doctrine  was  merely  a  rule  of  law, 
and  not  a  property  right  of  the  party  who  claimed  its  benefit  {Banco  Nacionale 
de  Cuba  1.  Farr  ( S.D.N.Y.  1965)  243  F.  Supp.  957) . 

6.  Other  Cases 

Some  of  the  other  cases  in  which  the  courts  have  upheld  the  right  of  Congress 
to  enact  retrospective  legislation,  which  cut  off  pending  claims,  are : 

Fleming  v.  Rhodes  (1947)  331  U.S.  100  (retrospective  application  of  Fed- 
eral Rent  Control  Laws  to  preclude  enforcement  of  judgment  of  eviction, 
obtained  during  period  when  rent  control  laws  were  not  in  effect)  ; 

National  Carloading  Corp.  v.  Phoenix-El  Paso  Express  (Tex.  S.  Ct  1943) 
176  S.W.  2d  564,  certiorari  denied  (1944)  322  U.S.  747  (retrospective  appli- 
cation of  amendment  to  Interstate  Commerce  Act,  to  preclude  recovery  of 
under  charges  from  freight  forwarder  in  pending  suit) . 
Sometimes  the  argument  is  advanced  that  the  retrospective  application  of  a 
statutory  exemption  impairs  the  obligation  of  contract.  This  argument  contends 
that  when  the  parties  contracted  (as  in  placing  a  newspaper  advertisement),  they 
intended  that  all  applicable  law  should  be  a  part  of  their  contract,  and  that  the 
retrospective  application  of  a  statute  to  deprive  the  plaintiff  of  a  claim  under 
past  law  impairs  the  obligation  of  his  contract.  The  answer  to  this  contention, 
as  set  forth  in  the  portal-to-portal  cases,  is  that  a  party  to  a  contract  has  no 
right  to  continued  application  of  any  particular  law  governing  that  contract  (e.g., 
Seese  v.  Bethlehem  Steel  Co.  (5  Cir.  1948)  168  F.  2d  58). 

A  contention  advanced  by  Professor  Flynn  (last  year)  in  opposing  the  legisla- 
tion, is  that  since  the  Constitution  prohibits  a  Bill  of  Attainder,  it  also  prohibits 
a  retrospective  immunization  from  antitrust  liability.  Here  the  argument  is  that 
if  Congress  cannot  legislatively  punish  someone  for  past  acts,  it  should  not  be 
permitted  to  take  away  the  punishment  for  conduct  previously  condemned  under 
Federal  statute.  This  argument  is  completely  fallacious.  First,  nothing  in  the 
Constitution  prohibits  Congress  from  enacting  retrospective  laws,  which  make 
lawful  conduct  that  was  previously  illegal  (e.g.,  McNair  v.  Knott  (1937)  302  U.S. 
369;  United  States  v.  Heinzen  &  Co.  (1907)  206  U.S.  370.  Second,  the  general  rule 
is  that  where  a  criminal  statute  is  repealed,  all  actions  still  pending  thereunder, 
either  at  the  trial  court  level  or  on  direct  appeal,  abate,  (e.g..  Hamm  v.  Rock  Hill 
(1964)  379  U.S.  306).  Or,  as  more  succinctly  stated,  the  bringing  of  a  suit  vests 
in  a  party  no  right  to  a  particular  decision  (Goddard  v.  Frazier  (10  Cir.  1946) 
156  F.  2d  934,  942,  certiorari  denied  (1946)  329  U.S.  715. 

One  final  point  has  been  raised,  and  that  is  whether  Congress  may  provide  that 
a  decree  of  a  District  Court  may  be  reopened,  after  the  decree  has  ben  affirmed 
by  the  Supreme  Court.  This  particular  question  has  been  considered  in  only  one 
reported  decision.  There,  a  bank  merger  was  challenged  by  the  Government  under 
the  Sherman  Act.  The  merger  was  held  lawful  by  the  District  Court;  the  Su- 
preme Court  reversed.  After  the  decision  of  the  Supreme  Court,  Congress  enacted 
the  Bank  Merger  Act  which  by  its  terms  applied  retrospectively  to  the  merger  in 
question.  The  District  Court  was  then  called  upon  to  decide  whether  his  order  of 
divestiture  could  be  suspended,  in  view  of  the  terms  of  the  Bank  Merger  Act.  He 
held  that  it  could,  inasmuch  as  divestiture  had  not  yet  been  accomplished.  His 
judgment  to  that  effect  was  affirmed  by  the  Supreme  Court,  without  opinion.  A 
history  of  the  litigation  may  be  found  in  United  States  v.  First  Nat.  Bank  &  Trust 
Co.  of  Lexinoton,  Ky.  (E.D.  Kv.  1967)  280  F.  Supp.  260.  The  Supreme  Court 
affirmance  is  Central.  Bank  6  Trust  Co.  v.  United  States  (1968)  391  U.S.  469. 

For  further  discussion  of  the  question  of  retrospective  legislation,  see :  "Con- 
stitutional and  Legislative  Considerations  in  Retroactive  Lawmaking"  4S  Cali- 
fornia Law  Review  216  (1960)  ;  "The  Supreme  Court  and  the  Constitutionality 
of  Retroactive  Legislation",  73  Harvard  Law  Review  692  H960). 
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Mr.  Levin.  There  is  some  opposition  to  this  bill  simply  because  it 
provides  an  exemption  to  the  antitrust  laws.  Of  course  there  are  nu- 
merous exemptions  to  the  law  already.  Most  recently  passed  were  the 
Bank  Merger  Act  and  the  act  covering  professional  sports.  It  may 
be  presumptuous  to  say  so,  but  many  feel  that  preservation  of  news- 
paper voices  is  at  least  of  as  much  interest  and  value  to  the  public. 

The  objection  to  any  further  exemptions  brings  to  mind  the  ad- 
monition of  Mr.  Justice  Cardozo  against  a  "tyranny  of  concepts." 

A  fruitful  parent  of  injustice  is  the  tyranny  of  concepts.  They  are  tyrants 
rather  than  servants  when  treated  as  real  existences  and  developed  with  mer- 
ciless disregard  to  consequences  to  the  limit  of  their  logic. 

To  rely  on  such  concepts  despite  the  facts  involved  is  a  form  of 
sophistry.  It  is  a  slogan  and  not  a  reason  for  opposing  this  legislation. 

The  newspaper  preservation  bill  is  indeed  in  the  public  interest, 
It  is  not  harmful  or  damaging  to  advertisers,  to  labor,  or  to  competi- 
tion. The  advertisers  and  consumers  benefit  by  the  savings  provided  in 
a  joint  operation. 

I  think  it  is  noteworthy,  as  the  Assistant  Attorney  General  said, 
no  advertisers  were  bringing  actions  of  this  sort  prior  to  the  Tucson 
decision,  and  it  is  a  very,  very  minute  proportion  of  advertisers  who 
are  so  acting  at  this  time.  I  believe  the  committee  has  received  en- 
dorsements of  this  legislation  from  a  number  of  advertisers  in  joint 
operating  situations. 

The  bill  would  not  cost  jobs,  but,  to  the  contrary,  preserves  existing 
employment.  This  has  been  attested  to  by  several  locals  which  rep- 
resent employees  on  joint  operating  arrangements.  Competition  would 
still  be  protected  from  predatory  pricing  or  other  discriminatory  prac- 
tices. The  joint  operators  would  simply  enjoy  the  benefits  now  avail- 
able to  and  enjoyed  by  one-owner  operations  and  many  weekly  opera- 
tions. 

The  public  interest  is  served  by  the  maintenance  of  diverse  editorial 
and  news  voices,  stemming  the  tide  which  has  recently  witnessed  the 
deaths  of  countless  papers. 

It  is  respectfully  requested  that  this  subcommittee  give  its  prompt 
consideration  of  S.  1520;  and  that  it  consider  the  realties  involved, 
and  not  be  misled  by  speculation  and  hypotheses. 

The  time  for  action  is  now.  Passage  of  the  Newspaper  Preservation 
bill  will  remove  the  Sword  of  Damocles  hanging  over  the  joint  operat- 
ing arrangements,  and  will  rectify  an  obvious  anomaly  in  the  applica- 
tion of  the  antitrust  laws. 

I  thank  the  subcommittee  for  its  consideration  of  this  statement. 

Mr.  Chairman,  I  have  some  other  materials  which  I  would  like  to 
hand  up  to  the  committee  and  describe  them  briefly,  if  I  may. 

Senator  Hart.  The  several  memoranda  that  were  mentioned  in  the 
course  of  your  testimony,  and  which  you  asked  be  made  a  part  of  the 
record,  are  ordered  a  part  of  the  record. 

Mr.  Levin.  First,  Mr.  Chairman,  I  would  like  to  hand  up  a  series 
of  endorsements  by  newspapers  in  joint  operating  arrangements,  many 
of  them  stating  they  testified  before  and  they  ask  that  the  same  testi- 
mony be  considered  as  in  this  proceeding. 

Senator  Hart.  It  will  be  made  a  part  of  the  record. 

Mr.  Levin.  Second,  I  have  a  like  letter  from  the  Hearst  Corp.,  and 
in  addition  I  have  a  statement  replying  to  some  of  the  charges  made 
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last  week  by  witnesses  Kihn  and  Brugmann  and  also  Mr.  Khourie  con- 
cerning the  newspapers  in  San  Francisco.  Since  they  respond  to  state- 
ments made  in  the  record,  I  ask  that  they  also  be  included  in  the  record. 

Senator  Hart.  Let  me  ask  that  the  staff  examine  the  series  of  offer- 
ings and  where  appropriate  include  them  in  the  record. 

I  will  issue  a  general  order  presenting  them  subject  to  only  staff  ques- 
tion being  raised,  in  which  case  we  will  get  in  touch  with  you. 

Mr.  Levin.  I  have  reviewed  all  of  these  statements.  I  do  not  think 
they  are  outrageous  charges  made  in  response  to  earlier  charges. 

Senator  Hart.  I  am  trying  to  anticipate  a  whole  raft  of  offerings 
here. 

Mr.  Levin.  Yes,  sir. 

Mr.  Chairman? 

Senator  Hart.  Go  ahead. 

Mr.  Levin.  We  had  21  days  of  hearings  last  year,  three  this  year. 
I  am  the  only  witness  testifying  in  support  of  this  bill.  A  number  of 
charges  have  been  made.  I  feel  it  is  encumbent  to  set  the  record  straight, 
as  far  as  possible,  by  putting  in  rebuttal  statements  to  some  of  the 
things  that  had  been  stated.  That  is  all  I  am  doing. 

Senator  Hart.  Identify  who  makes  the  rebuttal  so  we  know  what  we 
are  ordering  in  the  record.  I  am  trying  to  spare  you  all  that  agony. 

Mr.  Levin.  The  first  group  of  statements  that  I  mentioned 

Senator  Hart.  They  are  ordered  in. 

Mr.  Levin.  The  second  is  a  statement  by  Hearst  supporting  this 
bill,  and  a  statement  by  Harvey  L.  Lipton,  who  is  the  counsel  for  the 
Hearst  Corp.,  replying  to  some  of  the  statements  made  in  last  Thurs- 
day's testimony. 

I  also  have  a  statement  by  the  publisher  of  the  San  Francisco  Chron- 
icle, Mr.  Charles  Thieriot,  responding  to  some  of  the  statements  that 
were  made  last  week  by  Mr.  Kihn,  Mr.  B  ragman,  Mr.  Khourie,  and 
the  statement  put  in  the  record  by  Mrs.  Streeter.  I  will  not  take  the 
time  of  the  committee  by  reading  the  statements.  I  do  call  special 
attention  to  a  telegram  that  is  attached  to  the  statement.  I  believe 
a  telegram  already  has  been  received  by  the  committee,  from  Mayor 
Alioto  of  San  Francisco  in  which  he  denies  the  allegations  made 
regarding  his  operations. 

May  I  refer  again  to  the  Thieriot  statement.  Mr.  Thieriot  has  in- 
cluded for  a  second  time  a  reply  submitted  last  year  to  testimony  by 
Mr.  J.  Hart  Clinton  of  San  Mateo.  He  asked  that  it  be  included  in 
the  record  last  year.  Obviously  it  was  omitted  accidently  and  we  are 
asking  that  it  be  put  in  this  year. 

I  have  a  series  of  tearsheets  and  other  materials  from  Tucson.  First, 
I  have  a  statement  by  Mr.  William  A.  Small,  publisher  of  the  Tucson 
Daily  Citizen,  endorsing  this  bill,  and  ask  that  that  be  included  in 
the  record. 

Second,  in  response  to  the  statements  made  by  Mayor  Corbett  of 
Tucson  last  week,  I  would  like  to  put  in  the  record  four  tearsheets 
and  one  clipping  of  editorials  from  the  Arizona  Daily  Star,  all  of 
which  support  the  activities  of  Mayor  Corbett  and  praise  him  for 
some  of  the  things  that  he  has  done. 

I  don't  know  of  any  paper  in  the  United  States  that  wholly  endorses 
or  supports  any  mayor,  but  I  feel  that  the  editorials  in  the  Star, 
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which  are  not  controlled  by  Mr.  Small,  do  give  Mr.  Corbett  quite  a 
bit  of  support. 

I  also  would  like  to  include  in  the  record  clippings  from  the  Tucson 
Daily  Citizen  and  the  Tucson  Star  of  the  evening  and  day  following 
Mr.  Corbett's  appearance  at  this  committee,  stating  his  testimony  and 
even  putting  his  picture  in  the  paper  both  times. 

I  would  also  like  to  submit  an  affidavit  from  Mr.  Frank  E.  Johnson, 
managing  editor  of  the  Arizona  Daily  Star,  with  regard  to  the  article 
already  put  into  the  record  from  the  Arizona  Wildcat.  Mr.  Johnson 
very  simply  states  that  he  was  misquoted,  taken  out  of  context.  He 
never  stated  that  the  two  papers  could  survive  successfully  if  they 
were  forced  to  break  up  without  a  joint  operating  arrangement. 

I  ask  further  to  put  in  the  record  at  this  point  a  number  of  awards 
that  have  been  won  by  the  Tucson  Daily  Citizen  and  its  reporters  for 
the  years  1907  and  1968. 

Mayor  Corbett  in  his  testimony  before  this  committee  felt  there 
was  nothing  in  competition  between  the  two  papers  in  Tucson.  I  would 
like  to  submit  for  the  record  a  statement  by  Mr.  Lou  Davis,  who  was 
the  mayor  of  Tucson  preceding  Mr.  Corbett,  in  which  he  says  things 
quite  to  the  contrary.  And  a  statement  by  Mr.  Don  Hummel,  who  was 
the  mayor  before  Mr.  Davis,  and  who  also  found  that  the  two  papers 
expressed  separate  editorial  opinions.  Mr.  Hummel  served  during  the 
past  administration  as  an  Assistant  Secretaiw  of  Housing  and  Urban 
Development. 

Finally,  on  that  point,  Mr.  Chairman,  during  the  hearings  in  1967, 
Mr.  Small  submitted  a  list  of  opposing  editorial  positions  taken  by  the 
Citizen  and  the  Star  beginning  in  July  1941,  and  up  until  1966.  They 
were  not  printed  in  the  record.  Mr.  Small  has  submitted  them  again 
this  time  and  included,  contrary  to  Mr.  Corbett's  position,  editorials 
from  1967  and  1968  and  1969  showing  a  difference  in  the  editorial 
positions  of  the  two  papers.  I  ask  that  this,  too,  be  inserted  in  the 
record. 

Mr.  Chairman,  I  would  like  to  comment  briefly  upon  some  of  the 
testimony  that  was  given  heretofore. 

A  statement  was  made  by  Mr.  Cohn  that  he  was  charged  out- 
rageously high  rates  for  his  advertising,  much  higher  than  he  is 
charged  for  greater  circulation  in  Flint,  Mich. 

I  have  been  advised  by  the  advertising  manager  of  the  Tucson  news- 
papers that  Mr.  Cohn  takes  the  highest  possible  contract  rate  available 
in  the  newspapers.  It  is  for  a  3-inch  insertion  weekly.  Mr.  Cohn  adver- 
tises much  more  than  that.  Mr.  Cohn  gets  a  rebate  at  the  end  of  the  year, 
but  for  his  own  reason  he  prefers  to  be  billed  at  a  higher  rate.  I  cannot 
state  with  any  surety  why  he  does  this.  I  leave  that  to  the  committee's 
own  conclusions. 

I  would  like  to  further  submit,  Mr.  Chairman,  from  a  number  of 
the  joint  operating  papers  a  list  of  the  major  national  and  local  awards 
that  they  have  won  for  the  editorial  and  news  reporting.  It  is  not  all 
bad.  They  do  have  opinions,  they  express  them,  and  they  win  prizes. 

Senator  Hart.  None  of  them  are  losing  money  now  { 

Mr.  Levix.  I  hope  not.  They  aren't. 

Senator  Hart.  I  hope  not. 

Mr.  Levix.  They  were  in  trouble,  sir,  at  the  time  they  entered 
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Senator  Hart.  As  we  approach  the  end  of  this,  I  wanted  to  get 
certain  basic  facts  fully. 

Mr.  Levin.  No  argument  with  that,  sir. 

They  took  self-help  believing  it  to  be  legal.  We  are  now  asking  for 
it  to  be  made  legal. 

Finally,  I  must  state  there  was  one  other  witness  who  did  testify 
at  least  to  an  extent  in  favor  of  the  bill,  Mayor  Maier  of  Milwaukee, 
in  testifying  against  the  two  papers  in  Milwaukee  and  claiming  there 
was  no  editorial  distinction  there — stated  with  regard  to  the  news- 
papers in  Madison,  Wis.,  "one  newspaper  flailing  editorially  against 
the  other." 

Senator  Hart.  One  newspaper  what? 

Mr.  Levin.  "Flailing" — he  didn't  say  failing.  Editorially  against  the 
other. 

Finally,  sir,  I  would  like  to  comment  upon  the  Brooke  amendments 
most  recently  introduced. 

As  Mr.  McLaren  already  has  stated,  he  is  restating  the  law.  He  is 
not  giving  anything  in  the  bill  at  all.  It  is  nothing  but  a  codification 
with  the  exception  of  the  striking  of  the  section  4  treble  damage  ac- 
tions. He  is  eliminating  profit  pooling  which  is  engaged  in  by  every 
joint  operator  and  is  a  sine  qua  non  for  a  joint  operation.  And  he  also 
asked  to  have  eliminated  the  joint  advertising  rates  which  is  the  major 
savings  and  is  engaged  in  by  almost  all  of  the  joint  operators  involved. 

These  two  sections  are  the  guts  of  the  bill.  If  you  take  them  out, 
there  is  no  reason  to  pass  any  legislation.  Joint  operating  arrangements 
require  profit  pooling  or  revenue  distribution. 

As  to  the  Sunday  joint  operations  that  the  Assistant  Attorney  Gen- 
eral mentioned  again  today,  he  may  say  they  are  all  right  today  and 
he  may  say  we  are  not  going  to  prosecuted  for  them.  But  the  joint 
operators  have  been  under  the  understanding  that  they  have  been 
operating  legally  for  some  36  years,  because  somebody  said  there  is 
nothing  wrong  with  it.  we  are  not  going  to  prosecute.  To  suggest  now 
that  we  take  this  out  and  go  ahead  and  try  it  on  Sundays  for  a  couple 
of  years  and  if  we  don't  like  it  we  will  come  back  and  prosecute  you 
for  Sundays  is  not  much  of  an  answer. 

The  Court  has  stated  Sunday  joint  operating  arrangements  or  7-day 
joint  operating  arrangements  are  illegal.  I  cannot  see  the  distinction 
made  by  the  Assistant  Attorney  General.  I  see  no  lawful  basis  for  it. 
It  is  a  rationale  which  he  has  reached,  I  presume,  I  cannot  see  into  his 
mind,  that  is  the  only  way,  the  only  possible  way  of  keeping  the  two 
papers  alive.  I  am  sure  if  he  thought  they  can  enter  into  a  full  com- 
petition and  stay  alive  he  would  not  suggest  that  they  might  be  illicit 
on  Sundays. 

Finally,  his  point  that  you  could  have  one  advertising  staff  and  that 
one  advertising  staff  would  give  each  side  certain  information  and 
you  independently  set  rates,  well,  that  is  a  fairly  broad  invitation 
to  collusion.  What  if  one  paper  were  offering  a  different  combination 
rate  from  the  other  paper?  That  wouldn't  last  very  long — maybe  1 
day.  It  is  an  attempt  to  walk  around  the  problem  but  not  to  meet  it 
head  on. 

We  suggest  this  bill  as  meeting  the  legal  situation  and  meeting  it 
headon. 
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Mr.  Chumbris.  You  might  say  that  what  Mr.  McLaren  was  sug- 
gesting as  to  Sunday  was  a  predicament  that  probably  had  to  be  al- 
leviated, and  what  Congress  is  trying  to  do  with  this  bill  is  to  not 
make  it  only  Sunday  but  to  spread  it  out  through  the  whole  week. 

Mr.  Levin.  That  is  what  we  are  asking  for,  Mr.  Chumbris. 

Senator  Hart.  Very  well. 

First,  thanks  for  the  statement,  which  does  indeed  react  to,  I  think, 
every  aspect  of  the  record  that  has  heretofore  been  made. 

Mr.  Levin.  I  hope  it  does,  sir. 

Senator  Hart.  It  is  an  inclusive  reaction  and  response. 

Of  course,  those  who  do  not  share  that  point  of  view,  might  run 
through  another  21  days,  responding  or  reacting  to  each  of  those 
points.  I  think  I  will  resist  the  temptation  but  that  it  is  an  effective 
presentation,  I  want  to  state  on  the  record. 

Mr.  Levin.  I  know  I  haven't  convinced  the  chairman,  but  I  did  try. 

Senator  Hart.  I  am  afraid  I  haven't  convinced  Mr.  Levin,  but  I  did 
try. 

Mr.  Cohen? 

Mr.  Cohen.  I  guess  your  position  is  summed  up  in  your  statement 
where  you  say  this  bill  "'provides  for  the  legal  recognition  of  a  joint 
operating  agreement  as  a  merger  for,  it  is  indeed  a  commercial  merger, 
therefore,  the  bill  should  be  considered  as  rectifying  an  anomaly  in 
the  existing  laws." 

Is  this  your  basic  position  on  this  bill  ? 

Mr.  Levin.  This  is  the  nexus  of  the  bill. 

Mr.  Cohen.  "Would  you  support  then  an  amendment  that  stated 
very  simply  the  joint  operating  agreement  between  two  newspapers 
shall  be  treated  as  a  merger  so  far  as  antitrust  laws  are  concerned? 

Mr.  Levin.  Together  with  the  redefinition  of  failing  newspapers, 
I  think  that  is  just  what  we  have. 

Mr.  Cohen,  may  I  comment  there  on  your  colloquy  with  the  Assist- 
ant Attorney  General,  that  that  would  give  a  joint  operating  arrange- 
ment more  power  than  is  held  by  a  merged  paper.  I  take  umbrage  at 
that.  I  disagree  with  it.  I  believe  that  section  4(b)  in  the  original  bill 
was  written  in  such  a  way  that  any  action  that  could  be  brought 
against  a  monopoly  could  also  be  brought  against  a  joint  operation. 
That  is  my  reading  of  the  bill. 

Mr.  Cohen.  Then,  you  have  no  objections  to  a  bill  that  would  just 
say — simply  stated — that  joint  operating  agreements  under  these  cir- 
cumstances shall  be  treated  under  the  antitrust  laws  as  a  merger? 

With  the  one  exception.  That  you  would  want  your  own  definition, 
your  definition  in  the  bill  now  of  failing  newspaper  ? 

Mr.  Levin.  And  I  say  I  believe  that  is  what  we  have  here. 

Mr.  Chumbris.  You  want  the  distinction  of  commercial  merger  ? 

Mr.  Levin.  Yes,  I  want  to  maintain  separate  editorial  and  news 
departments. 

Mr.  Cohen.  Forgetting  what  we  have  here,  if  that  and  nothing  more 
were  in  the  bill  would  that  be  satisfactory  to  your  clients? 

Mr.  Levin.  I  don't  know  what  I  am  supposed  to  concede  or  admit,  but 
I  think  that  is  what  I  have  here.  I  don't  think  I  have  anything  more 
than  that  here. 

Mr.  Cohen.  Well,  let's  take  it  point  by  point. 
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Under  this  bill,  a  joint  operating  agreement  that  engages  in  the  ac- 
tivities that  are  legalized  under  this  bill,  could  never  be  challenged 
for  any  of  those  activities  ? 

Mr.  Levin.  That  is  correct. 

Mr.  Cohen.  A  merger  can  be  challenged,  as  you  know,  under  the 
Du  Pont  case,  whenever  there  is  a  reasonable  likelihood  that  it  may  sub- 
stantially lessen  competition  or  tend  to  create  a  monopoly.  So  in  effect 
you  have  one  rule  for  a  merged  monopoly  paper  and  another  rule  for 
a  joint  operating  agreement.  Isn't  that  correct?  In  that  one  point? 

Mr.  Levin.  Well,  that  is  if  you  eliminate  section  4(b)  from  the  bill 
which  I  am  certainly  not  proposing. 

Mr.  Cohen.  I  don't  understand  what  4(b)  has  to  do  with  that. 

Mr.  Levin.  I  think  the  last  sentence  in  4(b)  is  as  simple  as  can  be. 
Except  as  provided  in  this  act,  no  joint  newspaper  operating  arrange- 
ment or  any  party  thereto  shall  be  exempt  from  any  antitrust  law. 
Excuse  me,  it  is  above  that. 

Mr.  Cohen.  Let  me  phrase  it  another  way. 

Any  commercial  agreement  that  regulates  the  printing,  time,  meth- 
od, and  field  of  publication,  allocation  of  production  facilities,  dis- 
tribution, advertising  solicitation,  circulation  solicitation,  business  de- 
partment, establishment  of  advertising  rates,  establishing  of  circulation 
rates  and  revenue  distributon.  As  long  as  those  are  the  things  engaged 
in  by  the  joint  operating  agreement,  the  joint  operating  agreement 
can  not  be  subsequently  challenged,  even  though  there  may  be  a  change 
in  circumstances  between  the  time  the  agreement  first  went  into  effect 
and,  say,  20  or  30  years  later  when  the  market  may  have  changed  and 
other  factors  may  have  occurred  ? 

Mr.  Levin.  As  to  the  challenge  of  the  joint  operating  arrangement^ 
yes ;  that  cannot  be  challenged  any  more  than  a  merger  cannot  be  chal- 
lenged once  it  has  been  taken  to  court  and  can  no  longer  be  opened  up. 

Mr.  Cohen.  Wait  a  minute. 

Mr.  Levin.  Wait  a  second. 

This  is  the  point  you  are  overlooking.  This  bill  is  not  even  with  the 
Dirksen  amendment,  a  total  grandfathering  bill.  This  bill  does  not 
say  in  22  cities  you  are  now  legal.  Ajiy  one  of  those  cities  can  be  chal- 
lenged as  to  the  original  fact,  just  as  under  the  Du  Pont  case  the  De- 
partment of  Justice  or  any  private  litigant  could  challenge  any  one  of 
the  one-owner  newspapers  in  the  United  States  and  say  you  are  oper- 
ating illegally  in  a  merger  which  dominates  and  which  eliminates 
competition.  That  will  still  apply  to  the  joint  operating  arrangement 
because  if  the  Justice  Department  doesn't  want  to  act  under  this  bill 
tomorrow,  should  it  be  enacted,  it  can  wait  20  years  and  then  say  we 
don't  think  you  were  legal  at  the  time  you  entered  into  your  joint 
operating  arrangement.  There  is  a  court  test  in  this  bill.  It  is  not  ipso 
facto  made  legal. 

Mr.  Cohen.  The  point  is  that  under  the  Du  Pont  decision  a  merger 
is  tested  on  the  facts  at  the  time  that  the  case  is  brought.  Correct? 

Mr.  Levin.  Right. 

Mr.  Cohen.  And  the  merger  might  be  in  1919,  and  if  the  case  is 
brought  in  1964  the  test  is  what  the  situation  is  in  1964? 

Mr.  Levin.  That  is  correct. 

Mr.  Cohen.  This  bill  would  not  allow  any  subsequent  test  of  a  joint 
operating  agreement  as  long  as  the  joint  operating  agreement  con- 
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tained  those  aspects  and  only  those  aspects  that  are  listed  in  section  3, 
part  2  of  this  bill  ? 

Mr.  Levin.  That  is  correct. 

Mr.  Cohen.  So  to  that  extent  there  is  a  difference? 

Mr.  Levin.  There  is  a  difference  to  that  extent,  the  same  as  if  there 
were  a  decision  reached  in  a  one-owner  situation,  and  it  may  have 
been  reached  20  or  30  years  ago.  That  decision  becomes  res  adjndicata 
for  that  case  and  that  can't  be  reopened. 

Mr.  Cohen.  We  are  talking  about  when  a  challenge  can  be  made. 
There  are  a  number  of  one-owner,  most  one-owner  newspapers  in  this 
country  "who  have  become  one  owners  through  mergers  and  have  not 
been  challenged. 

Mr.  Levin.  That  is  right. 

Mr.  Cohen.  Under  the  Du  Pont  case  they  could  be  challenged  today  ? 

Mr.  Levin.  It  is  most  unlikely,  but  they  could  be. 

Mr.  Cohen.  On  the  circumstances  that  exist  today.  A  joint  operating 
agreement  that  met  the  failing  test  back  in  1933  or  1934,  so  long- 
as  it  pertains  to  these  respects  listed  in  section  3-2,  could  not  be  sub- 
sequently attacked.  Could  it  ? 

Mr.  Levin.  Well,  because  thev  can  refer  back  to  the  situation  at  the 
time  they  merged.  Are  you  saying  that  the  Du  Pont  decision 

Mr.  Cohen.  I  am  saying  a  merger  challenge  cannot  be  referred  back 
to  the  time  it  is  merged.  Under  this  bill  a  joint  operating  agreement 
does  refer  back  to  the  time  it  is  formed. 

Mr.  Levin.  Under  the  Du  Pont  decision,  couldn't  there  be  a  claim 
of  a  failing  company  defense  at  the  time  you  entered  into  the  opera- 
tion ?  Are  you  saying  that  is  wiped  out  if  we  went  back  at  a  one-owner 
newspaper  today  that  bought  out  its  opposition  25  years  ago,  that  they 
could  not  use  the  failing  company  defense  ? 

Mr.  Cohen.  I  am  saying  that  a  merger  challenge  today  wou\d  be 
based  on  the  market  today  and  what  its  situation  was  in  the  market 
today. 

Mr.  Levin.  If  that  was  the  only  basis,  I  would  disagree  with  you. 
There  would  be  other  issues  that  could  be  raised  in  such  a  challenge, 
including  the  situation  at  the  time,  and  if  one  company  was  failing, 
that  company  can  raise  a  failing  company  defense. 

This  was  recognized  by  the  District  Court  in  Tucson  which  refused 
to  accept  the  failing  company  defense  but  stated  during  the  argument 
that  if  there  had  been  a  total  merger  in  1940,  there  wouldn't  be  much 
sense  in  the  Justice  Department  bringing  this  action. 

Senator  Hart.  As  the  ''lawyer  nonlawyer''  member  of  this  exchange, 
is  it  your  position  that  a  merger  that  occurred  30  years  ago  between 
a  just-short-of -bankruptcy  auto  manufacturer  and  some  other,  which 
now  has  produced  a  company  which  has  penetrated  95  percent  of  the 
market,  cannot  be  set  aside  just  because  30  years  ago  one  of  them  was 
ready  to  blow? 

Mr.  Levin.  I  said  that  was  one  of  the  issues  which  would  be  available 
to  the  court  and  which  the  court  would  consider. 

Senator  Hart.  I  am  asking  you  if  it  would  be  a  bar  to  a  court  order 
now  with  respect  to  the  evolved  enormous  successful  enterprise  be- 
cause this  bill  as  I  read  it  does  create  a  bar  30  years  from  now. 

Mr.  Levin.  Yes,  sir. 

36-7S7— 69 22 
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Senator  Hart.  Why  should  that  kind  of  legislation  be  enacted  ? 

Mr.  Levin.  To  come  full  circle.  We  must  be  pragmatic  about  the 
antitrust  laws  and  about  legislation. 

Senator  Hart.  What  is  unpragmatic  about  our  agreement  that  it 
would  be  nutty  to  permit  95  percent  of  the  market  in  one  auto  combine 
to  be  immune  from  antitrust  because  30  years  ago  they  were  all  fall- 
ing on  their  faces? 

Mr.  Levin.  I  think  there  is  a  difference. 

Senator  Hart.  And  you  say  it  is  different  here? 

Mr.  Levin.  I  think  there  is  a  difference  in  context  and  there  is  also 
a  difference  in  product  and  in  service. 

Senator  Hart.  At  any  rate,  we  do  agree  this  bill,  if  enacted,  would 
constitute  such  an  absolute  bar? 

Mr.  Levin.  Unless  Congress  reenacted  new  legislation.  But  it  would 
not  automatically — the  point  I  made  at  the  beginning  to  Mr.  Cohen — 
it  would  not  automatically  legalize  these  22  joint  operating  arrange- 
ments. That  would  be  up  to  a  court. 

Senator  Hart.  Why  don't  we  leave  it  to  the  court,  if  the  bill  doesn't 
do  anything? 

Mr.  Levin.  Because  the  bill 

Senator  Hart.  The  bill  does  something.  What  does  it  do? 

Mr.  Levin.  It  supplies  the  test  for  the  court  to  use. 

Senator  Hart.  Would  it  be  more  correct  to  say  that  it  tells  the 
court  it  may  not  make  certain  judgments  that,  absent  a  bill,  it  could 
make  under  antitrust  laws? 

Mr.  Levin.  No  question,  that  is  just  what  it  does. 

Mr.  Cohen.  And  my  point  is  that  under  this  bill  a  joint  operating 
agreement  does  get  a  different  kind  of  treatment  than  a  monopolist 
who  had  gotten  his  monopoly  by  merger. 

Mr.  Levin.  So  far  as  I  can  see,  I  think  you  are  correct.  I  cannot 
say  definitely.  I  would  have  to  take  a  look  at  the  fact  no  one  is  going 
in  and  breaking  up  one-owner  newspaper  cities,  and  no  one  has  gone 
in  and  said  to  Lord  Thompson,  "I  challenge  your  right  to  buy  40 
papers  at  one  time." 

Mr.  Cohen.  As  an  antitrust  lawyer,  I  suspect  you  would  say  that 
such  a  challenge  is  always  a  possibility  under  the  antitrust  laws? 

Mr.  Levin.  There  are  always  future  possibilities,  counselor. 

Mr.  Cohen.  Secondly,  under  this  bill  the  type  of  arrangements  that 
have  been  listed,  the  printing,  the  joint  production  facilities,  the  pool- 
ing of  profits,  at  least  all  of  the  joint  kinds  of  activity  that  can  be 
engaged  in,  do  get  an  immunity.  But  in  a  merger  situation,  as  we 
discussed  with  Mr.  McLaren,  it  is  entirely  possible  that  some  of  the 
same  activities  engaged  in  by  a  morning  and  afternoon  newspaper 
could  be,  under  certain  circumstances,  subject  to  antitrust  attack  as 
being  a  monopolization  or  attempt  to  monopolize? 

Mr.  Levin.  I  disagree  with  that  interpretation  of  the  bill. 

Mr.  Cohen.  You  disagree  that  this  bill  immunizes  from  antitrust 
attack  joint  printing,  joint  time,  method,  and  the  field  of  publication, 
joint  allocation  of  production  facilities,  joint  distribution,  ]oint  adver- 
tising solicitation,  joint  circulation  solicitation,  joint  business  depart- 
ment, joint  establishment  of  advertising  rates,  joint  establishment  of 
circulation  rates  and  revenue  distribution? 
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Mr.  Levin.  Not  the  fact  that  they  can  do  them  but  the  application 
of  the  way  they  do  them  can  be  attacked  under  the  antitrust  laws. 

Mr.  Cohen.  So  you  are  saying  it  is  your  interpretation  of  this  bill 
that  although  this  bill  says  it  shall  not  be  illegal  for  them  to  engage 
in  these  practices,  that  if  they  do  engage  in  those  practices  and  those 
practices  have  an  anticompetitive  effect,  that  the  joint  operating  agree- 
ment could  then  be  attacked  under  the  antitrust  laws  ? 

Mr.  Levin.  The  joint  operating  agreement  could  not  be  attacked 
but  the  practices  could  be  attacked. 

For  example,  Mr.  Cohen,  using  the  oft-belabored  combination  rate, 
at  any  time  the  Department  of  Justice  can  go  in  and  state  in  a  one- 
owner  situation  that  it  feels  the  combination  rates  are  not  cost  oriented, 
or  not  proper,  that  doesn't  mean  combination  rates  are  illegal.  It  means 
they  are  being  used  illegally.  The  same  could  apply  to  a  joint  operating 
arrangement. 

Mr.  Cohen.  How  ?  Suppose  the  joint  operating  agreement  has  com- 
bination rates  that  are  not  cost  justified.  Could  they  be  attacked  after 
this  bill  is  passed? 

Mr.  Levin.  It  is  my  belief  that  they  could  be. 

Mr.  Chumbris.  If  they  are  predatory. 

Mr.  Levin.  You  get  to  the  language  of — you  have  a  series  of  cases 
involving  newspapers.  I  think  Mr.  Blum  put  them  all  into  one  volume 
of  the  record.  I  don't  have  it  here  with  me.  But  there  is  one  case  in 
Akron,  Ohio — no — I  can't  think  of  the  case  involved.  But  this  is  where 
a  publisher  refused  to  give  any  advertising  if  the  advertiser  was  also 
going  to  use  a  radio  station. 

Mr.  Chumbris.  The  Lorain  Journal. 

Mr.  Levin.  Yes.  That  would  apply  as  well  to  a  joint  operating  ar- 
rangement. If  the  publisher  took  steps  which  were  anti  competitive, 
if  he  were  unwilling  to  sell  combination  advertising  to  one  man  but 
sold  it  to  another,  all  of  these  would  be  open  to  challenge. 

Mr.  Cohen.  It  says  here,  section  4,  subsection  (a)  : 

It  shall  not  be  unlawful  under  any  antitrust  law  for  any  person  to  propose, 
enter  into,  perform,  enforce,  renew  or  amend  any  joint  newspaper  operating 
arrangement  if,  at  the  time  at  which  such  arrangement  is  or  was  first  entered 
into,  not  more  than  one  of  the  newspaper  publications  involved  in  the  perform- 
ance of  such  arrangement  was  a  publication  other  than  a  failing  newspaper. 

Joint  operating  agreement  is  defined  as  an  arrangement,  in  section 
3,  part  2,  in  which  these  things  are  done  or  at  least  allowed  to  be  done  ? 

Mr.  Levin.  Yes. 

Mr.  Cohen.  Are  you  saying  that  which  cannot  be  unlawful  in  sub- 
section (a)  may  then  become  unlawful  under  subsection  (b)  ? 

Mr.  Levin.  I  think  there  is  a  difference  between  having  the  oppor- 
tunity to  get  together  and  setting  advertising  prices.  You  can  take  a 
merger,  you  would  consider  that  you  have  50  percent  on  each  side  of 
a  corporate  table  and  they  get  together  and  set  advertising  rates.  That 
is  not  per  se  unlawful  when  this  bill  is  passed.  I  am  saying  they  can- 
not do  it  in  such  a  way  that  would  be  predatory. 

You  are  putting  me  in  the  position  where  you  are  stating  legisla- 
tive history  which  would  be  much  more  favorable  to  my  client  than  I  am 
stating  it. 

Mr.  Cohen.  I  am  trying  to  understand  what  the  bill  does.  The  bill 
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seems  to  say  that  certain  types  of  activities  by  joint  operating  agree- 
ment shall  not  be  unlawful  under  any  antitrust  laws. 

You  are  saying  they  shall  not  be  unlawful  under  any  antitrust  laws 
but  they  may  bo  unlawful  under  any  antitrust  law  if  they  are  used  in 
certain  ways.  Suppose  they  are  used  to  monopolize  or  attempt  to  mo- 
nopolize ?  Could  that  joint  operating  agreement  then  be  attacked  under 
this  bill? 

Mr.  Levin.  The  agreement  cannot  be ;  the  rates  can  be. 

Mr.  Chumbris.  We  wrestled  with  that  problem  in  the  merger  of 
the  two  football  leagues.  We  gave  them  the  right  to  come  together  as 
a  merged  football  league,  but  we  didn't  give  them  the  right  to  do  the 
other  thing  that  they  could  have  done  under  S.  950,  which  would  have 
a  complete  exemption  from  the  antitrust  laws. 

Mr.  Levin.  This  is  not  a  complete  exemption,  Mr.  Cohen. 

Mr.  Cohen.  I  heard  your  words  but  I  was  reading  the  language. 
Are  you  saying  that  if  someone  entered  into  a  joint  advertising  rate, 
if,  say,  a  plaintiff  in  one  of  these  cities  said  that  that  joint  advertising 
rate  that  had  been  set  constituted  an  attempt  to  monopolize  or  con- 
stituted monopolization  of  the  market,  that  particular  rate  could  be 
attacked  under  this  bill  ? 

Mr.  Levin.  The  rate. 

Mr.  Cohen.  You  mean  the  amount  of  the  rate? 

Mr.  Levin.  The  use  of  the  rate  or  the  amount  of  the  rate  or  the  way 
the  rate  was  calculated,  yes.  But  not  the  fact  that  they  got  together 
and  set  the  rate.  That  cannot  be  attacked. 

Mr.  Chumbris.  If  I  may  intercede,  the  colloquy  I  had  with  Mr. 
Donald  Turner  when  he  was  before  us  last  time,  brought  out  that  it 
would  be  up  to  the  Department  of  Justice,  if  they  bring  the  suit,  to 
determine  if  a  joint  arrangement  rate  on  advertising  or  on  solicitation 
was  predatory  or  not.  They  would  have  to  look  at  the  facts.  And  I 
think  we  used  a  specific  instance  of  proposed  rates.  For  example,  we 
used,  I  think  that  we  used  an  example  of  $2  for  a  line,  or  whatever 
the  case  may  be,  but  by  the  morning  paper,  and  $2.25  by  the  after- 
noon paper,  and  if  they  gave  a  joint  rate  at,  instead  of  $4.25,  gave  it 
for  $2.75  or  $2.50,  so  this  could  knock  out  the  suburban  paper,  they 
would  determine  that  was  predatory,  and  if  they  found  it  would  be 
predatory,  you  would  not  be  permitted  to  do  so.  You  would  lose  your 
exemption  from  the  antitrust  laws.  But  if  the  $4.25  for  both  papers 
was  reduced  to  $3.75  and  the  Department  of  Justice  considers  it  cost 
savings,  cost  justified,  they  would  find  it  not  predatory  and  would 
permit  it  to  operate  ? 

Mr.  Levin.  That  is  correct.  In  fact,  it  would  be  not  only  up  to  the 
Department  of  Justice  or  the  Trade  Commission,  civil  litigants  could 
also  bring  such  action. 

Mr.  Chumbris.  I  confined  my  question  only  to  the  Department  of 
Justice  and  not  to  civil  litigants  or  the  Federal  Trade  Commission 
but  it  would  apply  to  the  three. 

Mr.  Cohen.  You  are  saying  under  this  bill  these  activities  shall  not 
be  a  per  se  violation  of  the  antitrust  laws,  but  they  should  be  tested 
under  the  rule  of  reason ;  is  that  correct  ? 

Mr.  Levin.  No,  it  is  not.  I  am  saying  that  they  are  considered  as  a 
merger.  I  am  wiping  out  any  violation  for  getting  together  to  fix 
prices.  I  am  trying  to  take  Tucson  and  put  it  in  the  position  of  Phoenix. 


335 

In  Phoenix  the  one-owner  can  set  prices.  There  is  nothing  illegal  about 
his  setting  prices.  If  his  prices  are  predatory,  or  if  his  prices  are 
designed  to  eliminate  competition  or  monopolize  a  territory,  then  he 
is  open  to  challenge  in  either  civil  or  criminal  litigation.  The  same 
would  apply  to  Tucson  under  this  bill. 

Mr.  Cohen.  It  possibly  may  be  helpful  then  if  you  could  come  up 
with  some  perfecting  language  that  would  make  that  somewhat 
clearer  than  it  is  in  the  bill  at  the  present  time. 

Mr.  Levin.  I  think  it  is  clear  in  the  statement  made  by  the  sponsors. 
I  think  it  is  clear  in  the  language.  And  I  think  it  is  clear  in  my  testi- 
mony. That  the  obfuscation  has  come  from  those  who  oppose  the  bill 
and  not  those  who  have  sponsored  it. 

Mr.  Cohen.  My  confusion  comes  from  the  language  of  the  bill,  which 
seems  to  give  complete  antitrust  immunity,  and  your  statement  which 
says  it  doesn't  that  under  this  bill  a  joint  operating  agreement  could  be 
attacked  on  the  same  grounds  that  you  could  attack  a  complete  merger. 
Is  that  your  statement  ? 

Mr.  Levin.  I  don't  understand  your  question.  I  am  sorry. 

Mr.  Cohen.  Are  there  grounds  for  challenging  practices  by  news- 
papers under  common  ownership  ? 

Mr.  Levin.  Yes,  sir. 

Mr.  Cohen.  Do  those  same  grounds  apply  to  a  joint  operating  agree- 
ment under  this  bill  ? 

Mr.  Levin.  Eliminating  the  rate  fixing,  the  division  of  revenue,  the 
market  allocation  which  are  legal  as  an  activity  of  a  single  operator, 
then  any  other  activities  which  are  improper  can  be  attacked.  Anything 
that  can  be  attacked  on  a  single  owner  can  be  attacked  on  a  joint 
operator. 

Mr.  Cohen.  That  is  your  understanding  of  the  bill  ? 

Mr.  Levin.  That  is  my  understanding  of  the  bill. 

Mr.  Cohen.  And  you  would  not  object  to  an  amendment  that  would 
make  t  hat  clear  to  even  those  who  might  want  to  obfuscate  ? 

Mr.  Levin.  I  didn't  accuse  you  of  obfuscation.  I  would  like  to  see 
the  language  to  be  sure  it  didn't  obfuscate  my  purposes. 

Mr.  Cohen.  That  is  why  the  suggestion  was  made  you  might  want 
to  offer  some  language  for  that  purpose. 

Mr.  Levin.  I  have  no  problem  with  it. 

Mr.  Cohen.  Well,  now,  as  long  as  we  are  trying  to  put  this  on  the 
same  basis  as  merger,  wouldn't  it  make  sense  to  take  that,  "regard- 
less of  affiliation,*'  out  of  the  bill  ? 

Mr.  Levin.  Xone  at  all. 

Mr.  Cohen.  Well,  a  merger  is  tested  on  the  basis  of  the  total  com- 
panies involved.  You  are  asking  that  the  joint  operating  agreement 
be  tested  by  a  somewhat  different  test — regardless  of  affiliations? 

Mr.  Levin.  You  could  force  an  affiliation  in  which  everybody  would 
set  up  a  separate  corporation  for  each  and  a  separate  independent 
thing  that  it  owned  and  when  that  corporation  was  verging  on  bank- 
ruptcy, or  reaching  the  point  that  is  described  in  the  bill,  as  of  un- 
sound condition,  then  nobody  can  require  its  stockholders,  no  mat- 
ter how  wealthy  they  are,  to  come  in  and  submit  further  funds  to  the 
corporation. 

This  is  a  recognition  of  an  actual  fact  rather  than  a  hypothetical 
fact. 
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Mr.  Cohen.  In  your  statement  you  say  this  is  a  commercial  merger, 
let's  treat  it  that  way.  I  am  saying  change  the  language  of  the  bill 
so  that  it  will  treat  the  joint  operating  agreement  as  other  commercial 
mergers. 

Mr.  Levin.  And  I  say  it  is  being  treated  as  a  commercial  merger. 
Mr.  Cohen.  Except  you  have  "regardless  of  its  ownership  or  af- 
filiations," which  would  not  apply  to  most  other  commercial  mergers  ? 
Mr.  Levin.  I  don't  know  where  it  would  apply. 

Mr.  Cohen.  There  is  nothing  in  section  7  that  talks  about  regard- 
less of  its  ownership  or  affiliation.  Why  not  make  this  conform  to 
section  7  then  ? 

Mr.  Levin.  Mr.  Cohen,  if  our  desire  was  to  conform  to  section  7, 
as  it  is  now  written,  we  could  all  go  out  of  business.  Our  purpose  is 
to  amend  the  law.  Our  purpose  is  to  make  the  law  such  that  we  can 
live  within  it.  We  can't  live  within  the  law  as  it  is  today. 

There  is  no  question  about  our  attempt.  We  want  to  reverse  the 
Supreme  Court. 

Mr.  Cohen.  Precisely.  But  you  said  all  you  want  to  do  is  have  the 
joint  operating  agreement  tested  by  the  same  standards  as  would 
apply  to  a  commercial  merger. 

Mr.  Levin.  After  it  has  been  accepted  as  a  joint  operating  arrange- 
ment, yes. 

Mr."  Cohen.  If  you  want  the  same  standards,  drop  the  words  "re- 
gardless of  its  ownership  or  affiliations,"  because  they  give  one  stand- 
ard to  test  a  merger  and  another  standard  to  test  joint  operating 
agreements. 

Mr.  Levin.  I  will  accept  your  definition.  I  want  a  varied  test.  I  want 
a  separate  test  also  for  failing,  before  you  get  to  that  point. 

Senator  Hart.  You  don't  want  the  joint  agreements  to  be  treated  with 
respect  to  antitrust  restraints  as  they  were  a  merger  ? 

Mr.  Levin.  After  they  have  been  taken  through  this  test,  sir,  as 
provided  in  this  bill,  once  they  have  been  given  the  status  of  a  joint 
operating  arrangement,  then  being  a  commercial  merger  thereafter 
they  should  be  treated  the  same  as  any  commercial  merger. 

Senator  Hart.  How  could  a  court  do  that  if  we  tell  them  it  doesn't 
make  any  difference  about  the  ownership  or  affiliations  ? 
Mr.  Levin.  That  is  the  test. 

Senator  Hart.  Well,  then,  if  we  understand  that  with  respect  to 
newspapers,  the  overall  strength  and  reach  and  penetration  and  power 
of  the  combination  is  not  a  factor.  If  we  understand  that,  then  we  are 
to  believe  that  it  is  as  though  it  was  being  treated  as  any  other  merger. 
I  have  the  same  hangup  that  Mr.  Cohen  has.  I  cannot  conceive  that 
you  would  sit  there  and  say  you  want  this  legislation  in  order  that 
joint  agreements  among  newspapers  shall  be  treated  as  a  merged 
operation.  You  say  there  is  an  anomaly  here.  Let's  give  equal  treat- 
ment. 

Mr.  Levin.  That  is  correct. 

Senator  Hart.  But  you  want  equal  treatment  plus. 
Mr.  Levin.  Separate  con;-iderp.+;on  for  newspapers. 
Senator  Hart.  Plus  ignoring  what  is  critical  in  a  merger  test,  the 
size  and  reach  of  the  unit. 

Mr.  Levin.  We  are  considering  for  the  purposes  of  this  legisla- 
tion— well,  I  won't  concede  that  as  a  straight  thing. 
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Senator  Hart.  How  can  you  avoid  it,  in  the  light  of  the  language? 

Mr.  Levin.  Because  each  newspaper  is  being  considered  as  a  separate 
entity  and  that  is  the  purpose  of  the  consideration. 

Senator  Hart.  Like  saying  each  store  should  be  treated  as  a  separate 
entity  in  A.  &  P.  ? 

Mr.  Levin.  I  don't  think  there  is  a  similarity.  I  think  there  is  a 
distinction. 

Senator  Hart.  But  we  understand  what  we  are  talking  about  ? 

Mr.  Levin.  No  question. 

Senator  Hart.  We  understand  the  nature  of  our  disagreement? 

Mr.  Levin.  Yes. 

Mr.  Blum.  You  discussed  at  some  length  the  difficulties  in  reaching 
settlement  with  the  Department  of  Justice,  and  particularly  difficulties 
with  respect  to  a  Sunday  edition. 

Can  you  tell  us  a  little  bit  more  about  why  it  is  not  possible  to  pub 
lish  separate  Sunday  papers  % 

Mr.  Levin.  Mr.  Blum,  I  did  not  say  that  it  was  difficult  for  the 
Tucson  newspapers  to  reach  an  agreement  with  the  Department  of 
Justice,  I  think  that  is  obvious. 

Mr.  Blum.  You  implied  that  a  major  stumbling  block  to  settling 
this  problem  and  a  major  need  for  legislation  was  the  difficulty  on 
Sundays.  I  want  to  find  out  what  that  difficulty  is. 

Mr.  Levin.  Well,  Mr.  Blum,  you  can  only  produce  one  newspaper 
on  one  set  of  presses.  That  is  what  the  basic  problem  is.  You  cannot 
produce  two  papers  with  one  set  of  presses,  unless  you  know  some 
place  in  the  country  where  there  is  a  Sunday  afternoon  paper  pub- 
lished. 

Mr.  Blum.  Do  you  represent  the  joint  operating  agreement  in  St. 
Louis  ? 

Mr.  Levin.  I  am  talking  to  a  degree  on  their  behalf  today,  yes.  fney 
do  not  have  two  Sunday  papers  there. 

Mr.  Blum.  They  most  certainly  do.  They  publish  one  on  Saturday 
afternoon  when  there  is  no  afternoon  paper.  They  put  together  a  com- 
plete Sunday  package,  including  everything  you  would  expect  to 
have  in  the  Sunday  newspaper,  and  then  wrap  around  it  a  green 
sheet  with  the  latest  news  printed  at  the  last  minute  on  Sunday  morn- 
ing. The  two  papers  are  then  distributed  simultaneously  on  the  same 
equipment.  And  I  am  wondering  if  that  solution  apparently  already 
reached  by  one  of  the  joint  operating  agreements  might  not  provide 
the  pattern  for  solving  this  otherwise  insoluble  problem  elsewhere 
around  the  country  ? 

Mr.  Levin.  If  that  were  the  only  problem,  Mr.  Blum,  if  we  could 
do  everything  that  St.  Louis  does,  I  think  everybody  would  be  very 
happy. 

Mr.  Blum.  But  we  have  gotten  down  to  this.  You  said  that  you  can 
live  with  rate  cards  that  are  established  jointly,  and  apparently  the 
Assistant  Attorney  General  feels  that  may  be  possible.  You  say  the 
insurmountable  difficulty  is  Sunday,  because  you  can't  conceive  of 
being  allowed  to  sin  on  Sunday  and  not  during  the  rest  of  the  week. 

Mr.  Levin.  I  think  you  are  misstating  me.  I  said  the  sine  qua 
non  of  every  joint  operating  arrangement  is  revenue  distribution  of 
profits. 
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Mr.  Blum.  Then  it  comes  to  this.  The  key  to  a  joint  agreement  is  the 
elimination  of  competition  and  the  pooling  of  profits.  None  of  the 
other  problems  are  really  problems  in  the  sense  that  they  can't  be 
worked  out.  It  is  just  that  it  wouldn't  be  as  profitable  to  operate  sep- 
arately as  it  would  be  otherwise.  I  recall  the  exhibit  that  was  pro- 
duced, prepared  by  the  Arizona  Daily  Star,  which  had  the  profit  in 
three  categories :  Ordinary  profit,  profit  from  the  elimination  of 
competition,  and  excess  profit.  I  presume  what  you  want  to  protect 
and  preserve  is  profit  from  the  elimination  of  competition? 

Mr.  Levin-.  Mr.  Blum,  during  the  late  1940's,  following  the  war, 
there  were  a  great  number  of  cases  which  were  brought  under  the 
Excess  Profits  Act.  They  were  based  upon  the  question  of  whether  peo- 
ple during  the  war  made  great  and  excess  profits  based  upon  war 
economy. 

The  exhibit  which  you  have  referred  to  and  which  has  been  taken 
completely  out  of  context  was  used  to  demonstrate  there  was  not  at 
that  time  excess  profits  made  based  upon  the  war.  That  was  its  purpose 
and  that  is  why  it  was  introduced. 

Mr.  Blum.  The  profits 

Mr.  Levin.  May  I  conclude  ? 

Mr.  Blum.  Were  they  described  as  "profits  through  elimination  of 
competition?" 

Mr.  Levin.  The  whole  purpose  of  it  is  to  eliminate  the  commercial 
competition  between  the  two  newspapers. 

Mr.  Blum.  That  is  all  I  wanted  to  make  perfectly  clear. 

We  have  said  that  we  want  to  preserve  independent  newspaper 
voices.  I  wonder  if  you  could  tell  us  how  many  of  these  joint  operating 
agreements  the  Scripps-Howard  newspaper  is  a  party  to? 

Mr.  Levin.  I  believe  there  are  seven. 

Mr.  Blum.  How  many  are  the  Newhouse  papers  a  party  to? 

Mr.  Levin.  I  believe  there  are  two. 

Mr.  Blum.  Hearst? 

Mr.  Levin.  One. 

Mr.  Blum.  Lee  Enterprises  ? 

Mr.  Levin.  I  believe  there  are  two. 

Mr.  Blum.  Knight  ? 

Mr.  Levin.  Possibly  one. 

Mr.  Blum.  Cox  ? 

Mr.  Levin.  Possibly  one. 

Mr.  Blum.  Pulitzer  ? 

Mr.  Levin.  One.  Do  you  know  of  any  other  Pulitzer  newspaper  ? 

Mr.  Blum.  Pulitzer  tried  to  buy  the  San  Bernardino,  Calif.,  paper. 
It  has  purchased  three  television  stations  with  its  profits. 

Are  these  the  failing  enterprises  that  you  feel  need  legislation? 

Mr.  Levin.  Mr.  Blum,  that  is  not  my  statement.  That  is  your  state- 
ment. 

Mr.  Blum.  No  further  questions. 

Mr.  Chumbris.  I  don't  believe  I  have  any  further  questions,  in  view 
of  the  colloquy  that  we  have  already  had.  I  think  we  have  pretty  well 
covered  the  subject. 
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Senator  Hart.  Did  you  have  anything  you  would  like  to  add  there,, 
not  necessarily  orderly  ? 

Mr.  Levin.  Xo,  Mr.  Chairman.  I  think  the  record,  as  voluminous  as 
it  is,  and  covering  as  many  subjects  as  it  does,  speaks  for  itself. 

My  disagreement  with  you,  and  particularly  with  Mr.  Cohen,  is  on 
the  question  of  how  the  bill  should  be  interpreted.  I  feel  I  may  have 
been  derelict  to  my  clients  in  taking  issue  with  Mr.  Cohen,  but  I  had 
an  idea  as  to  how  the  bill  was  drafted.  As  the  chairman  knows,  I  had 
something  to  do  with  the  drafting  of  the  bill  and  knew  what  was 
intended  and  I  believe  this  bill  does  not  open  up  the  great  big  door 
to  exempt  activities  by  a  newspaper  that  it  has  been  accused  of  doing. 
I  believe  it  is  a  limited  exemption. 

Senator  Hart.  I  feel  it  is  a  bill  that  is  a  merger  plus  kind  of  thing. 
Whether  or  not  it  opens  doors,  it  certainly  closes  them  to  certain  anti- 
trust sanctions  now  on  the  books.  Again  it  is  a  matter  of  policy, 
whether  we  should  or  shouldn't.  Thank  you  very  much. 

Mr.  Levin.  Thank  you,  sir. 

Senator  Hart.  The  hearings  are  adjourned.  I  want  to  thank  every- 
one on  both  sides  here  who  have  helped  make  this  set  of  hearings,  I 
think,  an  enormously  constructive  one.  I  know  perfectly  well  Mr. 
Blum  has  spent  many,  many  hours  beyond  the  call  of  duty  and  I 
thank  him. 

Mr.  Blum.  Thank  you,  Senator. 

(Whereupon,  at  1 :25  p.m.,  the  committee  adjourned.) 

Appendix 

Sax  Francisco  Chronicle. 

June  IS,  1969. 
Re  Senate  bill  1520. 
Hon.  Philip  A.  Hart, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Hart  :  I  take  the  liberty  of  addressing  this  letter  to  you  in  con- 
nection with  the  pending  hearings  on  S.  1520  with  three  general  purposes  in  mind. 

1.  I  wish  to  reaffirm  to  the  Antitrust  and  Monopoly  Subcommittee  and  to  the 
Committee  on  the  Judiciary — indeed  to  all  of  the  members  of  the  United  States 
Senate — my  testimony  given  before  the  Subcommittee  on  July  27,  1967  in  support 
of  S.  1312  then  pending  consideration  in  the  90th  Congress. 

2.  I  request  inclusion  in  the  record  of  my  letter  to  you  dated  December  11, 
1967  supplementary  to  that  testimony  in  1967. 

3.  I  wish  to  respond  to  groundless  and  unwarranted  attacks  upon  The  Chronicle 
Publishing  Company  during  the  course  of  testimony  and  statements  received  by 
the  Subcommittee  on  last  Thursday,  June  12. 

I  understand  that  testimony,  statements  and  other  materials  received  in  con- 
nection with  the  Committee's  consideration  of  S.  1312  in  the  prior  Congress  have 
been  incorporated  in  their  entirety  in  the  record  of  the  hearings  on  S.  1520. 
I  nonetheless  appreciate  this  opportunity  to  state  that  the  views  I  expressed 
approximately  two  years  ago  are  still  my  views.  The  record  of  the  hearings  on 
S.  1312  clearly  demonstrate  that  in  many  metropolitan  communities  the  preserva- 
tion of  independent  newspapers,  and  thus  of  multiple  editorial  voices,  will  best 
serve  the  public  interest  and  can  be  accomplished  only  by  the  enactment  of  the 
proposed  legislation. 

The  record  on  S.  1312  (page  677)  will  show  that  the  Chairman  afforded  me  an 
opportunity  to  supplement  my  testimony  given  in  support  of  the  Bill  and,  on 
behalf  of  The  Chronicle  Publishing  Company,  to  respond  to  charges  levelled 
specifically  and  directly  against  Chronicle.  It  was  pursuant  to  such  invitation 
that  I  wrote  to  you  on  Deecmber  11,  1967.  When  what  I  assume  to  be  the  full 
record  of  the  hearings  on  S.  1312  (Parts  I  through  VII)  became  available  within 
recent  months  I  was  dismayed  to  find  that  my  supplementary  statement  has  not 
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been  included.  Unless  there  are  still  further  portions  of  the  record  to  be  printed 
which  will  include  this  statement,  I  respectfully  urge  that  the  copy  of  it  which  ac- 
companies this  letter  be  incorporated  in  the  record  on  S.  1520. 

I  trust  that  the  same  considerations  which  prompted  the  Committee  to  say 
on  July  28,  1967  that  I  would  have  an  "opportunity  to  come  in  with  a  supple- 
mentary statement  to  offset"  charges  then  in  the  record  directed  at  the  Chronicle, 
will  permit  that  this  supplemental  statement,  including  the  following  responses 
to  material  which  went  into  the  record  on  June  12,  similarly  be  made  part  of  the 
record  on  S.  1520. 

On  last  Thursday  there  appeared  before  the  Committee  three  witnesses  from 
San  Francisco,  Messrs.  Brugmann,  Kihn  and  Khourie  and,  in  addition,  a  written 
statement  was  received  from  Mrs.  Streeter. 

Mr.  Khourie  is  a  San  Francisco  attorney  representing  a  litigant  in  a  pending 
action  against  the  San  Francisco  newspapers.  While  I  assume  that  Mr.  Khourie 
is  a  man  of  professional  integrity,  he  does  not  seem  to  know  anything  about  the 
newspaper  business,  or  its  economics,  or  the  problems  which  have  confronted 
metropolitan  newspapers  throughout  the  United  States  for  many  years  and  which 
prompted  the  introduction  of  this  Bill.  He  speaks  of  "destructive"  competition 
as  if  this  were  not  an  integral  part  of  the  economics  of  competing  newspapers. 
The  unique  nature  of  newspaper  economics  and  the  resultant  problems  of  metro- 
politan newspapers  in  the  United  States  have  been  thoroughly  explored  in  the 
course  of  these  hearings. 

Mr.  Khourie  speaks  of  the  increase  in  Chronicle's  advertising  rates  without 
giving  any  consideration  to  the  circumstances  which  occasioned  such  increase. 
This  increase  was  attributable  in  part  to  the  unusually  low  rates  which  news- 
paper economics  had  forced  upon  the  San  Francisco  papers  but  in  larger  measure 
to  the  substantial  increase  in  Chronicle  circulation.  If  there  be  any  implication 
that  these  rates  resulted  in  highly  profitable  operation  I  refer  you  to  my  testi- 
mony in  July,  1967  in  which  I  advised  you  that  in  1966,  the  first  full  calendar  year 
of  operations  under  the  joint  operating  agreement,  the  net  profit  after  taxes 
of  the  San  Francisco  newspapers  was  less  than  3%  of  gross  revenues ;  in  1968, 
after  a  joint  expenditure  of  more  than  $11,000,000  for  intgeration  and  modern- 
ization of  joint  plant  and  facilities,  the  profit  after  taxes  of  the  San  Francisco 
Chronicle  was  less  than  5%  of  gross  revenues. 

Mr.  Khourie  is  mistaken  when  he  implies  that  there  has  been  no  coverage 
in  San  Francisco  newspapers  about  the  pendency  of  this  Bill.  Chronicle  has  in 
fact  carried  several  news  stories  concerning  the  introduction  and  sponsorship  of 
the  Bill.  His  expressed  doubts  about  coverage  of  the  hearings  on  Thursday 
were  ill-founded. 

The  testimony  of  Messrs.  Brugmann  and  Kihn  and  the  statement  of  Mrs. 
Streeter  are  quite  another  matter.  They  form  a  tidy  triumvirate — Mrs.  Streeter 
as  appellant  in  litigation  in  which  her  complaint  has  been  dismissed  by  the 
United  States  District  Court,  Mr.  Kihn  and  Mrs.  Streeter  as  adverse  parties  rep- 
resented by  the  same  counsel  in  an  FCC  proceeding,  Mrs.  Streeter  as  Mr.  Brug- 
mann's  Bay  Guardian  Advertising  Manager,  Mr.  Brugmann  using  his  tabloid 
publication,  which  he  frankly  boasts  has  as  one  of  its  principal  objectives  "press 
criticism",  to  carry  the  cudgels  for  both  of  them.  They  deal  not  only  in  un- 
warranted and  unjustifiable  innuendo  and  the  all-too-familiar  device  of  the  half- 
truth,  but  also  the  totally  irresponsible  falsehood. 

There  are  a  few  common  threads  which  run  through  the  statements  of  all  of 
them. 

Mr.  Brugmann  and  Mr.  Kihn  make  much  of  the  fact  that  Mr.  Kihn  has  been 
the  subject  of  an  investigation.  Mrs.  Streeter  has  a  similar  complaint.  In  a  case 
like  the  present  one,  where  Mr.  Kihn  and  Mrs.  Streeter  have  been  actively  en- 
gaged in  a  course  of  conduct  plainly  antagonistic  to  KRON-TV,  an  investigation 
would  appear  to  be  entirely  reasonable  and  proper.  Cooper,  White  &  Cooper,  at- 
torneys for  the  Chronicle  and  for  KRON-TV,  retained  a  licensed  San  Francisco 
investigative  firm  to  assist  counsel  in  preparing  the  case  for  KRON-TV  in  FCC 
Docket  No.  18500,  in  which  Mr.  Kihn  and  Mrs.  Streeter  are  adverse  parties,  and 
to  inform  counsel  generally  concerning  them  in  relation  to  the  adverse  position 
they  had  taken  against  KRON-TV.  Counsel  have  informed  me  that  the  investi- 
gation was  properly  and  lawfully  conducted  and  did  not  involve  any  threat, 
coercion  or  intimidation  of  any  kind.  They  have  also  advised  me  that  the  inves- 
tigation has  not  violated  any  federal  statute  or  other  regulation  or  law. 
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Mr.  Kihn  talks  about  leaving  his  job  with  KRON-TV  "with  no  possibility  of 
returning".  The  fact  is  that  Mr.  Kihn  requested  and  was  granted  a  leave  of 
absence  from  KRON-TV  and  that  far  from  having  no  possibility  of  returning, 
the  collective  bargaining  agreement  under  which  he  worked  guaranteed  him 
the  right  to  return.  Mrs.  Streeter  claims  she  was  fired  by  The  Daily  Pacific 
Builder,  a  specialty  newspaper  in  San  Francisco,  "on  a  trumped  up  charge"; 
Mr.  Brugmann  says  she  was  fired  under  "very  mysterious  circumstances".  The 
fact,  as  can  be  found  in  the  records  of  the  Department  of  Employment  of  the 
State  of  California,  is  that  she  was  discharged  for  feigning  illness  to  leave  work 
early.  The  Referee  for  the  California  Unemployment  Insurance  Appeals  Board 
found  that  Mrs.  Streeter's  testimony  in  the  proceedings  "strains  credulity"  and 
that  inasmuch  as  he  "disbelieves  the  claimant's  testimony  as  to  [a]  material 
point,  it  follows  that  her  testimony  on  other  points  may  be  untrustworthy".  The 
questionable  credulity  of  her  statement  to  the  Committee  is  brought  into  focus 
by  the  telegram  of  Mr.  Dale  Champion  who  has  categorically  denied  her  al- 
leged  conversation  with  him.  Copy  of  his  telegram  is  furnished  herewith. 

All  three  of  them  dwell  on  charges  filed  against  KRON-TV  with  the  FCC.  Each 
of  those  charges  has  been  refuted  in  statements  and  materials  filed  with  the  FCC. 
This  voluminous  responsive  material  would  overburden  the  record  of  this  Com- 
mittee but  is  available  for  inspection,  study  or  perusal  at  the  FCC. 

Mr.  Brugmann  ranges  far  and  wide  on  his  own  behalf  and  that  of  his  Bay 
Guardian.  This  is  characterized  as  a  "good  metropolitan  weekly"  in  the  early 
part  of  his  testimony,  but  confessed  to  be  a  monthly  during  the  questioning  which 
followed  his  prepared  statement.  It  actually  appears  at  somewhat  irregular  inter- 
vals. It  makes  little,  if  any,  attempt  to  report  the  news  of  the  metropolitan  com- 
munity, let  alone  discharge  the  essential  function  of  a  metropolitan  newspaper  of 
giving  factual  and  interpretative  treatment  to  state,  national  and  international 
news.  It  is  almost  beyond  belief  that  he  considers  it  to  be  either  a  good  newspaper 
or  a  metropolitan  newspaper  or  for  him  to  believe  that  it  is  truly  competitive  with 
the  metropolitan  newspapers  of  San  Francisco  or  other  Bay  Area  communities. 
The  San  Francisco  Chronicle,  by  contrast,  was  in  each  year  from  1964  through 
1967,  within  the  top  seven  daily  morning  newspapers  throughout  the  entire  United 
States  in  total  editorial  lineage.  It  missed  that  distinction  in  1968  because  a  pro- 
longed strike  prevented  publication  for  almost  two  months. 

Replete  as  Mr.  Brugmann's  testimony  is  with  false  statements,  I  call  the  Com- 
mittee's attention  to  only  a  few. 

His  attack  on  not  only  the  San  Francisco  Chronicle  but  upon  Mr.  Newhall  and 
upon  Mayor  Joseph  Alioto  is  unfounded,  untrue  and  malicious.  Mr.  Newhall  has 
already  sent  a  telegram  to  the  Committee  giving  the  lie  to  the  charge  that  Mayor 
Alioto  was  blackmailed  by  withholding  from  publication  a  purported  news  story 
depicting  the  Mayor  as  being  involved  in  questionable  association.  Mayor  Alioto 
has  similarly  categorically  denied  the  charge.  Copies  of  Mr.  Newhall's  and  Mayor 
Alioto's  telegrams  are  furnished  herewith. 

Mr.  Brugmann  appears  to  be  enamored  of  the  concept  of  "political  blackmail". 
He  uses  the  charge  a  second  time  in  connection  with  Chronicle's  alleged  lobbying 
in  connection  with  the  San  Francisco  gross  receipts  tax  ordinance.  The  charge  of 
"bullying  supervisors"  with  the  threat  of  "support  or  non-support  in  the  next 
election"  is  simply  not  true  and  if  Mr.  Brugmann  has  any  awareness  of  what  has 
happened  in  the  San  Francisco  community,  he  knows  it  is  not  true.  Shortly  after 
one  of  the  San  Francisco  supervisors  voted  against  exemptions  for  various  occu- 
pations and  businesses  including,  among  others,  newspapers,  Chronicle  enthu- 
siastically endorsed  him  as  a  candidate  for  political  office. 

Mr.  Brugmann  speaks  about  the  "big  profits"  of  joint  agency  operation  with 
the  effrontery  to  compare  them  to  the  illicit  gains  of  the  drug  industry.  As  I  have 
already  testified  to  the  Committee  and  stated  above  in  my  response  to  Mr.  Khourie, 
San  Francisco  Chronicle  does  not  enjoy  such  profits.  They  do  not  even  approach 
the  norm  for  manufacturing  operations  generally  throughout  the  United  States. 
Mr.  Brugmann  charges  that  audited  profit  and  loss  figures  have  not  been 
furnished  which  the  government  can  independently  check.  The  facts  of  the 
matter  are  that  Chronicle  furnished  such  profit  and  loss  figures  to  the  Depart- 
ment of  Justice  in  connection  with  the  review  in  1965  of  the  proposed  agreement 
between  Chronicle  and  Hearst,  that  those  figures  were  audited  and  that  they 
not  only  could  have  been  independently  checked  by  the  government,  but  they 


342 

were  independently  cheeked  by  the  government.  Mr.  Brugmann's  Bay  Guardian 
financial  information,  which  he  claims  is  readily  available  for  public  examination 
and  consumption,  is  not  at  all  so  available.  His  reference  in  this  respect  is  to  a 
one-time  filing  of  a  one-shot  profit  and  loss  statement  and  balance  sheet  (without 
audit)  filed  with  the  Corporations  Commissioner  of  the  State  of  California  in 
connection  with  an  application  for  a  permit  to  issue  stock.  There  is  no  requirement 
that  Mr.  Brugmann  publish  his  financial  information  regularly,  currently  or  in 
any  other  way.  and  to  the  best  of  my  knowledge,  he  does  not  do  so. 

I  have  already  responded  to  the  weary  charge  that  television  profits  were  used 
to  "force  Hearst  to  the  wall."  The  falsity  of  this  is  amply  demonstrated  in  my 
letter  of  December  11,  19G7  which  is  referred  to  above.  Similarly,  I  have  responded 
in  my  December  11,  1967  letter  to  the  charge  that  "Chronicle  spends  thousands 
to  tie  up  the  best  and  most  popular  syndicated  material — not  to  publish  it  .  .  . 
but  to  keep  it  away  from  all  afternoon  suburban  papers  for  the  Bay  Area  and 
much  of  Northern  California".  A  detailed  refutation  of  this  charge  is  contained  in 
material  which  has  been  filed  with  the  FCC. 

Mr.  Brugniann  testified  that  Scott  Newhall,  the  executive  editor  of  the 
Chronicle,  was  "very  wealthy  in  his  own  right  and  has  the  Newhall  Land  and 
Farming  Company  .  .  .  total  1969  revenues  $25,340,909  .  .  .  Newhall  isn't  just 
a  hired  hand  on  ihe  Chronicle  ...  he  and  the  Chronicle  are  business  partners 
in  a  cable  TV  system,  20  percent  Newhall,  80  percent  Chronicle  .  .  ."  The  facts 
are  that  (i)  Mr.  Newhall's  beneficial  ownership,  direct  and  indirect,  in  Newhall 
Land  and  Farming  is  less  than  tt>  of  one  percent  and  (ii)  he  is  not  a  partner 
of  the  Chronicle  in  cable  TV.  This  information  was  readily  available  from  the 
prospectus  of  Newhall  Land  and  Farming  which  Mr.  Brugmann  offered  for  the 
record  on  page  57  of  the  transcript.  Mr.  Brugmann  in  this  instance  testified 
falsely  about  Mr.  Newhall  as  he  did  again  and  again  in  his  statement  to  the 
Committee  whether  the  subject  was  Mr.  Newhall,  the  Chronicle  or  Mr.  Brug- 
mann's own  newspaper,  the  Guardian. 

I  do  not  condescend  to  respond  to  Mr.  Brugmann's  personal  attack  on  me 
and  the  members  of  my  family. 

I  repeetfully  request  that  this  letter  and  the  accompanying  material  to  which 
it  makes  reference  be  received  as  part  of  the  record  and  printed  in  the  proceed- 
ings on  S.  1520.  Otherwise  a  serious  injustice  will  have  been  done  not  only  to 
the  Chronicle  but  also  to  those  individuals  who  were  targets  of  personal  attack. 
Sincerely. 

Charles  Thieriot, 
President,  The  Chronicle  Publishing  Crj. 

San  Francisco  Chronicle, 

December  11,  1967. 
Re  Senate  bill  1312. 
Hon.  Philip  A.  Hart, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Hart  :  I  would  like  to  take  the  opportunity  afforded  by  the 
Antitrust  and  Monopoly  Subcommittee  of  the  Senate  Committee  on  the  Judiciary 
to  respond  to  statements  in  the  record  which  affect  The  Chronicle  Publishing 
Company.  Primarily,  I  wTant  to  refer  to  the  testimony  of  Mr.  J.  Hart  Clinton, 
who  appeared  before  the  Committee  on  July  28,  1967,  and  to  comment  with 
respect  to  some  of  his  many  misstatements  of  facts,  distortions  of  truth  and 
unsupportable  innuendos. 

However,  before  speaking  of  Mr.  Clinton's  testimony,  I  would  like  to  reply 
briefly  to  testimony  concerning  the  San  Francisco  Chronicle  given  by  Associate 
Professor  William  Rivers,  a  witness  for  the  International  Typographical  Union, 
who  testified  before  the  Committee  on  July  26.  1967.  It  is  not  my  purpose  to 
explore  the  many  impracticable  and  unrealistic  suggestions  of  Mr.  Rivers  which, 
I  assure  you,  could  not  have  proceeded  from  any  experience  in  or  even  familiarity 
with  the  managerial  aspects  of  newspaper  publication.  Rather,  my  purpose  is 
simply  to  deny  unequivocably  that  the  San  Francisco  Chronicle  spends  thousands 
of  dollars  (or  any  dollars)  to  tie  up  syndicated  material  "not  to  publish  all 
of  it  but  to  keep  it  out  of  the  hands  of  all  the  suburban  afternoon  papers  of 
Northern  California."  The  Chronicle  does  not  contract  for  any  syndicated  mate- 
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rial  which  it  does  not  intend  to  use ;  when,  as  may  occasionally  happen,  such 
material  is  no  longer  intended  to  he  used  in  the  publication  of  the  newspaper,  it 
tries  to  terminate  its  obligation  with  respect  to  that  material.  With  regard 
to  the  features  said  to  be  desired  by  a  Stockton  editor,  I  do  not  know  the 
identity  of  the  editor  of  whom  Mr.  Rivers  spoke  nor  do  I  know  what  syndi- 
cated features  he  has  in  mind.  To  my  knowledge,  the  Chronicle  has  never 
received  any  communication  either  from  a  Stockton  editor  or  from  any  syndicate 
requesting  release  of  syndicated  material. 

Unlike  Mr.  Rivers,  Mr.  Clinton  is  no  theorist  without  practical  experience  in 
the  publishing  industry  and  I  am  unable  to  excuse  the  errors  in  his  testimony  on 
the  grounds  of  inexperience.  For  twenty  years  or  more  he  has  had  the  respon- 
sibility of  operating  the  Amphlett  Printing  Company,  owner  of  the  San  Mateo 
Times.  He  has  not  only  for  a  long  time  been  the  editor  and  publisher  of  the 
Times,  a  daily  newspaper  publishing  in  a  community  immediately  contiguous  to 
San  Francisco,  but  he  is  an  experienced  lawyer,  senior  partner  in  one  of  the 
large  San  Francisco  law  firms,  for  twenty  years  head  of  the  legal  committee 
for  the  California  Newspaper  Publishers'  Association  and.  by  his  own  admis- 
sion, one  who  has  a  "pretty  good  understanding  of  antitrust  laws."  It  would 
appear  that  a  man  of  such  stature  and  experience  should  know  whereof  he 
speaks  and  when  he  speaks  he  should  say  what  he  means  and  mean  what  he 
says.  I  am  astounded  that  in  so  many  respects  he  knows  so  little  whereof  he 
speaks.  Let  me  give  you  some  examples  of  the  inaccuracies  and  distortions  with 
which  his  testimony  is  replete. 

Mr.  Clinton  would  have  you  believe  that  the  Chronicle  used  revenue  from 
its  television  station  to  compete  unfairly  with  Hearst  and  that  Hearst  could 
have  competed  upon  an  "equitable  basis"  only  if  the  Chronicle  had  no  television 
income  (p.  1088). 

In  this  connection,  Mr.  Clinton  stated  that  "before  1960,  when  the  Chronicle 
started  its  campaign,  the  Examiner  was  highly  profitable"  (p.  1100)  and  the 
Chronicle  "was  pouring  [television]  profits  into  its  newspaper  .  .  .  with  the  result 
that  the  San  Francisco  Examiner  .  .  .  became  a  failing  newspaper"  (p.  1076). 
Let  us  examine  this  period  from  1960,  "when  the  Chronicle  started  its  cam- 
paign" and  when  "the  Examiner  was  highly  profitable,"  until  September,  1965, 
when  the  joint  operating  agreement  became  effective  in  San  Francisco.  The 
fact  is  that  revenues  from  Chronicle's  television  station  were  not  used  or 
required  to  be  used  to  sustain  newpaper  operations  in  the  years  subsequent  to 
1958.  With  the  single  exception  of  1962  ( when  an  increase  of  almost  $1,000,000 
in  newsprint  costs  could  not,  under  existing  competitive  conditions,  be^offset 
quickly  enough  by  adjustment  of  advertising  rates)  the  newspaper  revenues 
of  Chronicle  provided  a  cash  flow  adequate  to  sustain  newspaper  operations. 
In  each  of  these  years  Chronicle  newspaper  operations  showed  a  net  operating 
profit  before  depreciation. 

It  is  true  that  there  was  a  period  many  years  back  when  Chronicle  newspaper 
operations  showed  a  substantial  deficit  but  that  was  when  the  Examiner  was  a 
"highly  profitable"  newspaper.  The  fortuitous  availability  of  television  profits 
permitted  the  Chronicle  to  survive  at  that  time  in  competition  with  the  highly 
successful  Examiner.  The  last  such  year  was  1954.  Before  depreciation,  news- 
paper operations  showed  a  small  and  manageable  loss  in  1955,  a  profit  in  1956, 
somewhat  larger  but  still  manageable  losses  in  1957  and  1958  and,  as  indicated 
above,  a  profit  for  each  year  commencing  with  1959  through  September,  1965, 
with  the  single  exception  of  1962.  When  Mr.  Clinton  states  that  revenues  from 
the  Chronicle's  television  operations  "drove  the  San  Francisco  Examiner  to  the 
wall"  (p.  1076)  between  1960  and  1965  he  knows  not  whereof  he  speaks. 

Quite  apart  from  the  facts  just  related,  it  is.  I  think,  ridiculous  on  its  face 
for  Mr.  Clinton  to  imply  that  the  amount  of  available  Chronicle  resources  was  a 
significant  factor  in  competition  with  Hearst.  It  is  a  matter  of  common  knowl- 
edge that  Hearst's  resources  far  exceed  Chronicle's  and  if  comparative  resources 
are  to  be  used  as  a  measurement  of  competitive  strength,  the  advantage  would 
not  have  been  Chronicle's.  With  particular  reference  to  television  revenues,  I 
might  point  out  parenthetically  that  Hearst  owns  and  operates  what  I  under- 
stand to  be  very  profitable  television  stations  in  both  Pittsburgh  and  Milwaukee 
and,  despite  such  profitable  broadcasting  operations,  Hearst's  daily  metro- 
politan  newspapers  in  those  cities  failed  and  were  disposed  of. 
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Mr.  Clinton  makes  much  throughout  his  testimony  of  the  development  by 
Chronicle  of  community  antenna  television  service.  He  refers  to  Chronicle's 
acquisition  of  "exclusive  franchises"  in  this  field  and  processes  concern  about  a 
newspaper  being  permitted  a  monopoly  in  a  CATV  market  (p.  1103).  He  suggests 
that  an  investigation  should  be  made  by  the  Department  of  Justice  into  the 
acquisition  of  community  antenna  television  franchises  such  as  that  acquired  by 
Chronicle  in  Redwood  City  (p.  1092).  The  fact  is  that  neither  Chronicle  nor  any 
of  its  subsidiaries  holds  any  exclusive  CATV  franchise  anywhere.  A  subsidiary 
has  been  granted  a  non-exclusive  franchise  in  San  Francisco  where  another 
CATV  operator  had  already  been  and  continued  to  be  franchised.  Other  sub- 
sidiaries hold  non-exclusive  franchises  in  the  cities  of  South  San  Francisco  and 
Concord  and  in  relatively  small  unincorporated  areas  in  San  Mateo  County 
and  near  Concord  in  Contra  Costa  County.  Applications  are  pending  in  other 
areas.  Insofar  as  Redwood  City  is  concerned,  some  five  weeks  before  Mr.  Clinton 
testified  before  this  Committee,  a  subsidiary  of  the  Chronicle  which  had  applied 
for  and  had  been  granted  a  non-exclusive  CATV  franchise  there  declined  the 
franchise.  I  would  have  thought  that  Mr.  Clinton  would  be  better  informed 
about  matters  of  public  interest  in  the  county  in  which  he  publishes. 

What  is,  I  believe,  more  significant  than  Mr.  Clinton's  lack  of  information 
is  that  he  would  have  you  believe  that  there  is  something  improper  about  a 
newspaper  becoming  interested  in  community  antenna  television.  However,  this 
impropriety  apparently  does  not  apply  to  his  San  Mateo  Times.  The  Amphlptt 
Printing  Company,  owner  of  the  San  Mateo  Times,  of  which  Mr.  Clinton  is  the 
editor  and  publisher,  in  joint  ventures  with  Community  Television,  Inc.,  is  at 
this  very  time  applicant  for  a  CATV  franchise  in  the  City  of  San  Carlos  in  San 
Mateo  County.  The  application  was  formally  presented  to  the  City  of  San  Carlos 
under  date  of  August  23,  less  than  a  month  after  Mr.  Clinton's  appearance  be- 
fore this  Committee  and  his  denunciation  of  newspapers  becoming  involved  in 
CATV  franchising. 

Mr.  Clinton  suggests  (pp.  1097-98)  that  Chronicle  and  Hearst's  joint  arrange- 
ment (which  he  gratuitously  disparages  as  a  "price  fixing  deal")  was  not  ap- 
proved by  the  Department  of  Justice  and  that  Chronicle  and  Hearst  had  no 
reason  to  be  surprised  at  the  hostile  attitude  toward  joint  arrangements  now 
displayed  by  the  Justice  Department.  It  is  difficult  to  square  this  suggestion 
with  the  actual  facts  relating  to  the  formation  of  the  San  Francisco  joint  ar- 
rangement and  the  Justice  Department's  approval  thereof.  As  I  have  already 
testified  and  as  Mr.  Gould  has  testified,  the  fact  is  that  there  was  a  full  and 
complete  disclosure  made  to  the  Department  of  Justice  and  that  following  a 
series  of  conferences  with  the  Department  and  the  furnishing  of  additional 
and  supplementary  information  as  requested,  the  Attorney  General  advised  in 
writing  that  it  was  not  the  Department's  intention  to  institute  anitrust  action 
against  the  implementation  of  the  agreement.  In  actual  operation  the  parties 
have  acted  completely  consistently  with  that  submission   to  the  Department. 

Mr.  Clinton  complains  that  the  San  Francisco  combination  advertising  and 
circulation  rates  have  injured  the  San  Mateo  Times  (p.  1058).  With  respect  to 
advertising  rates,  he  further  states  that  the  San  Mateo  Times  had  a  "falling 
off  in  retail  advertising  lineage"  (p.  1070).  The  fact  is  that  the  San  Mateo 
Times'  retail  advertising  lineage  increased  more  than  33%%  between  1964 
and  1966.  It  is  difficult  for  me  to  understand  how  this  performance  could  be 
construed  as  a  "falling  off"  or  what  element  of  "hurt"  there  may  be  in  such  a 
substantial  increase  in  retail  advertising  lineage.  This  increase  took  place  in  the 
years  1965  and  1966,  during  most  of  which  time  the  joint  operation  was  func- 
tioning in  San  Francisco. 

This  increase  in  retail  advertising  lineage  has  been  enjoyed  by  the  Times 
despite  a  substantially  higher  cost  per  reader  for  advertising  in  the  San  Mateo 
Times  in  comparison  with  advertising  in  the  San  Francisco  metropolitan  news- 
papers. As  the  Committee  knows  from  the  testimony  of  other  witnesses,  it  is 
customary  to  measure  the  true  cost  of  newspaper  advertising  essentially  by 
determining  the  cost  per  reader.  Obviously,  an  advertisement  which  costs  the 
advertiser  $500  and  reaches  a  circulation  of  50,000  readers  is  less  valuable  and 
consequently  more  expensive  to  him  than  the  same  advertisement  costing  the 
same  $500   but  distributed  to  a  reader  circulation  of  500.000.   Therefore,  in 
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measuring  the  true  cost  of  advertising,  it  is  logical,  and  normal  in  the  industry,, 
to  relate  the  dollar  cost  to  the  number  of  readers. 

This  has  customarily  been  expressed  in  terms  of  a  "milline  rate"  which  re- 
flects the  cost  of  a  line  of  advertising  per  million  circulation.  For  example,  if  the 
advertiser  pays  $2.00  per  line  for  an  advertisement  which  reaches  a  circulation 
of  500.000  readers,  the  cost  of  that  line  of  advertising  per  million  readers  is  dou- 
ble $2.00  or  is  at  the  milline  rate  of  $4.00  per  line.  An  examination  of  the  retail 
advertising  rates  of  the  San  Mateo  Times,  the  Chronicle-only,  and  the  Chronicle 
and  Examiner  in  combination,  and  the  relation  of  those  rates  to  the  circulation 
of  the  respective  publications,  discloses  that  the  cost  of  the  advertiser  is  con- 
siderably higher  in  the  San  Mateo  Times  than  in  the  San  Francisco  metropolitan 
newspapers.  The  retail  advertising  rates  per  line  (in  the  case  of  the  Times, 
per  column  inch)  vary  in  each  publication  with  advertsing  volume  and  frequency. 
For  comparable  volume  and  frequency  arrangements,  the  milline  rate  of  the 
Times  is  in  most  instances  more  than  double  that  of  the  Chronicle-only,  and  more 
than  two  and  one-half  times  that  of  the  Chronicle  and  Examiner  in  combination. 
While  it  is  generally  true  that  suburban  newspapers  have  a  higher  cost  to  the  ad- 
vertiser per  reader  and  thus  a  higher  milline  rate  than  metropolitan  newspapers, 
I  would  assume  that  this  discrepancy  in  cost  could  be  a  significant  factor  when 
the  suburban  newspaper  is  competing  with  the  metropolitan  newspaper  for  the 
retail  advertising  of  large  department  stores  which  are  headquartered  in  the' 
central  city. 

Although  Mr.  Clinton  talks  at  some  length  about  the  circulation  rates  of  the 
San  Francisco  newspapers  (pp.  1065-1067),  the  fact  is  that  after  the  inception 
of  the  joint  operating  arrangements  in  San  Francisco,  the  subscription  price  of 
the  Chronicle  was  exactly  the  same  as  it  was  before,  both  on  a  daily-only  basis 
and  on  a  daily  and  Sunday  basis.  If,  in  addition,  the  Chronicle  reader  wished  to 
subscribe  to  the  San  Francisco  afternoon  paper,  he  paid  exactly  the  same  for 
the  afternoon  paper  after  the  inception  of  the  joint  operating  arrangements  as 
he  did  before,  namely  $2.00  per  month.  To  say,  as  Mr.  Clinton  does,  that  the 
Examiner  reduced  its  subscription  rate  from  $2.50  per  month  to  $2.00  per  month 
is  to  deliberately  or  inadvertently  disregard  the  fact  that  subscription  rates  of 
the  Examiner,  as  the  San  Francisco  afternoon  newspaper,  are  properly  compara- 
ble with  those  of  the  afternnon  paper  before  September,  1965,  and  remain  un- 
changed. 

I  want  to  comment  briefly  on  just  one  other  example  of  misstatement  and  dis- 
tortion contained  in  Mr.  Clinton's  testimony.  It  is  completely  false  that  the 
Chronicle  participated  in  any  "under  the  table  deals",  as  Mr.  Clinton  has  charged 
(p.  1053).  Such  a  statement  is  completely  irresponsible,  and  I  wonder  at  the 
temerity  which  prompted  it. 

In  conclusion,  I  would  like  to  synthesize  as  best  I  can  what  appear  to  be  Mr. 
Clinton's  thoughts  about  the  pending  Bill  as  distiguished  from  his  misinformed 
observations  about  Chronicle,  its  relationships  with  Hearst  and  the  San  Fran- 
cisco joint  operating  agreement. 

He  appears  to  be  concerned  about  the  "possibility"  of  being  subjected  to  unfair 
competition  from  the  San  Francisco  newspapers  and  the  "potential"  for  injury 
to  the  San  Mateo  Times  (p.  1091).  So  far  as  I  know,  there  has  never  been  a  sug- 
gestion made  by  any  witness  before  the  Committee  that  the  Bill  should  permit 
unfair  practices.  It  is  my  understanding  that  the  Bill  does  not  permit  unfair 
or  improper  competitive  practices  and  I  would  subscribe  to  any  suggestion 
made  by  Mr.  Clinton  Or  anyone  else  that  if  this  is  not  already  abundantly  clear, 
it  should  be  made  so. 

Beyond  that  potential  concern,  Mr.  Clinton  seems  to  feel  that  Chronicle  and 
Hearst  have  entered  upon  some  illegal  conspiracy  violative  of  the  antitrust  laws 
to  fix  advertising  and  circulation  rates  and  that  the  Bill  would  perpetuate  this 
allegedly  illegal  arrangement.  This  argument  really  begs  the  question  which 
is  before  the  Committee.  The  problem,  simply  presented,  as  it  has  been  stated 
time  and  again  to  the  Committee  and  by  members  of  the  Committee,  is  whether 
the  parties  to  a  joint  operating  agreement  are  now  entitled  to  the  same  freedom 
in  managing  he  economic  affairs  of  their  respective  publications  as  are  the  single 
owners  of  two  or  more  publications  in  a  given  community  and,  if  there  is  any 
uncertainty  about  this,  whether  such  entitlement  should  be  provided  for  by 
statute.  To  this  should  be  added  the  further  important  but  subsidiary  question 
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of  whether  the  "failing  company  doctrine,"  properly  construed,  deals  realistically 
with  the  problems  of  newspapers  so  that  remedial  action  can  be  timely  taken  to 
preserve  the  life  of  the  financially  troubled  publications  and,  if  there  is  any  un- 
certainty about  this,  whether  such  construction  should  be  provided  for  by  ap- 
propriate legislation. 

I  might  say  that  Mr.  Clinton's  testimony  really  highlights  the  necessity  for  the 
adoption  of  this  Bill  and  that  properly  considered  it  makes  a  stronger  case  for 
the  Bill  than  that  of  any  proponent  who  has  testified.  I  would  like  to  amplify  the 
record  with  a  couple  of  facts  which  were  not  disclosed  by  Mr.  Clinton.  In  the 
course  of  his  testimony,  while  castigating  Mr.  Markuson  for  his  allegedly  "bad 
business  judgment",  he  points  to  the  business  acumen,  presumably  laudatory, 
of  the  Bidder  newspapers  in  "buying  the  San  Jose  Mercury,  a  highly  successful 
newspaper  forty  miles  south  of  San  Francisco"  (p.  109G).  What  Mr.  Clinton  fails 
to  say  is  that  the  Bidder  newspapers  bought  not  only  the  San  Jose  Mercury, 
which  is  the  morning  paper  in  San  Jose,  but  also  the  San  Jose  News,  which 
is  the  evening  paper  in  San  Jose,  and  that  it  publishes  the  San  Jose  Mercury- 
News  as  the  Sunday  paper  in  San  Jose.  In  its  management  of  the  economic  af- 
fairs of  its  single  ownership  San  Jose  newspapers,  it  not  only  offers  a  combina- 
tion advertising  rate  but  in  the  case  of  national  advertising,  it  publishes  only  a 
combination  rate.  Thus,  at  least  one  of  the  allegedly  unfair  practices  of  which 
Mr.  Clinton  complains  so  repetitively  and  tiresomely  in  respect  to  San  Francisco 
operation  is  carried  to  greater  lengths  in  the  San  ose  operation  to  which  he  points 
as  an  exercise  of  sound  business  judgment. 

What  Mr.  Clinton  fails  to  say  about  his  own  operation  is  that  in  addition  to 
the  San  Mateo  Times,  Amphlett  Printing  Co.  also  owns,  and  Mr.  Clinton  is  the 
editor  and  publisher  of  two  controlled  circulation  weeklies  in  San  Mateo  County — 
the  Westlake  Post  and  the  San  Mateo  Post.  An  examination  of  the  national  or 
general  advertising  rate  card  for  these  publications  (copy  of  which  is  enclosed, 
marked  Exhibit  A")  show  that  the  Westlake  Post  and  the  San  Mateo  Post  may 
be  bought  in  combination  by  the  advertiser  and  that  either  or  both  of  them  may 
be  bought  in  combination  with  the  Times.  While  the  possible  combinations  are 
too  numerous  to  analyze  in  detail,  it  might  be  noted  that  an  advertiser  is  offered 
both  the  Westlake  Post  and  the  San  Mateo  Post  for  only  15  cents  a  line  when 
purchased  in  combination  with  the  San  Mateo  Times.  This  is  approximately  one- 
third  of  what  it  would  cost  the  advertiser  to  buy  the  Westlake  Post  separately 
at  22  cents  a  line  and  the  San  Mateo  Post  separately  at  22  cents  a  line. 

Somewhat  less  of  a  choice  is  offered  to  the  retail  advertiser.  From  an  examina- 
tion of  the  retail  advertising  card  (copy  of  which  is  enclosed,  marked  'Exhibit 
B"),  it  is  clear  that  the  advertiser  (for  whom  Mr.  Clinton  evidences  such  a 
tender  concern  in  his  testimony  (p.  1051)  )  can  purchase  the  Post  only  in  com- 
bination with  the  Times.  I  must  assume  that  Mr.  Clinton  who  has  "a  pretty  good 
understanding  of  the  antitrust  laws"  (p.  1U47)  regards  his  national  combination 
rates  as  proper  and  his  forced  retail  advertising  combination  as  being  completely 
consistent  with  the  requirements  of  antitrust  statutes. 

As  I  have  stated  above,  reduced  to  its  simplest  terms,  the  primary  objective  of 
the  pending  Bill  is  to  make  it  clear  that  parties  to  a  joint  operating  agreement, 
while  preserving  independent  editorial  voices,  enjoy  the  same  freedom  of  economic 
action  as  the  Bidder  newspapers  enjoy  in  San  Jose  and  Mr.  Clinton's  publications 
enjoy  in  San  Mateo.  I  respectfully  submit  that  nothing  could  more  clearly  point 
up  the  basic  justice  and  equity  in  the  proposed  legislation  than  Mr.  Clinton's 
tirade  against  the  San  Francisco  operation  premised  almost  entirely  upon  prac- 
tices which  he  regards  to  be  completely  proper  in  the  single  ownership  of  three 
publications  in  San  Mateo  County. 

Besponsive  to  the  Committee's  request  for  a  copy  of  the  joint  operating  agree- 
ment between  Chronicle  and  Hearst,  I  understand  that  Mr.  Charles  L.  Gould  is 
furnishing  a  copy  of  the  agreement  and  I  assume  that  such  copy  will  be  sufficient 
for  the  Committee's  purposes.  However,  I  will  be  pleased  to  supply  an  additional 
copy  upon  request. 

I  wish  to  thank  the  Committee  for  the  opportunity  to  respond  to  Mr.  Clinton's 
statements  and  request  that  this  letter,  together  with  the  enclosures  referred  to, 
be  included  in  the  record  and  printed  as  a  part  of  the  proceedings. 
Sincerely, 

Charles  Thieriot. 
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Ads  must  be  as  many  inches  deep  as  columns  wide. 

COMMISSION   AND   LASH   DISCOUNT 

15%  agency  commission  to  recognized  advertising  agencies 
billed       C°Un'  f°f    payment    wi,hin    'he    month 

PREPRINTS 

Hi-«  preprints  Will  be  charged  at  black  and  white  rates, 
there  is  no  additional  charge  for  strike-in 
Other  preprints   rates  on   request. 

National  Advertising  Representative 

Chiton  '7 '■ 757  ™rd  Ave™« 

£ ,11  •   li  ••.«•  "C ~ ~ " 40°  N-  W^higan  Avenue 

Southdeld.  Michigan 701    Northland  Towers,   East 

C22?TJ - — 3384  Peachtree  Road,  V  E. 

SVrUtti  i"  Si ~r y Statler  Office  Bldg. 

Charlotte  2,  N.  C 605  Wachovia  Bank  Bldg. 


MECHANICAL  REQUIREMENTS    '> 

Width  of  column,  11  picas. 
Depth  of  column    294  Unas. 

Ad*  m«,»»ur'n9  274  or  mora  lin"  '"  depth  will  ba  charged 
as  ^94  lines. 

Eight  columns  to  page  (2352  lines).     •'- 

Tabloid  page  size  (5  col.  x  200  lines). 

Center  spread,  charged  as  4998  lin«s 

Full  page  type  space,  14  13/16  Inches  by  21  Inchti. 

Halftone  screen  required,  65. 

Can  use  full  page  mats  and  electros,  unmounted. 

MISCELLANEOUS 

Established  1609. 

News  Services:  AP,  UPI,  AP  Phofofex. 

Advertis.ng  subject  to  approval  by  publisher. 

Author  s  corrections  and  changes  of  proofs  made  only  on 

payment  of  alteration  charges. 

The  advertiser  will  be  charged  for  all  space  occupied  as 

measured  from  cut-off  rule  to  cut-off  rule,  such  space  not 

to  exceed  number  of  lines  ordered. 

SPECIAL  ADVERTISING   DAYS 

f°°d  •     • , Wednesday 

Automobiles Tuesday  and  Friday 

P.0"1,9 Friday 

£8rden F.Jdey 

?"'  *>.'*,e Friday  and  Saturday 

Television Saturday 

WARD  GRIFFITH  COMPANY,  INC. 

Philadelphia  7..„ Philedelphle  Nat'l  Bank  Bldg. 

P",sbur9  " - - 300  Penn  Ce.itcr  Blvd. 

San  Francisco  4 _ _ _..Ru„  Building,  Sulfa  545 

los   Angeles „ ,e80  v|n„  Stre0, 

596,118 901  Vance  Blgd.,  3rd  &  Union 
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Tub  Hearst  Corporation 

939     EIOHTH    AVBIfUK 
NHW    YORK.K.T.     10019 


FRANK     M  ASSI 

EXECUTIVE    VICE     PRESIDENT 
AND    TREASURER 


June  12,  1969 


Honorable  Philip  A.  Hart 

Chairman,  Subcommittee  on  Antitrust 

and  Monopoly 
Committee  on  the  Judiciary- 
United  States  Senate 
Washington,  D.  C. 

Re:  S.  1520 — The  Newspaper  Preservation  Act 

Dear  Senator  Hart: 

As  you  know,  on  July  27,  1967  our  then  Executive  Vice 
President,  Mr.  G.  0.  Markuson,  and  Mr.  Charles  L.  Gould, 
Publisher  of  our  San  Francisco  Examiner,  testified  before 
your  Subcommittee  in  support  of  S.  1312,  the  Failing  Newspaper 
Act.  During  the  course  of  your  Subcommittee's  consideration 
of  S.  1312,  that  Bill  was  amended  in  several  respects  and,  as 
so  amended,  was  favorably  reported  to  the  Committee  on  the 
Judiciary.  Since  the  Congress  adjourned  shortly  thereafter, 
no  further  action  was  taken  on  S.  1312. 

Inasmuch  as  the  Newspaper  Preservation  Act,  S.  1520,  is 
identical  in  form  and  content  with  amended  S.  1312  as  reported 
last  year  to  the  Judiciary  Committee,  we  take  this  means  to 
state  for  the  record  that  we  strongly  support  S.  1520,  as  we 
did  its  predecessor. 

Messrs.  Markuson  and  Gould  testified  at  great  length  before 
your  Subcommittee  as  to  the  economic  reasons  which  prompted  the 
creation  and  development  of  joint  newspaper  operating  arrange- 
ments and  which  led  to  the  establishing  of  such  an  operating 
arrangement  in  San  Francisco.  Their  testimony  is  set  forth  at 
pages  566  to  and  including  610  of  the  printed  record  of  your 
hearings  on  S.  1312. 

In  our  judgment,  the  substance  of  their  testimony  on  S.  1312 
is  equally  applicable  to  S.  1520.  We  feel  that  it  would  be 
redundant  and  burdensome  to  you  to  resubmit  additional  lengthy 
statements  which  in  the  main  would  be  cumulative.   Therefore, 
we  respectfully  refer  your  Subcommittee  to  the  former  testimony 
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which  was  offered  on  behalf  of  The  Hearst  Corporation  in  general 
and  on  behalf  of  the  San  Francisco  Examiner  in  particular. 

Our  testimony,  and  the  testimony  of  many  others,  em- 
phasized the  great  peril  which  existing  joint  newspaper 
operating  arrangements  faced  by  reason  of  the  then  pending 
litigation  involving  the  Tucson  newspapers.   It  was  repeatedly 
highlighted  that  if  the  Government  prevailed  in  the  Tucson 
case,  such  would  sound  the  death  knell  for  some  22  newspapers 
published  in  22  important  cities  throughout  the  United  States. 

On  March  10,  1969,  the  United  States  Supreme  Court  rendered 
its  decision  in  the  Tucson  case  (entitled  Citizen  Publishing 
Company  v.  United  States)  and  affirmed  in  every  respect  the 
judgment  rendered  by  the  District  Court  which  held,  among 
other  things,  that  the  Tucson  joint  newspaper  operating  arrange- 
ment was  a  per  se  violation  of  the  antitrust  laws. 

Thus,  the  fear  of  those  who  supported  S.  1312  and  who  now 
support  S.  1520  (many  of  whom  are  neither  involved  in  any  joint 
newspaper  operating  arrangement  nor  are  likely  ever  so  to  be) 
has  been  realized — the  Courts  have  put  into  the  hands  of  the 
Justice  Department  the  means  and  responsibility  for  eliminating 
competing  editorial  voices.  It  is  a  somber  and  melancholy 
observation  to  note  that  that  which  economic  forces  have  been 
unable  to  achieve  in  these  22  cities  will  now  be  required  by 
the  law,  despite  its  santification  of  First  Amendment  principles. 

Responsible  representatives  of  the  Justice  Department 
heretofore  have  stated  publicly  that  the  Department  will  consider 
the  Supreme  Court's  affirmance  in  the  Tucson  case  to  be  a  mandate 
for  it  to  proceed  diligently  against  other  joint  newspaper 
operating  arrangements.   Thus  the  urgency  articulated  at  your 
prior  hearings  for  the  prompt  enactment  of  S.  1312  becomes  the 
foundation  upon  which  the  present  imperative  need  for  immediate 
remedial  legislation  is  bottomed.  We  believe  that  the  Newspaper 
Preservation  Act,  S.  1520,  is  such  remedial  legislation  and  we 
earnestly  recommend  it  to  you  and  to  the  members  of  your  Sub- 
committee for  prompt  favorable  consideration  and  action. 

We  respectfully  request  that  this  letter  be  made  a  part  of 
the  record  of  the  hearings  before  your  Subcommittee  on  S.  1520. 

Yours  very  truly, 

THE  HEARST  CORPORATION 


Executive  Vice  President 
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LAW    OFFICES 

LIPTON,  BRENNAN    &   WASSERSTROM 


HAHVEY    L.  LIPTON 
THOMAS    A    BRENNAN 
ALFRED    H.  WASSERSTROM 
JOHN   B.  SIEFKEN 
LAWRENCE    V.    BROCK 
JOHN    F.  DEOROOT 
JOSEPH    C.  HAOAN 
THOMAS    A.  BRENNAN,  JR. 
SHERMAN    H.  SAIOER 


959    EIGHTH   AVENUE 
NEW   YORK,  N.  Y.  10019 

AREA   <  ODE   aia 
3B6-1300 


June  20,  1969 


Honorable  Philip  A.  Hart,  Chairman 
Subcommittee  on  Antitrust  and  Monopoly 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.  C. 

Re:  S.  1520 — Newspaper  Preservation  Act 
Dear  Senator  Hart: 

On  July  27,  1967  I  had  the  privilege  of  appearing  before 
your  Subcommittee  and  participating  in  the  testimony  offered 
by  Mr.  G.  0.  Markuson,  the  then  Executive  Vice  President  of 
The  Hearst  Corporation,  in  support  of  S.  1312 — The  Failing 
Newspaper  Act.  At  the  conclusion  of  our  testimony,  you  very 
graciously  extended  the  privilege  of  addressing  further 
communications  for  the  record  to  the  Subcommittee.  While 
I  did  not  find  it  necessary  to  avail  myself  of  your  kind 
offer  in  respect  of  S.  1312,  since  I  now  find  that  certain 
grossly  inaccurate  and  misleading  statements  relating  to  our 
client  have  been  made  during  the  course  of  your  current 
hearings  on  S.  1520,  I  trust  that  you  will  consider  your 
former  offer  as  still  outstanding  so  as  to  accord  me,  on 
behalf  of  The  Hearst  Corporation,  the  opportunity  to  reply. 

I  have  particular  reference  to  certain  portions  of  the 
testimony  offered  on  June  12,  1969  by  Mr.  Bruce  B.  Brugmann 
of  the  San  Francisco  Bay  Guardian  and  by  Mr.  Michael  N.  Khourie, 
a  San  Francisco  attorney. 

Mr.  Brugmann  purported  to  testify  as  an  experienced  and 
presumably  accurate  journalist  and  yet  he  committed  what  most 
reliable  newspapermen  would  consider  to  be  an  unpardonable 
sin.  At  page  38  of  the  verbatim  transcript,  Mr.  Brugmann 
stated,  in  part:   "***  neither  the  Chronicle  nor  Hearst, 
owner  of  the  Examiner  and  the  News-Call,  bothered  to  show  that 
they  were  indeed  ' failing  newspapers'  before  they  merged". 
Mr.  Brugmann  further  stated,  at  page  39:   "***  they  never 
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gave  us  any  figures  on  how  they  concluded  they  were  deep 
failing  newspapers". 

The  fact  of  the  matter  is  that  a  cursory  investigation 
would  have  revealed  that  a  full  disclosure  of  all  relevant 
information,  including  detailed  financial  information,  was 
made  on  behalf  of  the  San  Francisco  Examiner  and  the  San 
Francisco  News-Call  Bulletin  to  the  Department  of  Justice, 
who  caused,  on  its  own  motion,  an  independent  examination 
to  be  conducted.   It  was  only  after  a  most  meticulous  study 
of  all  of  the  pertinent  facts  and  circumstances  relating  to 
the  past  and  anticipated  future  operations  of  the  San 
Francisco  newspapers  that  the  Department  of  Justice  determined 
that  it  would  not  oppose  the  formation  and  operation  of  a 
joint  newspaper  operating  arrangement  in  San  Francisco. 
Furthermore,  at  page  #5  of  the  verbatim  transcript,  you 
specifically  acknowledged  that  most  of  the  newspapers 
operating  under  joint  agreements  had  submitted  financial 
reports  to  your  Subcommittee,  which  reports  you  suggested 
be  studied  by  the  Subcommittee  members.   The  San  Francisco 
Examiner  and  the  San  Francisco  News-Call  Bulletin,  as  you 
know,  submitted  detailed  financial  and  other  information  to 
your  Subcommittee  during  the  course  of  its  consideration  of 
S.  1312,  and  this  information,  to  the  best  of  my  knowledge, 
continues  to  be  lodged  in  the  files  of  your  Subcommittee. 

The  fair  import  of  Mr.  Brugmann's  statements  is  that 
material  facts  were  not  divulged  and  therefore  those  charged 
with  the  obligation  of  making  executive  and  legislative  de- 
cisions were  not  fully  informed.   The  foregoing  recital  of 
the  supporting  facts  should  make  it  quite  obvious  that  there 
is  no  substance  whatever  to  such  a  palpably  erroneous  charge. 
Mr.  Brugmann  certainly  is  entitled  to  express  his  opinions, 
but  there  is  no  justification  whatever  for  the  intentional 
misstatement  of  fact. 

Mr.  Brugmann  continued  his  inaccurate  reporting  at  pages 
42  and  43  of  the  verbatim  transcript  by  gratuitously  charging 
that  our  client,  and  others  involved  in  the  newspaper  business, 
"***  often  fudge  accounting  procedures  to  show  conveniently 
staggering  losses."  He  attempted  to  base  this  false  and  mis- 
leading conclusion  upon  certain  testimony  presented  at  hearings 
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conducted  in  1963  before  the  House  of  Representatives  Anti- 
trust Subcommittee  of  the  Committee  of  the  Judiciary.  The 
particular  testimony  which  is  relevant  to  this  point  is 
fully  set  forth  at  pages  2525  to  and  including  2544  of  the 
printed  record  of  the  hearings  conducted  by  your  Subcommittee 
on  S.  1312.   Even  a  casual  reading  of  this  testimony  will 
establish  that  there  was  no  impropriety  whatever  in  our 
client's  accounting  procedures. 

Mr.  Brugmann  acknowledged  that  he  had  not  read  all  of 
this  testimony  by  citing  only  pages  2525  to  2528  of  the  printed 
record  on  S.  1312  to  support  his  remarkable  statement.  He 
completely  ignored  a  lengthy  and,  I  submit,  conclusive 
refutation  of  certain  views  held  by  a  government  accountant 
who  patently  was  unfamiliar  with  generally  accepted  news- 
paper accounting  procedures  and  who  had  relied  on  certain 
inaccurate  information  upon  which  he  structured  his  views. 

In  my  judgment,  it  is  reprehensible  and  most  unworthy 
for  anyone  to  make  such  grossly  scandalous  charges,  as  Mr. 
Brugmann  has  seen  fit  to  do,  under  the  pretext  of  exercising 
a  right  conferred  upon  every  citizen — the  right  to  fairly 
express  his  or  her  support  of  or  opposition  to  pending 
legislation.   I  am  confident  that  this  inartful  attempt  to 
create  an  issue  where  none  exists  will  be  readily  discernible 
to  the  Members  of  the  Congress. 

Finally,  both  Mr.  Brugmann  and  Mr.  Khourie  expressed  the 
view  that  there  was  something  improper  in  respect  of  the 
advertising  rate  increases  established  after  the  formation 
of  the  San  Francisco  joint  newspaper  operating  arrangement. 
As  one  who  claims  to  have  had  nearly  twenty  years  of  con- 
tinuous experience  as  a  newspaperman,  Mr.  Brugmann  has  no 
valid  excuse  for  holding,  much  less  publicly  expressing, 
such  a  view.  Mr.  Khourie,  on  the  other  hand,  has  an  excuse. 
He  is  reputed  to  be  an  able  attorney  but  gives  every  indication 
of  knowing  very  little  about  the  newspaper  business  or  about 
the  peculiar  economics  involved  in  this  unique  business. 
Since  Messrs.  Brugmann  and  Khourie  volunteered  to  appear 
as  witnesses  before  your  Subcommittee,  it  is  reasonable  to 
assume  that  they  severally  engaged  in  some  research  and 
preparation,  which  should  have  revealed  the  economic  and 
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demographic  forces  (discussed  at  length  throughout  the 
printed  record  on  S.  1312)  which  operate  upon  all  news- 
papers.  Such  research  and  preparation  also  should  have 
disclosed  the  corrosive  effect  which  these  forces  have 
upon  advertising  rates  and  circulation  price  structures. 
In  the  case  of  San  Francisco  prior  to  the  formation  of 
the  joint  newspaper  operating  arrangement,  the  existing 
economic  forces  affected  the  newspaper  business  by  producing 
unusually  low  advertising  rates — so  low  in  fact  that  the 
Examiner  and  the  News-Call  Bulletin  each  sustained  devastating 
losses  for  many  consecutive  years.   (The  materials  heretofore 
filed  with  your  Subcommittee  fully  support  this  statement. ) 
The  establishment  of  a  joint  newspaper  operating  arrangement 
in  1965  afforded  the  Examiner  the  opportunity  to  survive. 
Obviously,  survival  required  replacing  a  deficit  operation 
with  one  that  was  profitable.   To  that  end,  the  Examiner 
did  increase  its  advertising  rates  to  the  point  of  providing 
it  with  a  reasonable  return.   Nothing  improper  or  sinister 
was  involved  in  this  rate  revision,  despite  anything  to  the 
contrary  suggested  by  Messrs.  Brugmann  and  Khourie. 

I  trust  that  you  will  accept  this  letter  for  the  record 
in  the  spirit  in  which  it  has  been  written — solely  as  an 
endeavor  to  place  into  proper  perspective  certain  aspersions 
and  inaccuracies  presented  to  your  Subcommittee.   In  bringing 
these  particular  matters  to  your  attention,  I  trust  that  no 
inference  will  be  drawn  that  either  The  Hearst  Corporation 
or  I  agree  with  any  other  statements  or  charges  made  by 
Messrs.  Brugmann  or  Khourie. 

Very  truly  yours, 


HARVEY 
HLL/mc 


ARVEY  L.  LIPTON 
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Honolulu  Stab-Bulletin, 
Honolulu,  Hawaii,  June  6,  1969. 
Hon.  Philip  A.  Hart, 
U.S.  Senator  from  Michigan, 
Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Hart:  The  following  is  submitted  in  support  of  S.  1520 — the 
Newspaper  Preservation  Act — and  is  offered  in  the  hope  that  it  might  be  of  some 
assistance  to  you  and  your  distinguished  associates  in  your  studied  consideration 
of  the  proposed  legislation. 

The  Honolulu  Star-Bulletin  (with  which  the  undersigned  is  associated)  and 
The  Honolulu  Advertiser  are  separately  owned  corporate  entities  with  completely 
independent  news  and  editorial  staffs  and,  as  a  result,  completely  independent 
news  and  editorial  voices. 

The  two  newspapers  jointly  own  the  Hawaii  Newspaper  Agency,  Inc.,  which 
provides  all  of  the  non-editorial  services  required  by  the  newspapers.  These  serv- 
ices include  the  solicitation  of  and  sales  of  advertising ;  the  solicitation,  sales  and 
distribution  of  the  circulation  of  the  two  newspapers ;  the  physical  production  of 
the  two  newspapers,  and  certain  accounting  functions  having  nothing  to  do  with 
the  news  and  editorial  staffs  of  the  two  newspapers. 

The  Hawaii  Newspaper  Agency,  Inc.,  came  into  being  in  1962.  At  that  time,  The 
Honolulu  Advertiser  was  faced  with  economic  collapse.  In  circulation  and  adver- 
tising— the  two  most  critical  areas — The  Advertiser  was  trailing  the  Star-Bulle- 
tin badly  and  there  was  nothing  to  indicate  a  change  in  the  trend.  The  Advertiser 
was  sustaining  heavy  monetary  losses  and  its  ownership  was  faced  with  three 
alternatives.  They  were : 

1.  Liquidation. 

2.  Sale  of  the  newspaper  to  the  Star-Bulletin  or  any  other  prospective  buyer. 
(The  Advertiser  sought  another  purchaser  unsuccessfully  and  the  idea  of 
sale  to  the  Star-Bulletin,  thereby  creating  a  one-ownership  newspaper  city, 
was  abhorrent  to  the  owners  of  The  Advertiser. ) 

3.  Formation  of  a  joint  operating  agreement. 

The  owners  of  the  highly-successful  Star-Bulletin,  agreeing  with  the  principle 
of  maintaining  competitive  news  and  editorial  voices,  entered  into  negotiations 
and  the  present  arrangement  was  created. 

The  sincerity  of  purpose  on  the  part  of  the  Star-Bulletin  is  apparent.  Had  the 
philosophy  of  competing  newspapers  not  been  of  such  importance,  there  is  no 
doubt  that  the  Star-Bulletin  could  have  forced  The  Advertiser  to  either  close  its 
doors  or  sell  to  the  Star-Bulletin.  Either  alternative  would  have  resulted  in  a  one- 
ownership  situation.  This  was  distasteful  to  all  concerned. 

In  the  seven  years  since  the  formation  of  the  joint  operating  facility  both 
newspapers  have  prospered  and  the  community  has  benefitted.  The  Advertiser, 
which  was  dying,  has  been  revived  as  the  direct  result  of  the  operational  savings 
realized  through  the  efficiencies  available  and  realized  in  a  joint  operation. 

The  effects  of  continuing  competition  between  two  healthy  newspapers  are 
emphatically  apparent.  Both  publications  are  vibrant,  alert,  effective.  Both 
newspapers  have  been  able  to  dramatically  improve  their  products,  a  plus  factor 
that  accrues  directly  to  the  benefit  of  the  reader  and  the  community.  The  edi- 
torial and  news  budgets  have  been  substantially  increased.  The  amount  of  space 
devoted  to  reader  content  has  also  increased.  The  availability  of  two  points  of 
view  certainly  has  resulted  in  a  better  informed,  more  soundly  motivated 
citizenry. 

The  business  community  has  benefitted  also.  As  the  result  of  the  operating 
efficiencies  realized,  the  advertiser  gets  more  total  circulation  of  his  message 
per  dollar  spent  than  could  possibly  have  been  obtained  otherwise.  Because  of 
the  coordinated  production  facility  there  has  been  made  available  to  the  adver- 
tiser a  modern  printing  plant  which  is  better  able  to  produce  and  distribute 
his  advertising  message.  These  conclusions  have  been  substantiated  in  letters 
and  statements  from  Honolulu's  major  retail  outlets  indicating  their  overwhelm- 
ing support  for  the  joint  operating  facility  in  Hawaii. 

The  owners  and  the  management  of  the  Star-Bulletin  are  grateful  that  this 
city  has  competing  newspapers.  It  is  good  for  both  the  Star-Bulletin  and  The 
Advertiser.  And  it  is  good  for  our  city  and  our  state.  With  separate  ownerships 
and  a  healthy  economic  base,  there  can  be  no  news  staff  and/or  editorial  staff 
complacency  in  a  competitive  situation. 

Summing  up,  sir,  it  is  our  conviction  that  the  joint  operating  facility  for  the 
two  newspapers  in  Hawaii  benefits  the  reader,  the  advertiser,  and  the  com- 
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munity.  What  better  reasons  could  there  be  to  urge  your  favorable  consideration 
of  S.  1520? 
Thank  you  very  much  for  your  time  and  your  interest. 
Sincerely  yours, 

Jambs  H.  Couey,  Jr., 
Executive  Editor  and  Assistant  to  the  Publisher. 


Advertiser  Publishing  Co.,  L/td., 

Honolulu,  Hawaii,  June  9,  1969. 
Hon.  Philip  A.  Hart, 

U.S.  Senate,  Chairman,  Subcommittee  on  Antitrust  and  Monopoly  of  the  Com- 
mittee on  the  Judiciary,  Washington,  D.C. 

Dear  Senator  Hart:  I  had  the  privilege  of  testifying  on  the  Newspaper  Bill 
S.  1312  before  your  Subcommittee  on  Friday,  July  28,  1967 — and  the  testimony 
appears  on  Pages  611-634  of  the  official  record. 

In  the  light  of  the  current  hearing  on  the  successor  bill  S.  1520,  I  am  writing 
to  respectfully  advise  that  were  I  again  to  testify  I  would  state  the  same  views 
expressed  in  1967. 

If  the  record  could  reflect  that  fact,  I  would  be  most  grateful. 

Because  of  the  Tucson  decision,  the  need  for  the  remedial  legislation  is  more 
urgent  than  ever — and  I  do  fervently  hope  that  the  Subcommittee  will  act 
favorably. 

Cordially, 

Thurston  Twigg-Smith. 


The  El  Paso  Times, 
El  Paso,  Tex.,  June  9,  1969. 
Hon.  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly,  U.S.  Senate,  Washington, 
D.C. 

Dear  Senator  Hart  :  I  made  a  statement  and  testified  before  your  committee 
on  August  7, 1967  in  support  of  S.  1312. 

The  position  I  stated  at  that  time  still  obtains  and  I  would  like  to  reaffirm 
that  I  am  totally  in  support  of  the  new  bill,  S.  1520,  which  is  before  your 
committee  for  consideration.  v 

I  sincerely  hope  the  "Newspaper  Preservation  Act"  receives  the  approval  I 
honestly  feel  it  merits. 
Sincerely  yours, 

DORRANCE  D.  Roderick. 


Tennessean  Newspapers,  Inc., 

Nashville,  June  9,  1969. 
Senator  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly,  Committee  on  the  Judiciary, 
Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Hart:  On  the  19th  day  of  September,  1968,  I  testified  before 
your  Subcommittee  in  behalf  of  Senate  Bill  1312,  which  I  considered  to  be  of 
crucial  importance  to  the  newspaper  industry. 

The  purpose  of  this  letter  is  to  request  that  you  consider  my  testimony  in 
behalf  of  S.  1312  to  be  equally  applicable  to  S.  1520  which  is  presently  pending 
before  your  Subcommittee. 

Please  let  me  emphasize  again  the  immediate  and  far-reaching  importance  of 
this  legislation  to  the  preservation  of  many  separate  editorial  voices  in  this 
country. 

Sincerely, 

Amon  Carter  Evans. 


Staten  Island  Advance, 
Staten  Island,  N.Y.,  June  16, 1969. 
Hon.  Philip  A.  Hart, 

U.S.  Senate,  Chairman,  Antitrust  and  Monopoly  Subcommittee,  Room  253,  Old 
Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Hart:  We  should  like  to  inform  you  that  we  support  S.  1520, 
the  "Newspaper  Preservation  Act". 
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We  consider  this  legislation  to  be  in  the  public  interest,  for,  by  its  adoption, 
separate  editorial  voices  will  be  preserved  in  many  communities  where  they  are 
now  threatened.  It  is  our  belief  that  this  is  a  problem  which  is  national  in  scope, 
and  which  can  only  be  resolved  by  the  enactment  of  this  legislation. 
Respectfully  yours, 

Advance   Publications,    Inc. 
S.  I.  Newhouse,  President. 


Romney  &  Nelson, 
Salt  Lake  City,  Utah,  June  11, 1969. 

Re  the  Newspaper  Preservation  Act 

Hon.  Philip  A.  Hart, 

Chairman,  the  Subcommittee  on  Antitrust  and  Monopoly,  of  the  Committee  on 
the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Gentlemen  :  This  is  to  inform  you  that  on  the  9th  day  of  August,  1967,  I 
testified  before  your  Committee  in  behalf  of  the  Deseret  News  Publishing  Com- 
pany in  the  course  of  your  hearings  on  S.  1312.  My  testimony  appears  commencing 
on  page  906  of  Part  2  of  the  said  hearings. 

There  has  been  no  change  in  the  facts  as  to  which  I  testified  at  that  time,  and 
if  I  were  called  upon  now  to  testify  concerning  the  "Newspaper  Preservation 
Act"  my  testimony  would  be  the  same  as  it  was  given  before  your  Committee  on 
August  9, 1967. 

Respectfully  yours, 

G.  L.  Nelson. 


Scbipps-Howakd  Newspapers, 

New  York,  N.Y.,  June  6, 1969. 
Hon.  Philip  A.  Hart, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  -Hart  :  On  Tuesday,  18  July  1967,  I  appeared  before  the  Sub- 
committee on  Antitrust  and  Monopoly  of  the  Committee  on  the  Judiciary  over 
which  you  preside  as  Chairman.  I  was  present  as  a  voluntary  witness  in  support 
of  bill  S.  1312,  then  pending  before  your  Subcommittee. 

On  the  eve  of  public  hearings  on  S.  1520,  now  pending,  I  should  like  to  go  on 
record  that,  except  for  a  few  points  which  are  not  pertinent  to  the  present  bill 
and  one  changed  situation  (Scripps-Howard  no  longer  has  any  investment  inter- 
est in  The  Beacon  Journal  of  Akron,  Ohio),  my  statement  and  remarks  of  two 
years  ago  reflect  our  thinking  with  respect  to  the  current  bill. 

Indeed,  since  the  Supreme  Court  decision  in  the  Tucson  case;  we  feel  this 
legislation  is  more  imperative  than  ever  if  some  editorial  voices  across  the  coun- 
try are  not  to  be  curtailed. 
Sincerely  yours, 

Jack  R.  Howard. 


St.  Louis  Post-Dispatch, 

June  4,  1969. 
Hon.  Philip  A.  Hart, 

U.S.  Senate,  Chairman,  Antitrust  and  Monopoly  Subcommittee, 
Room  253,  Old  Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Hart  :  With  your  indulgence  I  should  like  to  reaffirm  my  support 
for  S.  1520,  the  "Newspaper  Preservation  Act."  You  may  recall  that  I  telegraphed 
you  on  July  24,  1967,  and  wrote  a  letter  on  March  25,  1968,  endorsing  the  bill, 
which  at  that  time  was  designated  the  "Failing  Newspaper  Act,"  S.  1312.  Since 
my  earlier  communications  my  observation  and  study  of  the  evidence  and  of 
conditions  prevailing  in  the  publishing  industry  persuade  me  that  more  than 
ever  a  free  competitive  press  with  respect  to  news  and  editorial  content  can  best 
be  preserved  by  enactment  of  this  legislation. 

As  I  stated  in  my  telegram  to  you  of  July  24,  1967,  I  strongly  support  the  pro- 
visions of  that  bill  providing  for  joint  newspaper  operating  arrangements,  as  I 
believe  that  such  arrangements  are  definitely  in  the  public  interest  and  are  the 
only  way  to  preserve  separate  editorial  voices  and  news  presentation  in  many 
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cities.  I  believe  that  a  profit-sharing  arrangement  is  an  essential  part  of  any 
joint  newspaper  operating  agreement,  and  it  is  my  understanding  that  all  joint 
newspaper  operating  agreements  in  effect  at  the  present  time  contain  a  profit- 
sharing  arrangement  of  some  kind.  Such  joint  operating  agreements  do  not  stifle 
strong  competition  between  the  parties  to  the  agreement,  as  is  evidenced  by  the 
two  St.  Louis  newspapers.  Indeed,  it  would  be  difficult  to  find  a  city  in  which 
two  newspapers  are  more  competitive  or  more  independent  in  their  views  than  are 
the  St.  Louis  Post-Dispatch  and  the  St.  Louis  Globe-Democrat. 

I  am  strongly  opposed  to  predatory  practices  of  any  kind.  However,  in  my  opin- 
ion, such  practices  are  not  essential  to  nor  the  natural  result  of  a  joint  news- 
paper operating  agreement.  Such  practices  certainly  are  not  followed  in  St.  Louis 
nor  would  they  be  tolerated  by  either  of  the  parties  to  the  joint  operating  agree- 
ment in  St.  Louis. 

I  respectfully  request  that  this  letter  be  made  a  part  of  the  record  of  the  hear- 
ings before  your  subcommittee  on  this  bill. 
Sincerely  yours, 

Joseph  Pulitzer,  Jr. 


The  Derrick  Publishing  Co., 

Oil  City,  Pa.,  June  13, 1969. 
Hon.  Philip  A.  Hart, 
258  Old  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Hart  :  The  Newspaper  Preservation  Bill  is  crucial  to  the  healthy 
existence  of  the  98-year-old  Oil  City  (Pa.)  Derrick. 

It  will  permit  us  to  continue  to  share  production  costs  with  the  News-Herald 
which  serves  the  community  of  Franklin.  As  you  know,  costs  have  been  steadily 
increasing.  And  in  order  to  continue  giving  our  readers  vigorous  and  independent 
news  and  editorial  coverage,  it  has  been  necessary  for  us  to  effect  economies 
wherever  possible.  The  logical  place  was  in  our  mechanical  and  business  func- 
tions through  the  operating  agency  which  allowed  us  to  continue  to  increase  our 
news  and  editorial  budgets. 

If  this  way  of  economizing  is  forbidden  to  us  we  will  be  forced  to  reduce  our 
news  staff  and  cut  back  drastically  on  the  coverage  we  offer  now.  The  Derrick 
will  not  then  be  the  complete  newspaper  that  it  is  today. 

The  Derrick  has  its  primary  territory  in  Oil  City  and  the  News-Herald  in 
Franklin.  These  communities  are  8  miles  apart,  with  entirely  separate  identities 
and  are  strong  rivals  in  trade  and  community  interest.  The  Derrick,  with  total 
circulation  of  14,900  each  morning  has  about  800  subscribers  in  Franklin.  The 
News-Herald,  an  evening  paper  of  8,800  circulation,  has  about  1,300  subscribers 
in  Oil  City.  No  one  in  these  two  communities  would  benefit  from  a  forced  dissolu- 
tion of  these  two  papers  sharing  of  business  costs. 

Competition  will  not  increase.  Rather  it  will  be  sharply  curtailed.  There  will 
not  be  more  newspapers,  but  fewer. 

The  Newspaper  Preservation  Act  is  the  only  solution  feasible  in  correcting 
serious  injustices  which  will  result  from  the  Tucson  decision. 

Our  arrangement  has  been  in  existence  since  1956  and  is  generally  similar 
to  those  elsewhere  that  have  existed  for  more  than  30  years. 

If  these  two  newspapers  are  to  continue  to  survive,  to  keep  fulfilling  their 
responsibilities  to  the  people  of  this  area,  it  is  vital  that  they  be  able  to  share 
business  costs  which  the  Newspaper  Preservation  Act  will  permit  them  to  con- 
tinue to  do. 

Sincerely  yours, 

B.  P.  Boyle. 

The  News-Herald  Printing  Co., 

Franklin,  Pa.,  June  12, 1969. 
Hon.  Phillip  A.  Hart, 
253  Old  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Hart  :  The  enactment  of  the  pending  Newspaper  Preservation 
Bill  is  vital  to  this  newspaper.  It  is  our  life  line. 
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The  News-Herald  is  a  small  daily  newspaper  of  8,900  circulation  in  Franklin, 
Pennsylvania,  a  city  of  9,800  population  located  eight  miles  from  The  Derrick, 
Oil  City,  Pennsylvania,  with  whom  we  formed  an  agency  operation  in  1956  due 
to  financial  necessity. 

Our  market  isi  so  small  we  could  not  have  endured  the  constantly  rising  costs 
experienced  in  the  newspaper  industry  during  the  past  thirteen  years  had  this 
move  not  been  taken.  Although  we  have  the  smallest  agency  operation  in  the 
nation,  the  savings  produced  enabled  us  to  publish  a  better  newspaper  and  re- 
main financially  healthy,  and  extremely  competitive  both  newswise  and  edi- 
torially. Consequently,  everyone  has  benefited  including  our  readers,  advertisers, 
and  employees. 

Should  The  Newspaper  Preservation  Bill  not  be  enacted  into  law,  this  news- 
paper will  find  it  difficult,  if  not  impossible,  to  financially  continue  publishing. 
Therefore,  we  strongly  urge  you  to  give  this  bill  your  full  support. 

Sincerely, 

T.  W.  Foster, 
Vice  President  and  General  Manager. 


Salt  Lake  Tribune, 

June  16,  1969. 
Senator  Philip  A.  Habt, 
The  U.S.  Senate, 
Old  Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Hart  :  On  August  9  of  1967  I  testified  before  the  Senate  sub- 
committee on  antitrust  and  monopoly  in  support  of  S1312,  the  Failing  Newspaper 
Act 

Were  I  to  be  called  upon  today  to  testify  regarding  its  successor  bill  S1520, 
the  Newspaper  Preservation  Act,  I  could  do  no  more  than  restate  my  1967 
testimony. 

The  audited  financial  figures  I  presented  then  demonstrating  the  essential 
nature  of  single  staff,  single  plant  operation  to  the  maintenance  of  two  voices  in 
one  community  are  emphasized  by  the  continuing  cost  spiral. 

I  remain  convinced  that  the  limited  exemption  granted  agency  operation  by 
S1520  is  the  only  alternative  to  inevitable  single  ownership  of  Salt  Lake  City 
newspapers  and  those  in  20  other  joint  agreement  cities. 

The  joint  agreement  publications  seek  only  the  right  through  S1520  to  realize 
the  same  economies  they  would  effect  if  singly  owned  as  are  morning,  evening, 
Sunday  newspaper  combinations  in  169  American  cities,  the  overwhelming  ma- 
jority of  those  of  sufficient  size  to  support  two  daily  newspapers.  With  the  re- 
stricted exemption  sought,  joint  publishers  would  still  be  held  wholly  responsible 
for  any  predatory  practice  or  other  activity  in  violation  of  antitrust. 

No  other  party,  advertiser,  nor  competitor,  can  possibly  suffer  under  S1520 
and  the  reader  will  benefit  by  the  preservation  of  the  locally  owned  voices  which, 
in  our  community,  have  been  the  balancing  factors  for  98  years. 

Respectfully  submitted. 

J.  W.  Gallivan, 
Publisher,  President,  Newspaper  Agency  Corporation. 


[Telegram] 

Nashvxlle  Banner,  June  6,  1969. 
Hon.  Philip  A.  Hart, 
U.S.  Senate, 
Washington,  D.C: 

As  you  will  recall,  I  was  among  the  first  to  testify  before  your  Senate  Sub- 
committee on  Anti-Trust  and  Monopoly  in  favor  of  S.  1312.  When  the  successor 
legislation,  S.  1250,  comes  before  your  subcommittee  shortly  for  public  hearing, 
I  would  request  that  my  previous  testimony  in  behalf  of  S.  1312  be  considered 
as  in  full  support  of  S.  1250.  My  absence  in  Canada  at  the  time  of  the  proposed 
hearings  precludes  my  presentation  of  this  request  to  your  committee  in  person. 

I  thank  you  for  your  consideration,  and  send  you  my  warmest  personal  re- 
gards. 

James  G.  Stahlman. 
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Newspaper  Printing  Corp., 

Oil  Capital  Newspapers, 

Tulsa,  Okla.,  June  5, 1969. 
Hon.  Philip  A.  Hart, 

U.S.  Senator  from  Michigan,  Chairman,  Subcommittee  on  the  Judiciary,  Senate 
Office  Building,  Washington,  D.C. 

Dear  Senator  Hart  :  Since  I  note  you  are  scheduling  two  days  of  concluding 
testimony  on  the  S.B.  1520  (Newspaper  Preservation  Act)  later  next  week,  I 
thought  it  not  imprudent  of  us  to  let  you  know  that  we  have  suffered  no  change 
of  heart  since  our  testimony  of  last  year,  and  that  we  view  the  passage  of  this 
bill  as  vital  to  our  existence. 

There  have  been  amendments  and  qualifications  added  to  the  bill  in  the  transi- 
tion between  S.B.  1312  and  S.B.  1520  (as  it  now  stands).  All  of  them  are  per- 
fectly agreeable  to  us  and  would  have  been  so  as  initially  suggested  legislation. 
These  papers  have  not  engaged  in  and  have  no  desire  to  engage  in  predatory 
practices. 

It  all  goes  back  to  the  simple  question  of  why,  in  the  eyes  of  the  Justice  De- 
partment, does  it  remain  permissible  for  a  single  owner  of  a  morning,  evening 
and  Sunday  newspaper  to  have  a  single  advertising  department,  a  single  circu- 
lation department  and  a  single  business  office  while  they  say  we  must  duplicate 
these  three  departments  because  we  have  two  ownerships,  two  corporate  identi- 
ties, two  separate  publishers  and  separate  and  highly  competitive  news,  photo 
and  editorial  departments. 

To  duplicate  these  separate  functions  would  add  152  employees  and  it  is 
highly  doubtful  in  my  mind  if  we  could  recruit  this  many  persons  with  these 
varied  talents  today.  Yet,  if  we  could,  we  figure  an  average  income  of  $11,000 
per  year,  multiplied  by  152,  equals  approximately  $1,600,000  additional  and  un- 
needed  costs.  Such  costs  would  plunge  us  far  into  the  red. 

Our  studies  also  show  that  a  combination  of  printing  facilities  alone  as  pro- 
posed by  the  Department  of  Justice  would  not  afford  sufficient  economies  to 
operate  and  more  importantly,  would  reinstitute  the  spiral  effect  which  put  us 
in  trouble  before  the  joint  arrangement  was  made  in  1941. 

Faced  with  an  ultimatum  of  this  nature,  my  only  guess  is  that  the  Tulsa 
papers  would  sell,  (I  can  speak  for  The  Tribune,  The  World  would  have  to 
speak  for  themselves)  and  the  buyer,  Senator  Hart,  would  in  all  probability  be 
a  multi-owner  of  newspapers  and  one  who,  having  acquired  both  in  Tulsa,  would 
continue  right  along  with  the  single  business  departments  that  will  have,  been 
denied  us.  Even  if  the  theory  of  the  Tucson  decision  should  prevail  and  our 
papers  were  ordered  to  divide,  our  dilemma,  after  30  years  now,  is  simply 
a  matter  of,  "How  do  you  put  the  chicken  back  in  the  egg?" 

I  am  well  aware  that  we  faced  your  personal  opposition  on  this  bill  and  that 
the  testimony  of  myself  and  other  joint  operation  publishers  has  failed  to  win 
you  over  up  to  now.  I  regret  we  were  not  more  persuasive  nor  articulate.  We  be- 
lieve the  preservation  of  two  editorial  voices  is  important  in  our  community  and 
this  legislation  is  vital  to  insure  it. 

I  do  hope  however  you  will  aid  us  in  clearing  this  thing  for  a  vote  in  the 
Congress  and  that  the  "'Sword  of  Damocles"  for  us,  can  either  fall  or  be  safely 
replaced  in  the  scabbard.  So  many  of  our  plans  have  been  held  in  abeyance  and 
we're  "running  out  of  string"  as  the  saying  goes.  I  hope  the  matter  can  be  deter- 
mined promptly. 

All  good  wishes. 
Sincerely, 

Dick  L.  Jones,  Jr.,  President. 

Tulsa  Daily  World, 
Tulsa,  Okla.,  June  6, 1969. 

Hon.  Philip  A.  Hart, 

U.S.  Senate,  Senate  Office  Building, 

Washington,  D.C. 

Dear  Senator  Hart  :  In  view  of  the  scheduled  hearings  on  Senate  Bill  1520, 
the  Newspaper" Preservation  Act,  we  should  like  to  take  this  opportunity  to  re- 
state our  support  for  this  legislation  consistent  with  our  testimony  during  the 
hearings  conducted  last  year. 

It  is  our  understanding  that  Mr.  Richard  W.  McLaren  and  the  Justice  De- 
partment have  no  objection  to  joint  production  facilities,  and  have  stated  that 
a  joint  venture  may  "very  well  be  pro-competitive." 
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iWe  believe  the  joint  operating  agreement  between  ourselves  and  the  Tulsa 
Tribune  Company  is  pro-competitive  when  all  factors  are  considered.  Without  it, 
the  economic  situation  that  existed  prior  to  1941,  and  which  gave  rise  to  our  joint 
operating  agreement,  would  have  forced  single  ownership  of  the  Tulsa  news- 
papers. With  it,  Tulsa  readers  have  two  highly  competitive  newspapers  and  Tulsa 
advertisers  have  the  benefit  of  substantially  lower  advertising  rates. 

In  1941  the  Tulsa  newspapers,  lacking  the  resources  to  publish  independently, 
combined  economic  functions  to  preserve  vigorous  editorial  and  news  competition. 
If  the  situationHs  reversed,  the  realities  of  the  daily  newspaper  business  are  such 
that  the  pre-1941  economic  situation  will  recur  and  eventually  force  single  own- 
ership. Joint  use  of  mechanical  facilities  with  the  resultant  savings  in  capital 
investment  and  labor  are  not  enough  to  overcome  the  burden  of  duplicate  adver- 
tising, circulation  and  business  office  costs.  In  fact,  the  current  economic  situation 
would  be  worse  than  the  pre-1941  situation,  since  there  is  now  increased  competi- 
tion for  the  total  advertising  dollar  from  radio,  television,  billboards  and  direct 
mail,  not  to  mention  the  competition  for  audience  from  radio  and  television. 

There  is  no  way  for  newspaper  advertising  to  be  competitive.  Eighty  percent 
of  the  citizens  in  Tulsa  take  only  one  paper.  This  is  by  choice  because  the  price 
of  each  paper  is  the  same  whether  taken  singly  or  in  combination.  An  advertiser 
who  wants  complete  exposure  advertises  in  both  papers,  and  his  costs  would 
substantially  increase  without  the  benefit  of  combination  rates  and  single  adver- 
tising, circulation  and  business  department  economies.  It  is  these  economies, 
Senator,  and  their  resultant  lower  advertising  rates  when  compared  to  single 
ownership  cities  of  similar  size  that  have  allowed  the  small  business  man  in 
Tulsa  to  continue  to  use  newspapers  as  an  advertising  medium. 

We  recognize  your  personal  opposition  to  this  measure  as  consistent  with 
your  commendable  strong  support  of  our  antitrust  laws.  However,  we  deeply 
believe  the  community  benefits  from  a  joint  operating  agreement,  independent 
editorial  competition  and  dollar  savings  for  advertisers,  amply  justify  the  pas- 
sage of  S.B.  1520. 

It  always  has  been  our  belief  that  laws  are  made  to  protect  the  public.  Our 
joint  operating  agreement  does  just  this  by  preventing  single  ownership,  single 
editorial  policy  and  all  the  dangers  of  complete  monopoly.  Senate  Bill  1520  pre- 
serves this  kind  of  editorial  competition  and  prevents  any  predatory  practices. 
For  these  reasons,  we  urge  your  reconsideration  and  prompt  attention. 
Respectfully  yours, 

Byron  V.  Boone,  Publisher. 

Statement  of  William  A.  Small,  Jr.,  Tucson  Daily  Citizen 

Mr.  Chairman  and  members  of  the  Subcommittee  on  Antitrust  and  Monopoly 
Legislation,  Senate  Committee  on  the  Judiciary  : 

On  July  12,  1967,  I  testified  before  your  Subcommittee  on  S.  1312  (90th  Con- 
gress), and  thereafter,  at  the  close  of  your  hearings,  I  submitted  a  supplementary 
statement  supporting  S.  1312.  My  testimony  and  statement  appear  at  page  5  (Part 
1)  and  page  3412  (Part  7)  of  the  printed  hearing  record. 

I  do  not  feel  that  there  is  much  more  than  I  can  add  to  what  I  have  already 
stated  to  the  Subcommittee.  Rather  than  burden  the  record,  I  would  request  that 
my  prior  testimony  and  statements  regarding  S.  1312  (90th  Congress)  be  consid- 
ered as  incorporated  herein  by  reference. 

Since  these  matters  were  submitted  for  your  consideration,  the  United  States 
Supreme  Court  issued  its  decision  in  Citizen  Publishing  Company  v.  United 
States,  on  March  10,  1969,  affirming  the  judgment  and  decree  of  the  District  Court 
in  United  States  v.  Citizen  Publishing  Co.  Clearly,  the  need  for  enactment  of  S. 
1520,  the  Newspaper  Preservation  Bill,  has  become  more  pressing  because  of  the 
decision  of  the  Supreme  Court. 

I  am  required  to  provide  to  the  United  States  District  Court  in  Tucson,  by 
July  2,  1969,  a  plan  which  will  meet  the  Court's  requirement  that  the  joint  op- 
erating arrangement  in  Tucson  be  abrogated  insofar  as  it  provides  for  what  the 
Court  characterized  as  "price  fixing,"  "profit  pooling"  and  "market  allocation." 
I  intend  in  good  faith  to  comply  with  the  Court's  order.  But,  this  requirement  is 
not  unlike  asking  a  condemned  man  to  choose  the  method  of  his  demise. 

Our  joint  operating  arrangement  in  Tucson  has  been  in  existence  for  almost 
30  years.  This  arrangement  has  enabled  the  Tucson  Daily  Citizen  and  the  Arizona 
Daily  Star  to  publish  responsible  newspapers,  which  strongly  compete  with  each 
other  in  news  and  editorial  content. 
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I  fear  that  the  dissolution  of  our  joint  operating  arrangement  will  result  in  the 
eventual  failure  of  one  of  these  two  papers.  Cost  studies  and  analyses  by  inde- 
pendent certified  public  accountants  lead  to  no  other  conclusion.  The  cost  savings 
from  using  only  one  printing  plant  and  circulation  fleet  will  not  come  near  off- 
setting the  substantial  increases  in  expenses  which  will  be  incurred  by  the  dis- 
solution of  our  operating  arrangement 

A  man  standing  at  the  scaffold  does  not  have  an  objective  view  of  capital  pun- 
ishment. For  me  to  be  objective  about  the  application  of  the  antitrust  laws 
which  have  brought  the  Tucson  newspapers  to  this  state  of  affairs  would  be 
difficult.  And  yet,  I  must  conclude  that  these  laws,  and  their  application  to  joint 
operating  arrangements,  work  a  harmful  result,  not  consistent  with  the  purpose 
of  the  antitrust  laws.  It  is  ironic,  that  if,  in  Tucson,  the  two  papers  had  merged, 
or  one  had  been  bought  out  by  the  other,  then  there  would  be  no  problem  with  the 
supposed  violations  of  the  antitrust  laws. 

One  owner  of  morning,  afternoon,  and  Sunday  papers  may  lawfully  establish 
advertising  and  circulation  rates,  may  require  of  stockholders  a  reasonable  non- 
compete clause,  and  may  divide  profits  among  stockholders  according  to  pre- 
arranged percentages.  We,  in  Tucson,  and  the  other  21  cities  with  joint  operating 
arrangements,  cannot  lawfully  do  this  because,  in  the  eyes  of  the  law,  we  have 
not  merged.  The  fact  that  we  chose  to  maintain  separate  and  competing  news 
and  editorial  departments  is  the  nexus  of  our  problem.  The  commercial  merger 
was  not  sufficient,  and  the  present  law  would  apparently  require  that  there 
should  have  been  a  like  merger,  and  end  of  competition,  in  news  and  editorial 
content. 

Therefore,  the  22  cities  with  joint  operating  arrangements  cannot  engage 
in  the  same  business  practices  which  are  available  to  the  150  or  more  cities 
where  there  is  one  owner  of  two  papers,  which  have  but  one  news  and  editorial 
voice. 

This  construction  of  the  law  is  hardly  impartial.  To  the  contrary,  it  is  incon- 
sistent with  the  spirit  and  intent  of  those  who  gave  birth  to  our  antitrust  laws. 
We  who  have  sought  to  maintain  a  competition  in  ideas  where  commercial  compe- 
tion  was  impossible  are  treated  in  a  most  discriminatory  manner. 

The  Supreme  Court  has  now  stated  that  the  existing  law  requires  the  abro- 
gation of  our  joint  operating  arrangement.  The  attorney  for  the  Department  of 
Justice,  who  argued  the  case,  clearly  stated  to  the  Supreme  Court  that  the  only 
relief  available  to  us  must  come  from  the  Congress.  S.  1520  provides  the  neces- 
sary relief.  v 

I  urge  the  Subcommittee  to  review  my  earlier  testimony  as  well  as  the  testi- 
mony and  statements  of  the  other  joint  newspaper  publishers,  and  to  give  your 
support  to  this  legislation.  In  doing  so,  your  actions  will  be  consistent  with  the 
spirit  of  'the  antitrust  laws,  and  the  intentions  of  our  founding  fathers  in  adopt- 
ing the  First  Amendment  to  the  Constitution  of  the  United  States. 

Statement  of  C.  Thompson  Lang,  Publisher  of  the  Albuquerque  Journal 

This  statement  is  submitted  by  C.  Thompson  Lang,  publisher  of  the  Albu- 
querque Journal  in  support  of  S.  1520,  the  "Newspaper  Preservation  Act".  The 
Albuquerque  Journal  is  a  locally  owned  independent  newspaper  published  each 
morning  and  having  a  weekday  circulation  of  approximately  65,000  and  a  Sunday 
circulation  of  approximately  90,000. 

To  the  best  of  our  knowledge  the  first  joint  operating  arrangement  between 
two  separate  newspapers  in  this  country  was  entered  into  between  the  Journal 
Publishing  Company,  publisher  of  the  Albuquerque  Journal,  and  the  New  Mexico 
State  Tribune  Company,  publisher  of  the  Albuquerque  Tribune.  The  date  of  this 
initial  agreement  was  February  11,  1933,  a  time  of  extreme  stress  on  all  business 
and  not  just  the  newspaper  business  in  Albuquerque. 

By  the  1930  census,  Albuquerque  was  a  town  of  26,500  people;  the  metro- 
politan population  today  is  approximately  324,000.  Beset  by  the  depression, 
T.  M.  Pepperday,  owner  of  the  Journal  Publishing  Company  and  the  writer's 
uncle,  sought  an  agreement  with  the  E.  W.  Scripps  Co.,  publishers  of  the  Scripps- 
Howard  chain  of  newspapers,  of  which  the  Albuquerque  Tribune  was  a  part, 
which  would  preserve  the  editorial  and  news  voices  of  the  two  Albuquerque 
newspapers  while  effecting  economies  of  operation,  economies  that  were  abso- 
lutely necessary  to  the  continued  survival  of  a  two-newspaper  system  in 
Albuquerque. 
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The  Journal  and  Tribune  have  remained  in  strong  competition  since  the 
inception  of  the  joint  operating  arrangement,  each  newspaper  seeking  to  excel 
in  quality  and  scope  of  news  coverage  and  editorial  opinion.  We  believe  that  this 
competition  has  been  possible  because  of  the  reduction  in  operating  costs  achieved 
by  the  joint  operating  arrangement.  Each  newspaper  has  remained  free  to  follow 
its  own  editorial  policies,  acquire  its  own  wire  service  information,  and  seek 
features  and  syndicated  columns  completely  independent  of  the  other  newspaper. 

The  success  of  the  Albuquerque  experiment  seems  apparent  because  of  the 
adoption  of  the  basic  plan  by  other  newspapers  throughout  the  country.  The 
successful  experience  of  a  small,  independently  owned,  newspaper  in  a  joint 
operating  arrangement  with  a  newspaper  of  a  large  national  organization  at 
a  time  of  national  economic  depression  doubtlessly  stimulated  other  publishers 
in  two-newspaper  cities  to  emulate  our  arrangement.  In  cases  where  one  of  the 
newspapers  was  a  failing  venture,  a  joint  operating  agreement  might  be  the 
only  chance  for  survival  of  the  independent  voice  of  the  financially  weaker 
newspaper. 

Our  support  of  the  proposed  legislation  primarily  centers  upon  the  preserva- 
tion of  independent  editorial  and  news  comments  in  those  communities!  being 
served  by  two  newspapers.  We  believe  that  such  preservation  is  in  the  best 
interests  of  the  citizens  of  the  community  served,  and  in  turn  in  the  best  interests 
of  the  nation.  Albuquerque  could  not,  either  in  1933  or  at  the  present  time,  eco- 
nomically support  two  independent  newspaper  voices  without  some  arrange- 
ment similar  to  that  actually  undertaken.  Without  support  from  Congress,  it 
appears  that  all  joint  operating  agreements,  whatever  their  terms  and  whatever 
their  length  of  time  in  operation,  will  be  struck  down  as  violative  of  the  anti- 
trust laws.  We  believe  that  our  agreement,  now  in  existence  for  over  36  years, 
has  preserved  and  stimulated  competition  in  the  newspaper  field  rather  than 
stifled  such  competition.  The  citizens  of  Albuquerque  and  New  Mexico  have 
benefited  from  the  maintenance  of  this  competitive  situation. 

We  strongly  urge  each  member  of  this  Subcommittee  and  each  member  of 
Congress  to  support  this  proposed  legislation. 

Statement  by  Don  Hummel  on  the  Significance  of  Two  Independent 
Newspapeb  Voices  in  Tucson 

Question  1.  Please  state  your  name  and  address. 

Answer.  Don  Hummel,  40  Calle  Eneanto,  Tucson,  Arizona. 

Question  2.  What  is  your  business  or  profession  (or  in  case  of  uritness  holding 
an  elective  office — position  currently  held). 

Answer.  I  am  an  attorney  by  profession,  but  I  am  not  in  active  practice  at 
the  present  time. 

I  spend  most  of  my  time  directing  and  managing  companies  operating  in 
three  National  Parks,  i.e.,  Glacier  National  Park,  Montana ;  Lassen  Volcanic- 
National  Park,  California ;  and  Mt.  McKinley  National  Park,  Alaska. 

Question  3.  Please  state  your  background  and  experience  in  business,  profes- 
sional, political  or  cultural  activities  in  Tucson,  State  of  Arizona,  or  on  a  na- 
tional level.  (List  all  jobs  and  positions  held,  honors,  awards,  etc.) 

Answer.  I  am  an  attorney  and  have  practiced  law  since  1934,  interrupted 
by  service  in  the  U.S.  Government,  the  United  States  Air  Force,  and  as  Mayor 
of  Tucson.  In  the  Federal  system,  I  held  positions  in  the  investigative  field  as 
agent  and  agent-in-charge.  I  also  helped  to  organize  staff  and  direct  the  Office 
of  Price  Administration  for  16  States  in  the  Southeastern  and  Rocky  Mountain 
Regions. 

I  served  as  Assistant  U.S.  Attorney  for  the  Arizona  Dislrict  from  1947  to  1951. 

In  business,  I  organized,  financed,  staffed  and  directed  companies  operating 
in  three  National  Parks.  These  companies  represent  private  investment  of  over 
two  million  dollars  and  do  an  annual  gross  business  of  three  million  dollars. 
I  am  or  have  been  president  of  all  three  companies  and  am  the  principal  stock- 
holder in  each. 

I  served  as  Mayor  of  Tucson  for  three  terms,  from  1955  to  1961.  During  the 
period  I  was  elected  and  served  as  president  of  the  League  of  Arizona  Cities 
and  Towns.  I  also  served  on  the  Executive  Committee  and  as  Vice  President 
of  the  American  Municipal  Association,  now  known  as  the  National  League 
of  Cities,  an  organization  representing  municipal  government  on  the  national 
scale.  I  also  served  as  Chairman  of  the  United  States  Delegation  on  Local 
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Government  to  the  International  Congress  of  Local  Authorities,  held  in  Israel 
in  1960  and  to  the  Inter-American  Municipal  Association  in  San  Diego, 
California. 

In  1960,  I  was  one  of  the  four  mayors  appointed  by  President  Eisenhower 
to  the  Advisory  Commission  on  Intergovernmental  Relations.  I  was  appointed 
again  and  served  as  one  of  three  public  members  and  Vice-Chairman,  by  Presi- 
dent Kennedy.  I  also  served  under  President  Kennedy  as  municipal  consultant 
to  the  Alliance  for  Progress  in  1962. 

I  am  a  panelist  on  the  American  Arbitration  Association;  and  was  selected 
as  Mayor  of  the  Year  by  the  National  Conference  of  Christians  and  Jews  in  1961. 
I  am  presently  serving  as  Commissioner  on  the  Arizona  Power  Authority. 

Question  4-  Sow  long  have  you  resided  in  the  Tucson  area  or  in  the  State  of 
Arizona? 

Answer.  Since  infancy,  1907. 

Question  5.  Are  you  familiar  with  the  two  newspapers  in  Tucson  {whether  a 
subscribed,  daily  or  frequent  reader,  etc.)  ? 

Answer.  Yes — I  subscribe  to  both  papers  on  a  yearly  basis. 

Question  6.  Do  you  know  that  the  editorial  and  news  reporting  functions  of 
the  Star  and  Citizen  are  independent  of  each  other? 

Answer.  Yes.  On  many  issues,  they  support  conflicting  positions.  The  Arizona 
Daily  Star  professes  to  support  the  Democratic  philosophy  of  government,  but 
most  often  is  a  completely  independent  point  of  view. 

The  Tucson  Daily  Citizen  purports  to  favor  the  Republican  or  conservative 
philosophy. 

The  Arizona  Daily  Star  emphasizes  international  news  with  much  less  atten- 
tion being  given  to  local  happenings.  The  Tucson  Daily  Citizen  emphasizes  the 
opposite,  allocating  a  preponderance  of  their  space  to  local  and  state  news.  The 
Citizen  has  devoted  much  space  to  special  articles  on  local  affairs  in  addition  to 
local  news  reporting.  As  a  result,  local  news  reporting  is  superior  in  the  Citizen, 
while  the  editorial  page  of  the  Star  surpasses  anything  we  get  through  the 
Citizen. 

Question  7.  Is  it  desirable  for  Tucson  to  have  independent  editorial  and  news 
reporting  voices  such  as  the  Star  and  the  Citizen? 

Answer.  Yes. 

Question  8.  Why? 

Answer.  No  community  can  be  truly  free  or  enlightened  if  only  one  side  of 
an  issue  is  presented.  The  citizen  must  rely  on  news  media  for  his  facts.  Un- 
fortunately, the  facts  presented  are  often  scanty  at  best,  and  often  presented 
in  a  general  or  indifferent  manner  and  on  occasions  to  reflect  the  desires  or 
bias  of  the  reporter.  The  existence  of  two  papers  with  avowed  differences  in 
news  emphasis  and  in  political  philosophies  give  the  ordinary  citizen  a  better 
chance  to  make  a  valid  judgment.  He  is  not  only  better  informed,  but  the 
presentation  of  opposite  views  leads  to  questioning  in  a  search  for  the  truth. 
It  is  a  stimulus  to  intelligent  discussion  and  a  challenge  to  keep  the  newspaper 
on  its  toes. 

In  the  past  several  years,  our  nation  has  been  subjected  to  extremes  of  ap- 
proach from  the  Communist  left  to  the  radical  right.  In  those  areas  which  were 
served  by  one  press,  the  people  had  little  opportunity  to  form  a  balanced  judg- 
ment. It  is  my  personal  belief  that  we  were  subjected  to  less  extremism  in  Tucson 
than  in  Phoenix,  where  there  was  but  one  press  and  one  point  of  view.  I  feel  that 
our  two  papers  with  independent  ownership  and  separate  news  and  editorial 
policies,  were  largely  responsible  for  the  moderation  that  prevailed  in  Tucson. 

Question  9.  Do  you  rely  solely  upon  the  Star  and  Citizen  as  sources  for  news 
and  editorial  comment? 

Answer.  No.  I  am  a  subscriber  to  U.S.  News  and  World  Report  and  to  the  Wall 
Street  Journal.  I  also  listen  to  the  radio  and  watch  television  news  coverage. 

Question  10.  What  are  some  specific  areas  in  ichich  you  feel  the  two  newspaper 
voices  of  the  Star  and  Citizen  are  particularly  beneficial  to  Tucson? 

Answer.  In  addition  to  areas  referred  to  previously,  I  would  say  that  there  is 
greater  pressure  to  insure  accurate  reporting  when  you  have  competing  papers. 
With  differences  in  emphasis  on  reporting,  the  public  is  given  a  wider  spectrum 
of  news.  And  particularly  in  the  field  of  politics,  which  often  dominates  the  news, 
the  public  gets  a  much  fairer  presentation  of  the  different  candidates  for  office. 
Unfortunately  in  politics,  extremes  in  praise  or  condemnation  are  acceptable. 
With  one  press,  a  candidate  is  either  all  good  or  all  bad,  depending  on  the  support 
or  lack  of  it  from  the  single  press.  With  competing  press  coverage,  the  citizen  gets 
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a  better  chance  to  evaluate  and  the  candidate  a  fairer  chance  to  have  his  charac- 
ter and  opinions  presented  to  the  voter. 

Question  11.  If  one  of  the  papers  in  Tuscon  were  to  be  eliminated  or  both  placed 
under  the  same  ownership,  would  this  be  detrimental  to  Tucson  and  its  citizens? 

Answer.  Yes.  For  the  reasons  I  have  given.  I  would  also  like  to  add  that  com- 
bining the  business  ends  while  maintaining  separate  news  and  editorial  policies 
as  has  prevailed  in  Tucson,  would  appear  to  me  to  protect  the  public  interest  in 
maintaining  the  public's  right  to  know. 

The  last  few  years  have  witnessed  an  alarming  trend  of  newspaper  mergers 
and  failures,  so  that  much  of  our  nation  has  been  reduced  to  one-press  cities. 
Many  of  these  mergers  are  dictated  by  the  inability  of  two  papers  to  compete 
for  the  advertising  revenue  and  at  the  same  time  maintain  a  healthy  news  and 
editorial  competition.  In  my  opinion,  the  dangers  we  risk  by  combination  of 
economic  factors  is  much  less  than  the  dangers  we  face  from  the  lack  of 
competition  to  present  the  news  and  editorial  comment.  This  is  basic  and  essential 
to  our  free  society.  We  must  somehow  preserve  it. 

Statement  by  Lew  Davis  on  the  Significance  of  Two  Independent  Newspaper 

Voices  in  Tucson 

Question.  Please  state  your  name  and  address. 

Answer.  Lew  Davis,  60  Calle  Encanto,  Tucson,  Arizona. 

Question.  What  is  your  business  or  profession? 

Answer.  Mayor,  City  of  Tucson. 

Question.  Please  state  your  background  and  experience  in  business,  profes- 
sional, political  and  community  activities  in  Tucson. 

Answer.  Before  entering  office  in  1061  was  a  land  developer  and  realtor 
(Realtor  of  the  Year,  1050)  and  president  of  Stewart  Title  and  Trust  of  Tucson. 
Member,  Executive  Committee:  National  League  of  Cities  (Vice  Chairman,  Com- 
mittee on  Public  Lands)  ;  Member,  League  of  Arizona  Cities  and  Towns;  Direc- 
tor, Central  Arizona  Project  Association,  Arizona  Academy,  and  Tucson  Cham- 
ber of  Commerce. 

Question.  How  long  have  you  resided  in  the  Tucson  area  or  in  the  State  of 
Arizona  t 

Question.  Are  you  familiar  tvith  the  two  daily  newspapers  in  Tucson? 

Answer.  Yes.  I  am  a  subscriber  to  both  and  I  read  them  in  depth  daily. 

Question.  What  can  you  tell  us  about  the  similarity  or  independence  of  the 
editorial  and  neivs  reporting  functions  of  the  Star  and  the  Citizen? 

Answer.  The  Star  and  Citizen  are  frequently  poles  apart  on  local  and  state 
issues.  Even  at  times  when  they  are  in  agreement  generally,  they  differ  as  to 
approach  and  specific  items  in  an  issue.  For  example,  both  are  opposing  the  extent 
of  pay  increases  to  City  employees,  Star  recommending  about  three  per  cent,  the 
Citizen,  five  per  cent,  but  both  opposing  the  ordinance.  Both  recommend  a  referen- 
dum, if  necessary,  but  they  again  differ  as  to  tie-in  with  the  Urban  Renewal 
project.  Star  says  if  the  Council  majority  is  irresponsible  enough  to  pass  their 
pay  increase  program,  they  are  not  to  be  entrusted  with  the  huge  sums  required 
for  the  Urban  Renewal  Program.  Citizen  says  these  are  separate  issues  and  must 
be  divorced  entirely — "Vote  the  Urban  Renewal  Program  and  then  reconsider 
the  Pay  Program."  On  the  political  elections  the  Star  is  generally  Democratic 
and  the  Citizen  Republican — though  they  often  cross  party  lines  to  endorse  candi- 
dates— but  rarely  in  complete  agreement. 

Question.  In  your  opinion,  is  it  desirable  for  Tucson  to  have  newspapers  with 
independent  editorial  and  news  reporting  functions  such  as  you  have  described? 

Answer.  Yes. 

Question.  Why? 

Answer.  No  one  can  be  right  all  the  time.  If  both  newspapers  were  under  one 
ownership  we  would  get  only  one  viewpoint  in  both  papers.  A  properly  informed 
public  results  from  considering  as  many  viewpoints  as  possible.  Despite  the  lim- 
ited editorializing  by  other  news  media,  the  newspaper  editorial  influences  the 
majority  of  the  people.  Elected  officials  often  use  the  newspapers  as  "sounding 
boxes,"  on  new  ideas  and  plans  especially.  From  such  interviews,  specifically  if 
divergent  reaction  is  encountered,  determinations  are  often  made.  There  are  those 
in  office,  too,  who  read  the  editorial  page  first  thing — to  see  "how  they're  doing." 
Sometimes,  alas,  they  read  it  also  to  see  how  they  "should  be  doing."  It  would  be 
unfortunate  in  these  cases  to  get  only  a  single  opinion. 
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Question.  Do  you  rely  solely  upon  the  Star  and  the  Citizen  for  news  and  edi- 
torial opinion? 

Answer.  No.  I  read  business  and  news  magazines  regularly,  as  well  as  many 
municipal  and  trade  publications.  I  listen  to  radio,  mostly  while  in  the  car,  and 
try  to  catch  national  and  local  television  news  reports. 

Question.  What  are  some  of  the  specific  areas  in  which  you  feel  that  the  past 
operation  of  the  Star  and  Citizen  as  independent  news  and  editorial  media  ha# 
been  particularly  beneficial  to  Tucson? 

Answer.  If  I  must  be  specific — editorial  opinions  and  local  news  of  the  day. 
Local  news  is  of  greatest  interest  to  readers.  Strange,  but  newspapers  often 
differ  greatly  as  to  space  and  details  given  in  local  stories.  This  may  be  due  to 
what  reporters  consider  important,  or  the  determination  of  their  editors — or 
space  allocated.  With  two  separate  ownerships  there  is  always  the  competition 
to  be  getting  the  news  first  and  the  importance  of  being  accurate.  Witness  the 
push  to  get  the  facts  and  the  story  "on  our  time." 

I  respect  the  independence  of  Managing  Editors  and  City  Editors,  but  it  is  only 
human  to  slip  occasionally  and  present  the  news  with  some  slant  toward  the 
"front  office." 

My  present  field  is  politics.  The  Star  and  Citizen  were  wide  apart  on  the 
presidential,  congressional  and  gubernatorial  races,  and  agreed  only  in  part  on 
the  local  offices.  I  believe  this  is  good,  even  if  for  selfish  reasons  I  would  often 
wish  it  otherwise. 

Question.  If  one  of  the  papers  in  Tucson  were  to  be  eliminated  or  both  placed 
under  the  same  mcnership,  would  this  be  detrimental  to  Tucson  and  its  citizens, 
in  your  opinion? 

Answer.  Indeed,  yes.  For  all  the  reasons  spelled  out  above — and  for  this  all 
important  reason : 

If  it  is  good  for  this  country  to  have  a  true  two-party  system,  for  checks 
and  balances,  and  a  thousand  other  reasons,  it  is  also  good  for  a  city  like 
Tucson  to  have  a  "two-party"  newspaper  system. 

State  of  Arizona, 
County  of  Pima,  ss: 

Frank  E.  Johnson,  Managing  Editor  of  the  Arizona  Daily  Star,  being  first 
duly  sworn,  deposes  and  says  : 

The  following  statement  pertains  to  an  article  appearing  in  The  Arizona 
Wildcat  on  May  15,  1969,  relating  to  my  appearance  before  the  University  of 
Arizona  Journalism  Newsmaker  Series  class  to  discuss  Urban  Affairs  Reporting 
on  May  14,  1969. 

As  I  recall,  I  was  asked  at  the  end  of  my  presentation  (which  had  nothing  to 
do  with  relations  between  the  Star  and  the  Citizen  or  the  Federal  Government) 
what  I  thought  would  be  the  result  of  the  March  decision  of  the  United  States 
Supreme  Court  upholding  a  prior  decision  by  Judge  James  A.  Walsh,  in  United 
States  District  Court  ordering  William  A.  Small,  Jr.  to  divest  himself  of  the 
Star  under  circumstances  where  all  operations  of  the  Star  and  Citizen  except 
the  Production  Department  would  be  separated. 

My  recollection  is  that  I  replied  that  I  assumed  the  Star  would  be  sold  at 
some  time  in  the  future,  and  that  Mr.  Small,  having  publicly  pledged  himself 
to  sell  to  a  buyer  who  would  continue  the  Star  as  an  independent  newspaper 
operating  in  the  interests  of  the  community,  would  carefully  choose  a  buyer  to 
fit  this  description.  My  statement  was  made  on  the  basis  that  Mr.  Small's  purpose 
(as  publicly  stated  by  him  on  a  number  of  occasions)  was  honorable  and  that 
supposedly  there  were  several  prospective  purchasers,  so  he  would  not  be  limited 
in  his  choice.  There  was  no  suggestion  in  my  reply  that  such  a  choice  would  be 
made  on  any  basis  except  for  the  public  welfare. 

I  was  asked  whether  the  Star  and  the  Citizen  could  survive  separately.  With 
no  apprehension  that  my  meaning  would  be  twisted,  I  replied  forthrightly  that 
the  affluence  of  today's  economy  probably  would  let  them  survive,  but  I  made 
clear  that  survival  was  one  thing  and  a  successful  independent  newspaper 
operation  was  something  else. 

It  has  been  stated  publicly  under  oath  by  Mr.  Small  that  one  paper  (the  Citizen 
according  to  his  view)  would  not  live  for  long  without  incurring  losses  and 
perhaps  bankruptcy.  It  also  has  been  discussed  often  in  the  Star  that  the  history 
of  the  Star  and  Citizen  for  14  years  prior  to  1940  indicated  such  a  view  was  true. 
In  my  opinion,  I  stated  myself  clearly  and  within  the  frame  work  of  such 
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thinking  and  discussion.  The  Wildcat  story  distorts  my  view  so  that  one  would 
gather  I  thought  both  papers  could  prosper  and  remain  aggressive  and  inde- 
pendent if  their  business  operations  were  sseparated ;  this  is  not  a  true  presenta- 
tion of  my  belief. 

The  next  to  the  last  paragraph  of  the  Wildcat  story  completely  misquoted 
me.  I  was  asked  whether  I  thought  that  separate  editorial  and  news  policies 
existed  in  Tucson,  and  I  stated  from  my  own  personal  knowledge  that  they  did. 
I  praised  Mr.  Small  as  the  owner  of  both  papers  for  refraining  from  interfering 
with  the  editorial  and  news  operations  of  the  Star,  a  thing  he  is  forbidden  to 
do  by  court  order.  He  has  obeyed  the  order  in  letter  and  spirit. 

The  publication  of  the  Wildcat  story  was  protested  to  Philip  Mangelsdorf, 
head  of  the  Journalism  Department  of  the  University  of  Arizona,  by  David  F. 
Brinegar,  Executive  Editor  of  The  Star,  on  my  behalf  on  the  morning  of  publi- 
cation. On  Mr.  Brinegar's  assurance  that  protest  had  been  lodged,  I  took  no 
further  action. 

Dated  this  16th  day  of  June,  1969. 

Frank  E.  Johnson. 

Subscribed  and  sworn  to  before  me  this  16th  day  of  June,  1969,  by  Frank  E. 
Johnson. 

[seal]  Anne  Ross,  Notary  Public. 

My  commission  expires  December  20,  1972. 

List  of  Awards  Received  by  Joint  Operation  Newspapers 

Major  Honors  and  Awards  Received  in  Recent  Years  by  Staffers  of  the 

Honolulu  Advertiser 

1969 

Professional  Journalism  Fellowship,  Stanford  University,  to  Miss  Denby  Fawcett, 
for  study  of  Asian  political  affairs. 

Citation  by  the  League  of  Women  Voters  for  "excellent  news  coverage  of  legis- 
lation sessions." 

Citation  by  State  Legislature  for  "outstanding  coverage  of  the  activities  of  this 
(1969)  session." 

1968 

Alicia  Patterson  Fellowship  to  Editorial  Page  Editor  John  Griffin  for  a  year  of 

travel,  study  and  writing  in  the  South  Pacific. 
Hawaii  Medical  Association  award  for  outstanding  medical  writing,  second  prize 

to  Mrs.  Pat  Millard  Hunter. 

1967 

University  of  Missouri-J.  C.  Penney  Award  for  nation's  best  women's-page  report- 
ing, to  Mrs.  Pat  Millard  Hunter,  her  second  consecutive  win  in  this  contest,  an 
unprecedented  achievement. 

Grenville  Clark  International  Law  Award  for  editorial  cartooning,  both  second 
and  third  prizes  to  Cartoonist  Harry  Lyons. 

American  Medical  Association's  medical  journalism  award  to  Mrs.  Pat  Millard 
Hunter. 

American  Dental  Association  Science  Writing  Award,  second  prize  nationally  for 
stories,  editorials  and  cartoons,  won  by  a  team  consisting  of  Editor  George 
Chaplin,  Editorial-Page  Editor  John  Griffin,  Cartoonist  Harry  Lyons,  staff 
writers  Gene  Hunter  and  Shirley  Gallina. 

Esquire  Magazine's  "Business  in  the  Arts"  annual  award,  to  The  Advertiser  for 
the  newspaper's  Contemporary  Arts  Center. 

Pacific  and  Asian  Affairs  Council's  award  for  distinguished  contribution  to  rela- 
tions between  the  U.S.  and  the  nations  of  the  Pacific  and  Asia,  won  by  staff 
writers  Denby  Fawcett  and  Bob  Jones,  columnist  Bob  Krauss,  City  Editor  San- 
ford  Zalburg,  Editorial-Page  Editor  John  Griffin  and  Editor  George  Chaplin. 

Hawaii  Education  Association's  "Education  Reporter  of  the  Year"  award  to  staff 
writer  David  Butwin. 

Oahu  Traffic  Safety  Council's  annual  citation  for  the  most  outstanding  work  in 
traffic  safety,  won  by  staff  writer  Hal  Hostetler. 
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1966 

University  of  Missouri-J.  C.  Penney  Award  for  nation's  best  women's-page  report- 
ing, to  Mrs.  Pat  Millard  Hunter. 

Hawaii  Education  Association's  "Education  Reporter  of  the  Year"  award  to  staff 
writer  Jane  Evinger. 

1965 

Grenville  Clark  International  Law  Award  for  best  editorial  cartoon,  to  Cartoonist 
Harry  Lyons. 

Grenville  Clark  International  Law  Award  for  editorial  writing,  honorable  men- 
tion to  Editorial-Page  Editor  John  Griffin. 

1964 

American  Political  Science  Association  award  for  distinguished  reporting  of 
public  affairs,  to  Managing  Editor  Buck  Buchwach. 

Pacific  and  Asian  Affairs  Council  award  for  distinguished  contribution  to  under- 
standing of  international  affairs,  to  Editor  George  Chaplin. 

Catherine  O'Brien's  women's  award,  third  prize  nationally  to  staff  writer  Robyn 
Rickard. 

Hawaii  Medical  Association  award  for  outstanding  medical  writing  of  the  year, 
to  staff  writer  Kay  Jones. 

1963 

American  Political  Science  Association,  Congressional  Fellowship,  to  editorial- 
page  writer  Elliot  Carlson. 

1962 

National   Headliners   Award,    for   outstanding   news   feature,    Editor   George 

Chaplin. 
Editor  &  Publisher  magazine's  public  relations  award,  first  prize  nationally,  to 

The  Advertiser  for  its  Contemporary  Arts  Center. 
Pacific  and  Asian  Affairs  Council  award  for  contribution  to  understanding  of 

international  affairs,  to  staff  writer  Jack  Teehan. 

1961 

Overseas  Press  Club  national  ward  for  best  interpretation  of  foreign  affairs,  to 
Editor  George  Chaplin.  << 

University  of  Missouri-J.  C.  Penney  national  award  for  best  women's  pages, 
second  prize  to  women's  page  staff  of  The  Advertiser. 

American  Society  of  Planning  Officials,  special  citation  to  The  Advertiser. 

American  Trucking  Association,  national  public  service  award  to  The  Advertiser, 
second  consecutive  year. 

1960 

American  Trucking  Association,  national  public  service  award  to  The  Ad- 
vertiser. 

Honolulu  Press  Club's  statewide  awards — since  the  inception  of  the  awards  in 
1965,  The  Advertiser's  staff  writers  have  won  42  of  the  66  first-place  honors. 

The  Evansville  Press,  Evansville,  Ind. 

Ernie  Pyle  Memorial  Award — Bish  Thompson,  1943. 

1962-64 — Evansville  Press  won  more  awards  each  year  than  any  other  news- 
paper competing  in  the  annual  Indiana  News  Photographers  Association  con- 
tests ;  in  two  of  these  years  Don  Goodaker,  Press  chief  photographer,  was 
acclaimed  Photographer  of  the  Year  in  Indiana. 

1965 — Larry  Hill,  sports  writer  and  staff  artist,  won  national  Trophy  awarded 
by  Ohio  State  University  School  of  Journalism  for  his  reporting  of  harness 
racing. 

1966 — Edna  Folz  was  runnerup  in  Education  writers  Association  national  con- 
test for  her  series  "The  Catholic  School — Time  of  Change."  Miss  Folz  won 
the  International  Reading  Association's  annual  award  for  a  series  on  reading 
programs  in  the  local  schools.  Miss  Folz  won  the  Indiana  School  Bell  Award 
from  the  Indiana  State  Teachers  Association  for  "outstanding  coverage"  of 
education  news. 


370 

1967 — Ann  Carey  won  second  place  in  the  Edward  Meeman  Conservation  Awards, 
a  national  competition  among  leading  newspapers,  for  her  series  aimed  at 
getting  better  regulation  of  strip  mining  in  the  state  and  reclamation  of  the 
scarred  land  left  by  strip  mining. 

1968 — Fred  Sievers  won  the  Indiana  Medical  Association's  annual  Journalism 
Award  for  a  series  on  the  successes  and  short  coinings  of  Medicare.  Sievers 
also  won  the  Evansyille  Bar  Association's  James  Bethel  Cresham  Award 
(named  after  an  Evansville  man,  first  American  killed  in  action  in  World 
War  I)  for  "ever  increasing  effectiveness"  in  serving  justice,  freedom  and  the 
law. 

The  Press  was  honored  by  the  Hoosier  State  Press  Association  for  the  "best 
presentation  of  news  of  local  government"  in  the  Better  Newspaper  Contest. 

In  the  same  contest,  Mel  Runge  won  the  top  award  for  a  series,  his  being  on  the 
Negro  housing  situation. 

1969 — David  Rapp,  sports  apprentice,  won  the  $10,000  Grantland  Rice  memorial 
scholarship  to  Vanderbilt  University.  It  was  the  second  time  in  14  years  a  Press 
sports  writer  had  won ;  the  award  went  in  1962  to  Robert  A.  Thiel,  who  now 
is  an  Air  Force  officer. 

Deseeet  News  Awards 
1952 

To  Winnifred  C.  Jardine.  First  place  commendation  for  distinguished  service 
from  American  Dairy  Assn.  (Roto) 

To  J.  M.  Heslop,  "regional  photographer  of  the  year"  at  Britancia  and  NPPA 
competition  at  University  of  Kansas. 

To  Ray  McGuire,  coordinator  of  supplements,  American  Furniture  Mart  (Chi- 
cago, 111.)  among  six  outstanding  newspapermen  on  work  on  papers  under 
100,000  circulation  for  excellence  in  reporting  home  furnishings  news. 

Honorable  mention  (2nd  place)  from  National  Classified  Manager's  Assn.  for 
Benny  Beaver  Action  Ad  campaign. 

To  Vivian  Meik,  Outstanding  Service  Citation  for  Crusade  for  Freedom. 

1953 

Freedoms  Foundation  award  for  Portrait  of  America  series  on  26  different  days 
in  1952.  Cited  was  Dr.  O.  Preston  Robinson  and  Harcon,  Inc.,  made  available 
"canned  series"  run. 

Education  Writers  Assn.  award  for  editorial  on  education  (No  Smoke-Screens  in 
our  Schools,  Oct.  8, 1952,  written  by  William  B.  Smart). 

American  Heritage  Foundation  award  for  a  newspaper  in  city  between  175,000- 
200,000  population  for  getting  people  to  register  and  vote  during  1952. 

To  J.  M.  Heslop  honorable  mention  in  Kent  State  Photo  Contest  for  picture  series. 

To  Deseret  News  and  Winnifred  Jardine;  1st  place  in  nation  for  cities  under 
250,000  population  for  stimulation  of  dairy  products  use  from  American  Dairy 
Asso. 

To  O.  Wallace  Kasteler — Nation  Exhibition  of  Honor  award  for  photograph 
("Over  the  Top"  ski  photo),  by  National  Press  Photographer  Assn.  and  Encyclo- 
paedia Britannica  in  annual  contest. 

National  Safety  Council  Public  Interest  Award. 

To  Vivian  Meik,  Outstanding  Service  Citation  from  Crusade  for  Freedom. 

To  J.  M.  Heslop,  1st  place  in  feature  division  in  Utah-Idaho  AP  Members  Assn. 

To  L.  V.  McNeely  1st  place  in  sports  division  in  U-I  AP  contest. 

To  Claudell  Johnson  2nd  place  in  news  division  in  U-I  AP  contest. 

Community  Service  Award  from  Utah  Department  VFW. 

Citation  for  meritorious  service  in  Clothes  for  Korea  Drive  from  American  Relief 
for  Korea  Inc.,  with  appreciation  of  the  Republic  of  Korea.  Dec.  1,  1953. 

To  carrier  boys.  Award  for  distribution  of  Series  H.  bond  literature  from  Treas- 
ury. Dec.  3,  1953. 

1954 

Inland  Daily  Press  Association  Typographic  Award  for  newspapers  in  more- 

than-75,000  daily  class. 
Freedoms   Foundation   Award   for   public    information   campaign   during    1953 

municipal  elections. 
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Garden  Association  Award  for  "meritorious  service"  from  Utah  Associated  Gar- 
den Clubs.  Jan.,  1954. 

Two  awards  for  Clothes  for  Korea — (3rd  in  Jan.) — Certificate  of  recognition  to 
Deseret  News  from  American  Relief  of  Korea,  Inc.,  and  honorary  BOK  citi- 
zenship to  Pete  Eiden.  March  1954. 

National  League  of  American  Pen  Women  Award  to  Deseret  News  Magazine  as 
best  magazine  edited  by  a  pen  woman.  Presented  at  1954  convention  in  Wash- 
ington, D.C.,  to  Olive  W.  Burt. 

National  Safety  Council-Public  Interest  Award  for  1953. 

Utah  State  Agricultural  College  certificate  of  merit  for  traffic  safety  program. 
July. 

Journalism  Textbook,  published  by  professor  at  New  York  University,  cited 
Deseret  News  as  one  of  17  top  U.S.  Newspapers  and  one  of  three  top  far 
western  newspapers  (others  are  San  Francisco  Chronicle  and  Portland  Ore- 
gonian).  Sept.  10, 1954. 

Study  by  University  of  Nebraska  Press  of  impartiality  in  U.S.  Newspapers.  Cited 
as  one  of  18  most  impartial  and  fairest  in  nation.  Oct.  9,  1954. 

1955 

National  Safety  Council  Public  Interest  Award. 

Seventeen  Magazine  Award  to  Elaine  Cannon. 

George  Washington  Honor  Medal  to  Les  Goates  for  editorial. 

National  Safety  Council's  runner-up  award  for  Christmas  Cartoon  Contest. 

Utah  Dairy  Industry's  Woman  of  the  Year  Award. 

1956 

National  Safety  Council  Public  Interest  Award  for  1955. 

Intermountain  Tennis  Association  and  special  diamond  jubilee  citation,  Aug.  20, 

1956. 
State  Fair-Photo  Division  Awards,  Sept.  14, 1956. 
Treasury  Department's  citation  for  assisting  Savings  Bonds. 
J.  M.  Heslop,  1st,  2nd  and  3rd  NPPA-EB  Regional  Photo  Contest. 

1957 

National  Home  Builders  Association  Award  for  home  week  section,  Jan.  21, 1951. 

National  Home  Builders  Association  3rd  place  award  to  Deseret  News  and  "Vard 
S.  Jones  for  city  planning  series  in  November  1956. 

Quill-Legislative  Coverage  Survey -1st  in  nation  for  fairness  with  New  Hampshire. 
March  8-57.  Citation  to  state's  newspaper. 

Raymond  Clapper  Award  to  Pat  Munroe.  April  17, 1957. 

Headliners  Silver  Medallion  to  Pat  Munroe.  April  4, 1957. 

Sen.  Watkins  praises  Deseret  News  in  Congressional  Record. 

Winnifred  Jardine  named  among  11  of  nation's  top  food  experts  to  judge  Grand 
National  Bake-off.  October  8, 1957. 

Ray  G.  Jones  won  first  place  in  the  National  Minox  Photo  Contest  with  photo- 
graphs showing  illegal  gambling  in  Jackson,  Wyoming.  Sept.  26,  1957. 

Utah  State  Fair-Deseret  News  photographers  won  1st  and  2nd  places  in  both 
divisions.  Sept.  25, 1957. 

National  Safety  Council  award  for  1956. 

1958 

National  Headliners  Club..  "Top  Spot  News  Photograph"  for  1958.  Announced 

March  20, 1959.  Won  by  Larry  D.  Finnegan. 
National  Safety  Council  award  for  1957. 

1959 

"Photographer  of  the  Year"  title  to  J.  M.  Heslop  from  National  Press  Photo- 
graphers Association. 

National  Safety  Council  public  interest  award  for  1958. 

To  Dorothy  Rea  first  place  for  work  in  editing  the  Christmas  News  from  the 
National  Federation  of  Press  Women. 

To  Maxine  Martz  first  place  in  interviewing  from  National  Federation  of  Press 
Women. 
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I960 

To  Lavor  Craffin  for  outstanding  coverage  of  an  educational  issue  from  the  Edu- 
cation Writers  Assn. 

Second  place  award  in  Headliner  Club  contest  for  coverage  of  Montana  earth- 
quake. 

National  Safety  Council  1959  public  interest  award. 

Editor  and  Publisher  Magazine  public  service  award  for  "Beware  of  Strangers" 
leaflet 

National  Federation  of  Press  Women  awards  to  Miss  Maxine  Martz  and  Mrs. 
Dorothy  O.  Rea. 

School  Bell  Award  for  distinguished  interpretative  reporting  on  education. 

To  J.  M.  Heslop  first  place  in  spot  news  division  of  the  Utah  State  Fair  com- 
petition. 

To  Don  Grayston  first  place  in  storytelling  division  Utah  State  Fair 

Plaque  for  outstanding  continuous  coverage  of  educational  news  award  to  Deseret 
News  by  Utah  Chapter  of  NSPRA  and  UEA. 

Lavor  K.  Chaffin  awarded  a  British  Commonwealth  Exchange  Fellowship  by 
International  Press  Institute  of  Zurich,  Switzerland. 

Mrs.  Wanda  Lund  elected  President  of  Utah  Press  Women. 

Dexter  C.  Ellis,  first  place  in  American  Trucking  Associations  safety  writing  con- 
test for  "Diagram  for  Death"  series. 

1961 

National  Safety  Council  Public  Interest  Award  for  1960. 

First  place,  Editor  and  Publisher's  public  relations  promotion  awards  competition 
(Beware  of  Strangers  Leaflet)  received  by  Keith  West  in  New  York. 

School  Bell  Award  for  distinguished  state  or  local  reporting  or  interpretation  of 
education  by  Claudell  Johnson  for  "Reluctant  Student"  photo. 

Special  honorable  mention  in  the  Education  Writers  Assn.  for  outstanding  educa- 
tion coverage  for  the  editorial  "The  Teacher". 

Dr.  O.  Preston  Robinson,  Allstate  Safety  Crusade  Certificate  of  Commendation. 
"In  recognition  of  Dr.  Robinson's  vigorous  efforts  in  encouraging  traffic  safety." 

Utah  State  fair  photography  contest  (Press  division)  Jay  Helsop,  first,  feature 
division;  second,  spot  news  and  story  telling;  honorable  mention  in  sports. 
Claudell  Johnson,  second,  sports.  Howard  Moore,  second,  sports.  Don  Grayston, 
third,  feature  division.  Ray  Jones  and  O.  Wallace  Kasteler,  honorable  mention 
in  feature  and  story  telling  categories. 

1962 

National  Safety  Council's  Public  Interest  Award  for  1961. 

Pulitzer  Prize  in  journalism  to  Deseret  News  and  Robert  D.  Mullins ;  for  local 

reporting  under  the  pressure  of  edition  time.  Announced  May  7  &  8,  1962. 
Utah   State  Bar  Assn.   first  place  award  in  press  classification  for  series  of 

editorials  dealing  with  sex  crimes.   Special  merit  award  to  Don  Beck  for 

articles  on  Justice  of  the  peace  system.  May  29,  1962. 
National  Federation  of  Press  Women  contest,  Maxine  Martz  first  place  for  non 

fiction  booklet  "A  Community  Tackles  Its  Problems".  Also  second  place  for 

columns  written  regularly  in  daily  for  business  women  series,  "The  Feminine 

Touch."  6/30/62. 
Utah  National  Guard's  "Minuteman  Award"  to  Deseret  News  for  special  story 

in  Church  News  section  Dec.  9,  1961. 
Citation  from  the  Advisory  Board  on  Pulitzer  Prizes  in  the  Columbia  Journalism 

Review,  for  "campaigning  successfully  for  a  $19,500,000  program  for  five  major 

renewal  projects." 

1963 

April  2:  Deseret  News  was  nation's  top  evening-only  newspaper  in  volume  of 
advertising  containing  color  during  1962,  according  to  Editor  &  Publisher 
Magazine. 


373 

April  18:  Freedoms  Foundation  Award  to  Richard  B.  Laney  ($100  plus  George 

Washington   Honor  Medal)    for  editorial,  "A  Question  for  Americans." 
May  2:  Civic  Dialogue  series  wins  certificate  and  $125  for  William  B.  Smart 

from  Utah  State  Bar  Assn. 
May  9 :  "Public  Interest  Safety  Award"  from  National  Safety  Council  for  work 

in  safety  during  1962. 
Sept.  Utah   State  Fair  photo  competition  awards  to  photographers  including 

"Best  in  Show"  for  press  prints. 

1964 

Lavor  K.  Chafiin  cited  by  Education  Writers  Association  with  Certificate  of 
Merit  for  outstanding  interpretation  of  education  to  the  public  in  1963. 

Columbia  University's  1964  Public  Service  Honor  Roll  to  the  newspaper  for 
public  service  to  its  readers.  Only  49  selected  from  nearly  500  who  submitted 
entries  for  Pulitzer  Prize  in  public  service. 

June  27:  Education  Writers  Association  award  for  "outstanding  interpreta- 
tion of  education  to  the  public  during  1963." 

National  Press  Photographers  Association,  University  of  Missouri  journalism 
department  and  World  Book  Encyclopedia  awards  in  "Pictures  of  the  Year" 
competition  to  Don  Grayston  and  J.  M.  Heslop. 

National  Sportscasters  and  Sportswriters  Association  Award  to  Dee  Ohipman 
for  Utah  during  1963. 

National   Safety  Council's  Public  Service  Award  for  1963. 

NPPA  first  place  award  to  Don  Grayston  for  photo  in  landscape  category. 

1965 

Boyd  Martin  Motion  Picture  Page  Award  from  Motion  Picture  Association  of 
America  to  Howard  Pearson  for  motion  picture  page  layout  and  entertain- 
ment news  for  1964. 

September:  Utah  State  Photo  Competition.  Awards  to  Deseret  News  pho- 
tographers including  "Best  in  Show"  for  press  category. 

Advanced  Science  Writing  Fellowship  to  Hal  Knight  from  Columbia  Uni- 
versity's Gradate  School  of  Journalism,  receiving  nine-month  study  course. 
One  of  eight  in  nation. 

Photo  awards  from  Utah-Idaho-Spokane  Associated  Press  Members  Associa- 
tion to  Deseret  News  photographers. 

1966 

Associated  Press  Managing  Editors  Association  citation  to  the  Deseret  News 
for  complete  and  fast  photo  coverage  on  Nov.  11,  1965  of  a  United  Air 
Lines  Boeing  727  crash  at  the  Salt  Lake  Airport. 

To  Howard  C.  Moore  from  Look  Magazine  in  annual  sports  photo  contest. 

Award  from  National  Press  Photographers  Association,  University  of  Mis- 
souri School  of  Journalism  and  World  Book  Encyclopedia  for  1965.  Pictures 
of  the  Year  to  J.  M.  Heslop. 

1967 

George  Washington  Honor  Medal  from  Freedoms  Foundation  plus  $100  cash 
to  Dr.  Richard  B.  Laney  for  editorial,  "We  Believe  in  America,"  taken  from 
series,  "Whither  America?"  February  22,  1967. 

Award  to  Roger  Pusey  for  Outstanding  Public  Service  in  Forest  Fire  Pre- 
vention (Smokey  the  Bear  Award)  from  Advertising  Council,  Nat'l  Asso- 
ciation of  State  Foresters  U.S.  Dept.  of  Agriculture  and  U.S.  Forest  Service. 

Utah  Education  Assn.  and  Utah  Chapter  National  School  Public  Relations  As- 
sociation "Robert  L.  Campbell"  award  to  Lavor  K.  Chafiin  "for  outstanding 
continuous  coverage  of  education  news,  increasing  public  understanding  of 
school  achievements,  problems  and  programs." 

March:  Utah  Safety  Council  Award  to  Dexter  Ellis  for  "outstanding  service 
in  getting  the  safety  story  across  to  the  public." 

September :  Utah  State  Photo  Awards  to  photographers. 

Utah  State  Historical  Society's  photo  contest  "Best  in  Show"  to  J.  M. 
Heslop. 
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1968 

Jan.  5:  Stanford  University  study  fellowship  to  Theron  C.  Liddle  from  uni- 
versity's department  of  communications  in  cooperation  with  Ford  Foun- 
dation. Award  of  $1,700  plus  tuition  for  study  at  Stanford  10  weeks. 

Utah  Heritage  Foundation  awards  for  historical  preservation  efforts  to  the 
Deseret  News,  Jan  Padfield  and  Robert  C.  Mitchell  "for  helpful  and  con- 
tinued support"  of  the  Foundation's  work. 

Stanford  University  study  fellowship  to  William  B.  Smart  from  department 
of  communications  in  cooperation  with  Ford  Foundation.  Award  includes 
cash  to  cover  living  expenses  plus  tuition  for  study  at  Stanford  10  weeks. 

List  of  Major  Awards  Won  by  the  Globe-Democrat 

March  17,  1956 :  National  Headliner  Award  for  Outstanding  Public  Service. 

March  21,  1956 :  Missouri  Department  of  Amvets  Award  for  series  on  behalf  of 
retarded  children. 

April  25,  1957 :  St.  Louis  City  Hospital  Organization  Award  for  series  portraying 
crises  in  patient  care. 

June  24,  1957  :  Missouri  Association  for  Retarded  Children  plaque  for  "journalism 
that  sought  to  bring  to  the  least  among  us  the  basic  riglits  and  human  justice 
to  which  they  are  entitled." 

October  16,  1957  :  Inland  Press  Association  Award  for  Local  Government  News. 

June  28,  1958:  Department  of  Defense  Reserve  Award  for  outstanding  coopera- 
tion with  the  armed  forces  reserve  program.  This  is  the  highest  award  which 
can  be  made  to  an  organization  in  peacetime. 

October  23,  1958 :  University  of  Missouri  Award  for  Editorial  Excellence. 

November  13,  1958:  Associated  Press  Managing  Editors  Association  Award  for 
outstanding  news  and  photo  coverage  of  local  events  during  the  year. 

December  7,  1958 :  National  Multiple  Sclerosis  Society  Award  for  "unusual  excel- 
lence in  interpretive  writing  on  multiple  sclerosis." 

January  27,  1959 :  Insurance  Board  of  St.  Louis  first  award  for  series  on  auto 
theft  racket. 

June  1,  1959:  National  Headliners  Award  for  Public  Service  for  series  "What  s 
Wrecking  the  Railroads". 

April  3,  1960 :  Mental  Health  Association  of  St.  Louis  Award  for  series  on  mental 

hospitals. 

October  21,  1960 :  Traffic  Safety  Award  from  American  Trucking  Association. 

November  11,  1960 :  VFW  Award  for  outstanding  Americanism  for  our  "Fly  the 
Flag"  campaign. 

May  7,  1961 :  Missouri  Mental  Health  Conference  Award  for  "outstanding  jour- 
nalistic contribution  in  reporting  fairly,  accurately  and  inspirationally  the 
conditions  in  Missouri's  mental  hospitals." 

May  25,  1961 :  American  Political  Science  Association  Award  for  excellent  report- 
ing of  public  affairs. 

January  23,  1962 :  Insurance  Board  of  St.  Louis  Award  for  series  on  use  of  auto 

April  5, 1962 :  National  Safety  Council's  Public  Interest  Award. 

November  12,  1962 :  Missouri  Association  for  Retarded  Children  gives  credit  to 
The  Globe-Democrat  for  series  of  articles  which  created  climate  in  which  Mis- 
souri's program  for  the  retarded  lias  become  a  model  for  the  nation. 

January  11,  1963 :  Child  Welfare  League  of  America  Inc.  commends  The  Globe- 
Democrat  for  series  on  adoption. 

April  1,  1963 :  Family  and  Children  Service  of  St.  Louis  Award  for  series  on  prob- 
lems of  adopting  children. 

November  18,  1963 :  Press  Club  Awards  for  journalistic  excellence  given  to  The 
Globe-Democrat  for  series  on  Problems  in  St.  Louis  Industry,  and  series  on 
Lindbergh  Boulevard's  Dead  Man  Stretch. 

November  27,  1963:  St.  Louis  Medical  Society  Award  for  "aggressive  reporting" 
in  medical  field. 

February  11,  1964:  Series  of  articles  on  speeding  trucks  wins  Third  Prize  in 
National  Safety  Contest  sponsored  by  American  Trucking  Association, 

February  22, 1964  :  Freedom  Foundation  Award  for  historical  front  pages. 

March  21, 1964 :  National  Headliners  Award  for  feature  column  writing. 
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March  21,  1964:  Missouri  Trucking  Industry's  plaque  for  contribution  to  safe 
highways  and  safe  driving. 

April  13,  1964 :  Insurance  Board  of  St.  Louis  Award  for  series  on  "What's  Behind 
Sky-rocketing  Insurance  Casts?" 

April  17,  1964 :  Public  Interest  Award  from  National  Safety  Council  for  elimi- 
nation of  Dead  Man's  Stretch  on  Lindbergh  Boulevard. 

April  23,  1964 :  Sue  Ann  Wood  wins  a  first,  second  and  third  place  award  in 
Missouri  Press  Awards. 

August  24.  1964 :  National  Police  Officers  Association  of  America  Public  Service 
Award  for  news  coverage  in  the  field  of  law  enforcement. 

April  16,  1965 :  Civic  Achievement  Award  for  aerospace  writing  from  St.  Louis 
Section,  American  Institute  of  Aeronautics. 

May  28,  1965:  American  National  Red  Gross  Award  for  "noble  contribution  made 
by  this  outstanding  newspaper  in  informing  the  public  about  the  Red  Cross." 

June  4,  1966:  "Golden  Bell"  Award  presented  to  Marguerite  Shepard  by  the  Men- 
tal Health  Association  for  outstanding  mental  health  reporting. 

June  15,  1966:  National  Federation  of  Press  Women,  Inc.  Award  first  Prize  to 
Jane  Clark. 

May  6,  1967:  University  of  Missouri  Honor  Award  for  Distinguished  Service  in 
Journalism. 

July  17,  1967 :  American  Legion  Fourth  Estate  Award  for  Public  Service  in  the 
field  of  communications. 

January  23,  1968 :  Globe- Democrat  honored  by  the  Insurance  Board  of  Greater 
St.  Louis  for  special  feature  articles  and  superior  news  coverage  of  the  in- 
surance industry  during  1967. 

June  14,  1968 :  National  Federation  of  Press  Women  second  place  award  to  Mar- 
ian O'Brien  for  column. 

June  29, 1968 :  Variety  Club  of  St.  Louis  Award  for  service. 

November  25,  1968 :  Award  from  Illinois  Police  Association  for  excellence  in 
news  coverage  during  the  Democratic  convention  in  August. 

April  12,  1969 :  Sigma  Delta  Chi  Award  to  Al  Delugach  and  Denny  Walsh  for 
series  of  articles  pointing  out  corruption  among  St.  Louis  Steamfitters. 

May  5,  1969:  The  Pulitzer  Prize  for  Distinguished  Local  Reporting  of  an  in* 
vestigative  or  special  nature.  Award  was  for  a  three-year  investigation  of  a 
million-dollar  pension  fund  fraud  and  illegal  political  spending  by  the  Steam- 
fitters  Union.  Won  by  Denny  Walsh  and  Albert  L.  Delugach. 

Miami  News  Awards  v 

1967 

Bill  Baggs — Eleanor  Roosevelt-Israel  Humanities  Award 
Bill  Baggs — APME — honored  for  Viet  Nam  stories 
FEA  School  Bell — for  editorial  cartoons  in  field  of  education 

Mental  Health  Assn.  of  Dade  County — for  outstanding  coverage  toward  correc- 
tion of  jailing  mentally  ill 
Miami  Press  Photographers  Assn. : 

Richard  Gardner — photographer  of  the  year 

Pat  Canova — 2nd  place 

Joe  Rimkus — 3rd  place 

Joe  Rimkus — 2nd  in  color  competition 

Joe  Rimkus — 3rd  in  color  competition 

Richard  Gardner — 1st  in  sports  pictures 

Chas.  Trainor — 1st  in  news-feature  picture  story 

Charles  Trainor — 2nd  in  news-feature  picture  story 

Joe  Rimkus — 3rd  in  news-feature  picture  story 

Joe  Rimkus — 3rd  in  general  news 

Joe  Rimkus — 2nd  in  sports  picture  story 

Pat  Canova — 3rd  in  features 
Associated  Press  Assn.  of  Florida  and  Florida  Press  Assn. : 

Bill  Barry — 1st  in  features 

Pat  Canova — 2nd  in  spot  news  picture 

Charles  Trainor — 3rd  in  sports  pictures 
Louise  Blanchard — Dade  County  Classroom  Teachers  Assn.  "School  Bell" 
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Florida  Press  Women's  Club : 

Joan  McHale — 3rd,  head  writing 

Joan  McHale — 2nd,  originality 

Joan  McHale — 2nd,  features 

Joan  McHale — 3rd,  women's  interest 

Joan  McHale — honorable  mention,  series 

Billie  O'Day — honorable  mention,  general  excellence 

Billie  O'Day — tie  for  3rd,  pictorial  and  page  makeup 

1968 

Charles  Trainor — 1st,  March  newsphoto  competition  for  region  six — National 

Press  Photographers  Assn. 
Florida  Sports  Writers  Assn. : 

John  Crittenden — 3rd,  features  and  general  writing 

John  Crittenden — 1st,  column  writing 

Al  Levine — 2nd,  features 
Pat  Canova — Photographer  of  the  Year  (National  Press  Photographers  Assn.) 
Agnes  Edwards — Vesta  Award 
Larry  Birger — Business  Writer  of  the  Year 
AP  Competition: 

Charles  Trainor — 1st,  feature  pictures 

Milt  Sosin  and  Bill  Tucker — 2nd,  spot  news 

Bill  Baggs — 2nd,  depth  reporting 

Pat  Canova — 2nd,  color  pictures 

1969 

Leonard  L.  Abess — Human  Relations 

Jack  Roberts — Best  Feature  Column,  Headliner  Club 

Bill  Baggs — citation,  Overseas  Club 

Bill  Baggs — National  Conference  of  Christians  and  Jews  Annual  Silver  Medallion 

Brotherhood 
Don  Wright — Overseas  Press  Club — best  cartoon,  foreign  affairs 
State  Associated  Press : 

Haines  Colbert  and  Gary  Gow — 3rd,  spot  news 

Jay  Spenner — 3rd,  sports  picture 

3rd  place — effective  Page  One  makeup 

Bill  Baggs — 3rd,  editorial  on  Robert  Kennedy  assassination 
Herb  Rau — George  Hedman  International  Travel  writing 

Louise  Blanchard — plaque  saluting  her  for  "14  years  of  fair,  impartial  and  com- 
prehensive reporting  of  school  news"  occasioned  by  her  transfer  to  urban  af- 
fairs beat 
Florida  Sports  Writers  Assn. : 

Best  in  state — makeup  of  sports  section 

John  Crittenden — 1st,  general  writing  excellence 

Charles  Nobles — 1st,  spot  news  reporting 

Jim  Huber — 2nd,  features 

Al  Levine — 3rd,  general  writing  excellence 

John  Crittenden — 2nd,  columns 

Sports  section — 3rd,  general  excellence 
Herb  Rau — Monk  of  Gold,    (first  North  American  to  win)   Central  American 
Countries  Award 

Partial  List  of  Awards,  Honors,  Citations,  Etc  Received  by  Arizona  Daily 

Star 

From  Newspaper  Association  {Arizona) 

First  place  Awards : 

1950 — Best  Editorial  Page 

1950 — Best  Newspaper  Contest 

1951 — Better  Newspaper— Community  Service 
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1954 — General  Excellence  Daily  Newspaper 
1958 — General  Excellence  Daily  Newspaper 
1959 — General  Excellence  over  10,000  circulation 
1960 — General  Departmental  News  Coverage 
1960 — General  Excellence  over  10,000  circulation 
1961 — General  Excellent  Community  Service 
1961— Editorial 
1962— General 

1964 — General  and  Departmental  News  Coverage 
1964 — Editorial  Excellence  Dailies 
1965 — General  and  Departmental  News  Coverage 
1960 — Special  Award — Editorial  Page 

From  the  Associated,  Press 

1953 — Special  Award,  For  outstanding  Participation  in  the  Associated  Press 

News  report. 
1956 — News  and  Newsphoto  reports. 

Arizona  Press  Club 

1960 — First  place  award,  Best  Editorial  Writing. 
Pima  County  Board  of  Supervisors 

1966 — In  recognition  and  appreciation  of  the  service  and  contribution  made 
to  the  citizens  of  the  County  of  Pima. 

Pima  Junior  Chamber  of  Commerce 
1967 — Contribution  to  Community 

Arizona  Cancer  Society 

1968 — For  Notable  Service  in  the  Crusade  to  conquer  Cancer. 

Tucson  Branch  of  the  NAACP 

1968 — In  appreciation,  outstanding  coverage. 

The  Salt  Lake  Tbibtjne  Honors 

1952 
May  24 — Tribune  staffer  wins  Intermountain  Area  AP  photo  award. 

1953 

Feb.  17 — Tribune  wins  honorable  mention  in  Inland  Daily  Press  typography 

contest. 
March  10 — Tribune  takes  award  for  Utah  vote  turnout. 
July  14 — Tribune  lensman  takes  AP  photo  prize. 

Oct.  30 — Editorial  wins  honor  for  Tribune  editorial  writer,  Ernest  Linford. 
Oct.  31 — Tribune  editorial  writer  presented  conservation  award. 
Dec.  3 — U.S.  Treasury  honors  Tribune  carriers  for  bond  drive. 

1954 

Feb.  16 — Tribune  among  top  3  newspapers  in  U.S.  for  outstanding  typography 

in  annual  Inland  Daily  Press  Assn.  contest. 
April  23 — Tribune  wins  first  honorable  mention  for  newspapers  of  more  than 

50,000  circulation  in  F.  Wayland  Ayer  Cup  for  typography  excellence. 
May  23 — Tribune  wins  AP  photo  awards. 
July  18 — Utah  State  Agricultural  College  certificate  honors  Tribune  safety  drive. 

1955 

Feb.  16 — Tribune  wins  citation  from  U.S.  Marines  for  public  service. 

March  23 — Members  of  five  social  work  organizations  commend  Salt  Lake  Trib- 
une for  positive  approach  in  complimenting  deserving  teenagers  (Top  Teenage 
column). 
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May  3 — Tribune  wins  public  interest  award  from  the  National  Safety  Council  for 

exceptional  service  to  safety. 
May  5 — Tribune  photographer's  picture  rates  among  top  of  year  in  Internmoun- 

tain  Area  AP  contest. 
Oct.  16 — Tribune  Home  Magazine  wins  Historical  Society  honor. 
Nov.  18 — Tribune  wins  AP  group's  news  award. 
Dec.  14 — Tribune  wins  top  award  in  U.S.  circulation  contest. 

1956 

May  3 — Tribune  receives  National  Safety  Council  award. 

May  26 — Tribune  photographers  capture  AP  photo  prizes. 

June  21 — Tribune  wins  award  from  Salt  Lake  Safety  Council. 

Nov.  17 — Second  consecutive  year  Tribune  receives  nationwide  honors  from  AP 

Managing  Editors  Assn.  for  coverage  and  cooperation  on  major  news  story. 

This  year  for  two  stories — Grand  Canyon  air  disaster  and  Monticello  cafe 

explosion. 

1957 

March  9 — State  Legislature  honors  two  Tribune  reporters  for  outstanding 
coverage. 

March  30 — Award  from  Salt  Lake  Consumers  Cooperative  cites  Tribune  safety 
role. 

May  7 — Tribune  staff  captures  Pulitzer  reporting  prize  for  coverage  of  Grand 
Canyon  air  disaster. 

June  9 — Tribune  receives  top  AP  award  for  participation  in  coverage  of  Grand 
Canyon  Crash,  state  prison  riot,  Elko  hotel  fire. 

Nov.  21 — Tribune  receives  sitation  from  Associated  Press  Managing  Editors  Assn. 
for  outstanding  participation  in  AP  news  pictures  report  re :  coverage  of  Stock- 
man's Hotel  fire. 

1958 

May  18 — Tribune  receives  citation  from  Disabled  American  Veterans. 

1959 
April  14 — Tribune  wins  citation  from  Salt  Lake  Safety  Council  for  safety  drive. 

1960 

May  30 — Tribune  receives  plaque  for  civic  beautification  role  from  Utah  As- 
sociated Garden  Clubs. 

Oct.  1 — Tribune  receives  citations  from  Utah  Education  Assn.  for  education 
coverage. 

1962 

July  1 — Tribune  cited  for  series  on  sewage  disposal  in  Great  Salt  Lake. 

1964 

May  24 — Tribune  photographers  win  AP  contest  awards. 

July  3 — Sale  Lake  Bees  baseball  team  honor  Tribune  sports  editor,  John  Mooney. 

July  13 — Salt  Lake  lawyers  honor  Tribune  reporter. 

July   29 — Columbia  Journalism   Review  cites  Tribune  for  outstanding  public 

service. 
Sept.  14 — Shrine  Hospital  gives  award  to  Tribune. 
Sept.  18 — Tribune  photographers  win  three  first  places  in  annual  State  Fair 

press  photography  contest. 
Oct.  28 — Tribune  reporter  wins  American  Bar  Assn.  award. 
Nov.  19 — AP  conference  honors  Tribune  for  photo  cooperation. 

1965 

Feb.  27 — Tribune  receives  U.S.  Savings  Bonds  citation. 

Sept.  9 — Three  Tribune  photographers  win  top  prizes  at  State  Fair. 
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Sept.  24 — Tribune  writer  wins  fire  prevention  award. 

Nov.  5 — Tribune  reporter  honored  at  City-Gounty  Building  ceremonies  for  out- 
standing coverage. 

1966 

Jan.  26 — Photographs  by  Tribune  photographer  go  on  display  in  Norway. 
Feb.  1 — Tribune  photographer  wins  Look  Magazine  prize. 
March  15 — Tribune  editorial  writer  wins  National  Wildlife  Society  award. 
May  5 — Tribune  editorial  writer  wins  Edward  J.  Meeman  award  for  conservation 

writing. 
May  5 — Tribune  club  editor  honored  by  Utah  Federation  of  Women's  Clubs. 
June  7 — Tribune  photographers  win  top  AP  honors. 
Oct.  7 — Utah  Education  Assn.  honors  Tribune  staffer. 
Oct.  22 — Tribune  editorial  writer  wins  Wyoming  U.  Alumni  Award. 
Nov.  17 — AP  honors  Tribune  for  727  plane  crash  photo  coverage. 
Dec.  8 — Tribune  receives  Radio  Free  Europe  Fund  award. 

1967 

Feb.  10 — Utah  Press  Women's  Assn.  honors  two  Tribune  staffers. 

March  3 — Utah  Senate  declares  "Malmquist  Day"  in  honor  of  retiring  Tribune 

political  editor. 
March  20 — Utah  Golf  Assn.  honors  Tribune  sports  writer  for  coverage. 
June  13 — Tribune  photographers  win  top  awards  at  AP  meet. 
August  1 — Tribune  outdoors  editor  receives  national  conservation  award. 

1968 

Jan.  21 — Pillsbury  Co.  cites  Tribune  for  outstanding  ad  campaign. 
May  17 — Tribune  food  editor  honored  by  Kraft  Foods. 

Honolulu  Stab-Bulletin 

1962— Honolulu  Press  Club : 

Best  News  Story  of  the  Year :  1st  place — Ted  Kurrus 
Civic  Improvement  Category : 
1st  place — Don  Horio 
3rd  place — Hugh  O'Neill 
Best  Human  Interest  Photo :  2nd  place — Terry  Luke  v. 

Paul  Beam  Memorial :  2nd  place — Forrest  Black 
Sarah  Park  Memorial :  3rd  place — William  H.  Ewing 
1962 — National  Press  Photographers  Association :  Pictures  of  the  Year  Contest : 

Photo  by  Warren  Roll  chosen  as  finalist  out  of  7,000  entries 
1962 — Freedoms   Foundation :    George   Washington   Honor   Medal   awarded   to 
John  Titchen,  photographer,  for  photo  of  youngest  naturalized  citizen  par- 
ticipating in  Citizenship  Day  ceremonies,  Sept.  1962 
1962 — February — California  Newspaper  Publications  Association:  Star-Bulletin 
was  awarded  first  place  for  General  Excellence  (for  participating  daily  mem- 
bers of  10,000  circulation  or  more) 
1962 — July — Chamber  of  Commerce  of  Honolulu :  Business  Achievement  Award 
given  to  Star-Bulletin  for  "extended  service  to  Hawaii's  business  community 
for  over  five  decades." 
1962 — July — National  press  photographers  Association,  Western  Region:  July 
Newsphoto  Award  won  by  John  A.  Titchen,  for  his  contribution  in  high-alti- 
tude Johnston  Island  bomb  blast  coverage 
1962 — June — American  Political  Science  Foundation  awards  to  Paul  R.  Dom- 
mel  and  Forrest  L.  Black,  Star-Bulletin  reporters   (to  attend  expenses-paid 
political  seminars  at  Grand  Teton  National  Park) 
1962 — Sept. — The  Associated  Press  Managing  Editors  Association  :  Citation  given 
the  Star-Bulletin  for  "outstanding  newsphoto  coverage  of  Johnston  Island 
high-altitude  bomb  blast" 
1963 — National  Sportscasters  and  sportswriters  awards :  Hawaii's  outstanding 
sportswriter  award  presented  William  Gee 
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1963—1962  World  Press  Photo  Contest:   Certificate  of  Honor  awarded   Star- 
Bulletin  photographer  John  A.  Titchen 
1963 — December — American  Association  for  State  and  Local  History :  Certifi- 
cate of  Commendation  awarded  Cornelius  Downes.  for  three  special  editors 
published  by  the  Star-Bulletin  in  1962-1963 
1964— Honolulu  Press  Club : 

Best  Spot  Newsphoto :  1st  place — Warren  Roll 
Best  Human  Interest  Photo : 
1st  place — Warren  Roll 
2nd  place — Jack  Matsumoto 
Sarah  Park  Memorial : 

1st  place — Helen  Altonn 
3rd  place — Barbara  Milz 
Public  Service  Category  :  2nd  place — Barbara  Milz 
Paul  Beam  Memorial :  3rd  place — Cornelius  Downes 
1964 — National  Sportscasters  and  Sportswriters  Awards:  Hawaii's  outstanding 

sportswriter  award  presented  William  Kwon 
1964 — American  Political  Science  Association :  Awarded  to  Cornelius  Downes,  a 

one-week  political  science  seminar  at  Glacier  National  Park 
1964 — Carnegie  Corporation  Travel  Grant  awarded  to  Thomas  Kaser,  to  attend 

the  annual  Education  Writers  Association  seminar  in  Atlantic  City 
1964 — February — American  Trucking  Association's  Newspaper  Safety  Writing 
Competition  awarded  the  Star-Bulletin  for  "the  most  outstanding  and  effective 
overall  campaign  to  promote  traffic  safety  in  the  U.S.  in  1963" 
1964: — April — National  Safety  Council  Public  Interest  Award  to  the  Star-Bulletin 
for  its  Traffic  Safety  Campaign  and  for  exceptional  service  to  safety  through 
mass  communications 
1964 — April — American    Society    of   Planning   Officials    (A.S.O.P.)    Journalism 
Award  to  the  Star-Bulletin  for  "public  service  rendered  in  the  advancement 
of  city  and  regional  planning  through  outstanding  journalism" 
1964 — May — Hawaii  Medical  Association :  Annual  Journalism  Award  to  Tomi 

Knaefler,  for  distinguished  medical  reporting 
1965 — The  Associated  Press  Managing  Editors  Association :  Citation  for  con- 
tinuous cooperation  in  news  coverage  of  the  Pacific  area,  etc. 
1966 — Pictures  of  the  Year  Competition  ( Sponsored  by  National  Press  Photogra- 
phers, U  of  Missouri  School  of  Journalism,  and  World  Book  Encyclopedia)  : 
Special  recognition  to  Albert  Yamauchi  whose  photograph  has  been  included 
in  the  annual  traveling  exhibition 
1967 — National  Headliners  Club:  Best  news  feature  of  1966  awarded  the  Star- 
Bulletin  for  publication  of  Mark  Waters  (self-written)  obituary 
1967 — Pacific  Photographic  Fair,  Australia ;  Grand  prize  in  the  Photo-Journalism 

Section  awarded  Warren  R.  Roll 
1967 — 20th  Exhibition  of  Marine  Photography  International  (Mariners  Museum, 
Newport  News,  Virginia)  : 

Honorable  mention  won  by  Warren  R.  Bell,  for  his  series  of  photos  showing 

Japanese  fishing  boat  struggling  in  heavy  seas  of  Maui 
Award  of  Distinction  to  John  A.  Titchen,  for  his  photo  of  a  Japanese  training 
ship  leaving  the  harbor 
1967 — U.S.    Internal    Revenue    Service   Meritorious    Public    Service    Certificate 
awarded  the   Star-Bulletin  "for  assistance  in  making  our  tax  system  work 
through  promotion  of  public  understanding  of  taxes  and  the  tax  administra- 
tion" 
1967 — Hawaii    Medical    Association :    Special    Plaque    to    Star-Bulletin    for   its 

"Keiki  Care"  column  by  Dr.  Gene  J.  Ahern 
1968 — National  Association  of  State  Civil  Defense  Directors : 
Best  News  Photo  category  :  2nd  place — Warren  Roll 
Best  News  Story  category  :  4th  place — Harry  J.  Bryan 
1968 — Professional  Journalism  Fellowship  awarded  Charles  E.  Frankel  for  a 
conference  on  The  American  Presidency  in  a  Year  of  Decision,  at  Stanford 
University 
1968 — Washington  Journalism  Center  Fellowship  awarded  Toni  Withington  to 
attend  a  political  reporting  seminar  in  Washington,  D.C.  during  the  fall  of 
1968 
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1968— Ford  Fellowship  Grant  awarded  Paul  A.  Pratte,  planning  writer,  to  attend 
the  Urban  Journalism  Center  for  working  newsmen  in  June-August,  in  Evan- 
ston,  Illinois 

1968 — Hawaii  Chapter  of  Muscular  Dystrophy  Association  of  America :  Award 
presented  the  Star-Bulletin  for  "notable  support  in  the  MDDA  chapter  in  1967" 

1968 — The  Associated  Press  Citation  was  presented  to  the  Star-Bulletin  "for  ex- 
traordinary membership  cooperation  in  making  news  and  pictures  of  Bikini 
Atoll  natives  returning  home,  available  to  the  Associated  Press" 

1969— Volunteer  Service  Bureau  :  Special  award  for  distinguished  volunteer  serv- 
ice based  on  Pulse  of  Paradise  and  Kokua  Line 

1969— Alicia  Patterson  Fund  Award:  Awairded  to  Janos  Gereben,  a  one-year 
grant  to  travel  and  study  in  Eastern  Europe 

1969 — Hawaii  Medical  Association:  Award  presented  to  Star-Bulletin's  editor 
A.  A.  Smyser  for  the  series  of  articles  calling  for  a  re-evaluation  of  Hawaii's 
policy  on  leprosy 

Knoxville    News-Sentinel 

Sigma  Delta  Chi  award  to  former  N-S  reporter  Julian  Granger  for  uncovering 
widespread  identical  bidding  on  electrical  equipment  and  other  equipment  pur- 
chased by  TVA.  His  stories  led  to  an  investigation  by  the  Senate  Antitrust 
and  Monopoly  Subcommittee  and  to  a  Federal  grand  jury  investigation  which 
produced  several  indictments  against  electrical  manufacturing  firms.  Substantial 
fines  were  levied  with  one  or  more  top  echelon  executives  sentenced  to  prison. 

Commendation  by  late  President  John  F.  Kennedy  to  News-Sentinel  for  its  suc- 
cessful "Open  City"  policy  advocating  equal  rights  for  all  Knoxville  citizens, 
white  and  black,  by  common  consent  and  not  by  force. 

American  Political  Science  Association  Award  for  Excellence  in  Reporting  on 
Public  Affairs  to  Willard  Yarbrough  for  exposing  graft  by  sheriff  in  neighbor- 
ing county.  Also,  bringing  to  light  substandard  educational  system  of  public 
schools  in  a  nearby  county. 

Citation  from  Chamber  of  Commerce  to  Carson  Brewer  in  appreciation  of 
work  accomplished  in  beautification  of  community. 

Plaque  from  Tennessee  Conservation  League  to  Carson  Brewer  for  outstand- 
ing and  distinguished  service  in  promotion  of  clean  waters  in  Tennessee. 

Sertoma  International  Service  to  Mankind  award  to  Bert  Vincent  in  recog- 
nition to  "a  lifetime  of  compassionate  and  loving  service  to  mankind — the  poor, 
the  lame,  the  unfortunate  ;  a  friend  of  all  God's  creatures." 

Knox  County  Commission  award  to  Bert  Vincent  in  recognition  of  a  great 
humanitarian  for  efforts  to  raise  funds  for  building  chapel  at  site  of  home  for 
indigent  residents.  Chapel  named  "Bert  Vincent  Chapel"  by  Commission. 

Citation  from  Education  Writers  Association,  national  professional  organiza- 
tion of  education  editors  and  reporters,  for  "outstanding  education  coverage  in 
the  United  States,"  for  series  on  going  back  to  school,  first  through  twelfth 
grades.  Series  by  Homer  Clonts. 

Citation  from  Governor  for  promotion  of  safe  driving  education,  attempting  to 
make  individuals  aware  of  responsibilities  as  a  driver. 

Citation  from  Radio  Free  Europe  for  raising  funds  to  combat  Communism  in 
East  Europe. 

Lois  Thomas  received  the  Russell  L.  Cecil- Award,  given  annually  by  the 
National  Arthritis  Foundation  for  best  writing  in  the  field  of  arthritis. 

National  Association  of  Sports  Writers  and  Broadcasters  annual  awards  won 
by  Tom  Siler,  Ted  Riggs  and  Marvin  West.  Ted  Riggs  also  awarded  Knoxville 
Headliner  Award  from  U-T  for  best  sports  story  of  year  (1059) . 

Awards  Presented  to  Tucson  Daily  Citizen  and  Its  Reporters  for  the  Year 

1967 

Best  Community  Service,  Arizona  Newspapers  Association 
Best  General  Departmental  News  Coverage,  Arizona  Newspapers  Association 
Best  Magazine  (2nd) ,  Arizona  Newspapers  Association 

President's  Special  Award  for  Community  Service  for  poverty  series,  Tucson 
Community  Council 
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Special  citation  for  newsphoto  coverage  of  airplane  crash,  Associated  Press  1 
Mary  Brown  for  series  on  home  builders,  Southern  Arizona  Homebuilders  Asso- 
ciation. 
Bob  Broder,  National  Pictures  of  the  Year  competition  * 
John  Kamman,  outstanding  news  photography,  Arizona  Press  Club 
Len  Davis,  exemplary  general  writing,  Arizona  Press  Club 
Bob  Broder,  sports  photography,  Arizona  Press  Club 
Dan  Pavillard,  sports  reporting-writing,  Arizona  Press  Club 
Art  Kuehlthau,  best  headline  writing,  Arizona  Press  Club 
Ted  Craig  (2nd),  best  headline  writing,  Arizona  Press  Club 
Jim  Boney  (2nd),  best  brite,  Arizona  Press  Club 
Jon  Kamman,  School  Bell  Award,  Arizona  Education  Association 
Wilma  Hopkins,  outstanding  plaque  plus  a   1st  place,  Arizona  Press  Women 
Micheline  Keating,  two  lsts,  Arizona  Press  Women 
Sandal  English  (2nd),  Arizona  Press  Women 
Mary  Brown  (2nd) ,  Arizona  Press  Women 

Micheline  Keating,  magazine  edited  by  woman,  National  Federal  of  Press  Women ' 
Jim  Dawson  (3rd),  American  Association  of  Collegiate  Baseball  Coaches  Sports- 
writing  Award * 
Paul  McKalip  (3rd),  National  Newspaper  Week  competition * 
John  Riddick  and  Jay  Hall,  tie,  outstanding  news  reporter  of  1968,  Tucson  Press 

Club 
Dan  Tortorell   (2nd),  outstanding  news  photography,  Tucson  Press  Club 

Awards  Presented  to  Tucson  Daily  Citizen  and  Its  Reporters  for  the  Year 
1968    (Presented  Since  January  1969) 

General  Excellence  for  best  all-around  major  daily  in  Arizona,  Arizona  News- 
papers Association 

Best  Community  Service,  Arizona  Newspapers  Association 

Editorial  Excellence,  Arizona  Newspapers  Association 

Best  Editorial  Page,  Arizona  Newspapers  Association 

Best  Community  Service  for  high  school  opinion  poll,  100,000  circulation  or  less, 
Editor  &  Publisher1 

Jon  Kamman,  three  awards — one  joint  entry,  outstanding  news  reporting;  also 
exemplary  general  writing  and  series  writing,  Arizona  Press  Club 

Dave  Green,  joint  entry  with  Jon  Kamman,  outstanding  news  reporting,  Arizona 
Press  Club 

Dave  Spriggs,  sports  reporting-writing,  Arizona  Press  Club 

Carl  Porter  (2nd),  sports  reporting-writing,  Arizona  Press  Club 

Stewart  Robertson  (2nd),  headline  writing,  Arizona  Press  Club 

John  Riddick  (2nd),  news  photography,  Arizona  Press  Club 

Art  Grasberger,  feature  photography,  Arizona  Press  Club 

Bob  Broder  (2nd),  feature  photography,  Arizona  Press  Club 

Bruce  Hopkins,  sports  photography,  Arizona  Press  Club 

Greg  Roberton  (1st  and  3rd),  excellence  in  reporting  educational  news,  Arizona 
Education  Association 

Mary  Brown,  two  lsts,  Arizona  Press  Women 

Micheline  Keating,  three  lsts,  Arizona  Press  Women 

Margaret  Kuehlthau,  two  lsts,  Arizona  Press  Women 

Nicki  Donahue,  one  2nd,  Arizona  Press  Women 

Dorothy  Moreton,  one  1st,  Arizona  Press  Women 

Margaret  Kuehlthau,  Award  of  Merit,  Tucson  Education  Association 


1  Indicates  national  award. 
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Editorials   About   Mayor   Corbett's   Administration,   Presented 
With  the  Testimony  of  Morris  Levin,  Esq. 

What  Corbett  Has  Done 

November  28,  1968. — A  heavy  emphasis  has  been  placed  on  the  city  administra- 
tion headed  by  Mayor  James  Corbett.  Most  of  this  emphasis  has  featured  things 
which  critics  feel  have  been  ill  advised.  The  administration  has  done  some  good 
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things,  and  in  fairness  to  the  mayor  he  is  entitled  to  have  them  aired,  too,  and 
to  claim  his  portion  of  the  credit  for  them  if  such  be  merited. 

Last  weekend  it  appeared  the  city's  industrial  development  efforts  had  been 
set  back  when  General  Dynamics  announced  it  was  not  taking  the  Tucson  Inter- 
national Airport  hangers  for  use  by  its  Convair  division.  However,  the  next  day 
the  executive  director  of  DATE,  J.  Karl  Meyer,  announced  that  another  industry 
had  agreed  to  take  over  the  hangers  and  employ  several  hundred  Tucsonans. 

This  showed  a  remarkable  versatility  in  Tuscon's  economic  development  pro- 
gram. An  improvement  in  the  city's  ability  to  attract  industry  has  been  one  of 
the  claims  of  the  administration  of  Mayor  Corbett. 

DATE  has  become  an  effective  organization.  Since  Mayor  Corbett  took  over, 
industrial  development  has  been  the  city's  number  one  priority.  DATE  has  re- 
ceived funds  from  the  mayor  and  council  to  allow  it  to  obtain  the  tools  to  im- 
prove Tucson's  industrial  development  program.  This  has  led  to  the  announce- 
ments by  Philco-Ford,  Aero-Tech,  Brad's  Manufacturing  and  now  Bud's  of  Cali- 
fornia, of  interest  in  Tucson. 

The  Corbett  administration  has  worked  to  provide  jobs.  Under  a  former  coun- 
cilman and  soon-to-be  supervisor,  Jim  Murphy,  the  Tucson  Job  Council  has  been 
working  with  all  segments  of  the  community.  Recently  the  city  announced  a  joint 
program  with  Operation  Mainstream  to  help  train  six  unemployed  persons  to 
become  firemen. 

In  this  field,  perhaps  the  city's  greatest  success  has  been  in  the  Summer  Jobs 
for  Youth  Program.  Last  summer  Tucson  had  one  of  the  most  successful  programs 
in  the  country,  with  some  3,000  jobs  provided  for  young  people  coming  from  the 
poverty  areas.  The  city  led  the  way  by  hiring  292  youngsters,  providing  not  only 
the  jobs  but  also  the  incentive  for  private  enterprise,  which  also  pitched  in  to 
make  the  program  a  success.  The  mayor  has  been  active  in  these  youth  programs 
with  the  Youth  Council.  Mayor  Corbett  walked  city  streets  in  many  of  our 
poverty  areas,  meeting  young  people  and  finding  out  about  their  problems. 

The  mayor  also  has  been  active  in  bringing  sporting  events  to  Tucson.  It  was 
through  his  office  that  the  first  overtures  were  made  to  get  the  Phoenix  Suns,  the 
NBA  professional  basketball  team,  to  play  four  games  in  Tucson  this  year  at 
Catalina  High  School.  In  addition,  the  mayor  worked  to  bring  AAA  baseball  to 
Tucson.  His  presentation  before  the  major  league  owners  in  St.  Louis  led  to  the 
interest  of  Roy  Jackson  and  the  Chicago  White  Sox,  which  has  culminated  in 
Tucson  receiving  the  baseball  franchise. 

The  Corbett  administration  has  been  working  to  insure  the  success  of  the  city's 
urban  renewal  program.  The  mayor  and  council  made  strenuous  efforts  to  get  the 
Tucson  Art  Center  to  locate  in  the  urban  renewal  area,  and  it  now  appears  those 
efforts  will  be  successful.  In  addition,  the  mayor  and  council  have  appointed  a  13- 
man  board  to  oversee  the  success  of  the  Community  Center,  the  most  vital  part 
of  the  urban  renewal  plan. 

Now,  the  city  has  new  plans  in  mind  with  the  successful  application  for  a 
Model  Cities  Program. 

The  mayor  and  council  have  been  active  in  the  field  of  human  rights,  approving 
one  of  the  most  comprehensive  civil  rights  ordinances  in  the  country.  They  have 
approved  $50,000  for  the  Human  Relations  Commission,  making  it  an  effective 
agent  to  fight  discrimination  wherever  it  may  appear.  To  eliminate  the  ghetto, 
the  mayor  and  council  have  approved  an  additional  500  low-income  housing 
units  in  three  different  sections  of  the  city. 

The  mayor  has  said  that  he  does  not  believe  organized  crime  exists  in  Tucson. 
However,  he  has  appointed  a  crime  commission  to  investigate  Tucson's  problems 
and  make  reeommenations,  including  law-enforcement  agencies,  At  the  mayor's 
suggestion,  the  council  approved  the  hiring  of  20  additional  policemen  to  bolster 
Chief  Bernard  L.  Garmire's  forces.  The  mayor  and  council  have  made  recruitment 
easier  by  raising  the  salaries  of  many  city  employes  twice  within  the  last  seven 
months. 

The  mayor  and  council  have  had  differences  among  themselves  on  individual 
issues.  Whenever  there  has  been  a  disagreement,  it  has  been  handled  in  a  dig- 
nified manner,  with  both  the  majority  and  the  minority  stating  their  positions, 
without  personal  attacks  on  each  other.  This  is  a  switch  from  some  previous 
years.  The  door  to  city  hall  always  has  been  open,  with  the  mayor  spending  more 
time  on  the  job  than  any  mayor  in  Tucson's  history. 

Although  the  first  year  of  the  Corbett  administration  has  been  marked  by  some 
controversy,  the  ledger  shows  that  there  have  been  some  very  solid  accomplish- 
ments. 
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Cobbett's  Second  Year 

January  12,  1969. — Mayor  James  Corbett's  administration  had  a  mixed  first 
year.  He  entered  office  as  mayor  with  a  narrow  majority.  Almost  immediately  he 
was  submitted  to  a  barrage  of  criticism,  some  of  it  coming  from  quarters  that 
had  written  him  letters  pledging  cooperation.  The  ink  hardly  was  dry  on  those 
letters  before  he  learned  their  worth.  He  and  his  administration  got  through 
the  year  with  some  mistakes,  many  accomplishments  and  (despite  harassing  ef- 
forts from  outside  city  hall)  an  amicable  relationship  in  the  main  with  Re- 
publican councilmen.  That  in  itself  is  something,  after  the  record  of  the  two  pre- 
vious administrations. 

So  what  is  likely  to  happen  in  the  Corbett  administration's  second  year? 

For  awhile  it  appeared  as  though  the  administration  might  be  about  to  act 
hastily  on  the  golf  course.  The  reverse  now  seems  to  be  indicated.  The  city 
seems  to  be  developing  an  awareness  that  the  course  will  do  better  staying  in  city 
hands.  The  Star  believed  this  all  the  time,  and  thrice  urged  caution  about  ac- 
cepting any  bids  from  private  concessionaires.  If  the  Corbett  administration 
and  its  Republican  minority  hold  steady  on  the  golf  course,  much  will  be  achieved. 

No  bombs  have  been  thrown  recently  in  the  Mafia  situation.  That  doesn't  mean 
none  will  be  thrown  in  the  future.  A  person  who  claims  he  knows  has  told  the 
Star  that  late  March  may  see  another  flareup,  but  how  sound  the  information  is 
everyone  will  have  to  wait  to  see. 

Corbett  has  moved  to  strengthen  the  police  and  has  taken  actions  of  his  own, 
to  halt  the  Mafia  troubles  locally.  Mafia  troubles  emanate  from  far  outside  Tuc- 
son, and  may  or  may  not  be  affected  by  even  the  most  diligent  of  police  forces 
or  prosecutor's  offices. 

The  city  appears  to  be  about  to  realize  a  dream  through  construction  of  a 
civic  center.  Those  who  watched  the  Omnibus  program  on  Channel  6  a  night 
or  so  ago,  and  who  have  read  the  newspapers,  should  know  the  vision  involved 
in  this  operation.  The  bonds  had  not  been  sold  as  of  this  writing  and  the  money 
market  is  tough.  The  best  thing  to  do  is  to  watch  and  wait.  But  the  center  is 
a  magnificent  enterprise,  likely  to  enhance  Tucson,  and  should  go  ahead. 

The  Corbett  administration — and  here,  again,  the  Republican  minority  faces 
involvement — needs  more  money  to  run  the  city.  It  will  have  to  get  it  from  some- 
where. Tucson's  plight  is  not  as  great  as  the  plight  of  some  big  cities,  but  it  is 
difficult.  Courage  and  common  sense  will  be  needed  to  raise  money  without  ruin- 
ing things. 

Probably  the  top  thing  that  developed  in  the  Corbett  administration's  first 
year  is  that  he  and  the  councilmen,  both  Democratic  and  Republican,  took  their 
jobs  seriously. 

The  mayor's  critics  have  not  helped  him  run  the  city,  but  they  have  forced  him 
into  a  political  wariness  which  in  the  long  run  is  good  for  the  city  and  him. 

The  second  year  of  the  Corbett  administration  probably  will  be  smoother  than 
the  first.  The  administration  has  had  its  shakedown  cruise  and  is  settled  for 
business.  Support  for  it  has  risen  to  balance  criticism. 

Good  Ceime  Group 

Feb.  23,  1969. — The  Tucson  Urban  Area  Crime  Commission  is  a  good  one.  The 
names  of  its  members  alone  inspire  confidence.  Mayor  James  Corbett  Jr.  was  wise 
to  observe  that  a  city  crime  commission  needed  to  operate  within  the  larger 
scope  of  a  metropolitan  commission,  as  "crime  knows  no  corporate  boundaries." 

Robert  D.  Morrow,  Gordon  D.  Paris,  Marvin  (Swede)  Johnson,  Gilbert  Brad- 
ley and  the  Most  Rev.  Francis  J.  Green  are  excellent  appointments.  Presumably 
the  representative  of  South  Tucson  will  be  of  as  high  caliber.  The  county  may  not 
appoint  a  member,  since  Thomas  Jay,  chairman  of  the  board  of  supervisors,  has 
indicated  satisfaction  with  those  named  thus  far.  But  if  the  county  does,  it  should 
be  to  strengthen  the  group. 

The  matter  of  crime  fighting  should  be  kept  in  legal  channels,  with  law-enforce- 
ment officers  and  official  commissions  doing  the  work.  Volunteer  crime  councils 
formed  by  well-intentioned  citizens  have  no  place  in  this  field.  They  are  dan- 
gerous in  that  almost  invariably  they  are  formed  by  people  who  have  ideological 
interests  that  come  before  law-enforcement  interests.  No  vigilantes  are  needed. 
Tucsonans  should  not  confuse  any  official  commission  or  board  with  a  volun- 
teer, unofficial  one. 

Cobbett's  Chances 

April  19,  1969. — Mayor  James  Corbett  Jr.  has  a  right  to  feel  good  about  talk 
relating  to  his  running  for  governor.  But  he  should  not  let  words  uttered  by 
well-meaning  but  unrealistic  friends,  especially  those  from  outside  Maricopa 
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County,  put  him  into  a  condition  of  political  intoxication.  Anything  is  possible ; 
but  the  probability  of  any  Pima  County  individual,  including  the  mayor,  winning 
the  governorship  of  Arizona  is  almost  nil. 

There  may  come  a  time,  of  course,  when  a  Tucson  mayor  can  make  it.  In 
1948,  a  move  toward  the  governorship  was  made  by  Ray  Busey,  mayor  of 
Phoenix.  A  columnist  wrote  that  the  outside  counties  would  look  with  such 
little  favor,  and  so  much  suspicion,  on  a  Phoenix  mayor  that  Busey  would  waste 
his  time  running.  This  for  a  while  threatened  the  friendship  of  Busey  and  the 
columnist  but  the  advice  seemed  appropriate  in  the  light  of  what  subsequently 
happened.  Dan  Garvey,  technically  a  Pima  County  man  but  well-rooted  in 
Maricopa  County,  (as  had  been  G.  W.  P.  Hunt,  a  Gila  County  man,  years  before) 
won  the  governorship  in  the  fall  of  1948. 

In  that  year  the  outside  counties  had  considerable  effect  on  gubernatorial 
races.  In  a  close  race,  they  would  in  1970;  an  analysis  of  the  primary  and 
general  elections  of  1966  would  indicate  that  if  Governor  Williams  is  to  be 
beaten,  it  must  be  by  a  Maricopa  County  man.  While  William  P.  Mahoney 
qualifies,  the  massive  assault  of  the  Phoenix  newspapers  on  him  when  he  chal- 
lenged Rep.  John  Rhodes'  congressional  seat  would  indicate  he  has  a  strike 
against  him. 

Look  back  at  1966.  There  were  four  announced  and  well-publicized  candidates 
in  the  gubernatorial  race  at  the  start :  Sam  Goddard,  the  incumbent,  and  Norman 
Green,  who  opposed  him  on  the  Democratic  ticket;  and  Robert  Pickrell  and 
John  Haugh,  Republicans.  All  were  from  Pima  County  and  it  looked  like  Pima 
County  man  would  succeed  to  the  governorship. 

Then  Jack  Williams  entered  the  race.  While  he  was  a  former  Phoenix  mayor, 
this  was  an  asset,  not  a  liability,  for  he  was  a  Maricopa  County  man  and  the 
outside  counties  should  be  underestimate  and  massive  ability  of  Maricopa  to 
vote  for  its  own. 

Someone  from  Maricopa  County  is  going  to  have  to  do  the  job  if  the  present 
Maricopa  governor  is  defeated.  This  is  a  fact  of  life,  not  defeatism,  and  has 
little  or  nothing  to  do  with  the  ability  of  any  candidate.  It  is  an  unfortunate 
fact,  because  good  men- -probably  the  best  is  former  Governor  Goddard — inhabit 
what  many  Maricopans  consider  the  Wilderness.  But  it  is  a  fact. 

United  Effort  Needed 

May  8,  1969. — The  community  center  commission  appointed  by  Mayor  James 
Corbett  Jr.  last  November  has  been  applying  itself  diligently  toward  the  pre- 
liminary tasks  of  getting  a  manager  and  putting  an  organization  under  way.  In 
doing  so,  it  has  learned  a  number  of  beneficial  things,  one  of  which  is  that  the 
activities  of  the  center,  to  be  constructed  on  cleared  land  in  the  southwest  urban 
renewal  area,  will  affect  the  whole  city  and  need  the  understanding  and  support 
of  the  entire  populace. 

The  mayor  and  the  council  have  given  the  commission  nonpartisan  backing,  to 
their  great  credit.  Mayor  Corbett  especially  has  been  of  immense  help.  Oliver 
Drachman,  commission  chairman,  has  set  a  course  for  all  of  Tucson. 

While  the  community  center  will  benefit  physically  the  part  of  the  city  it  will 
be  built  in,  its  benefits  from  the  standpoint  of  providing  a  staging  area  for  exhibits, 
sports  events,  dramatic  events,  conventions  and  general  entertainment  will  be 
citywide. 

The  experience  of  other  cities  has  shown  that  with  mature  utilization  of  such 
a  center,  conventions,  as  important  as  they  are,  account  for  only  about  an  eighth 
to  a  quarter  of  the  total  business.  The  rest  is  generated  through  traveling  shows 
and  sports  events,  and  local  interests. 

The  community  center  has  a  wider  purpose  than  to  attract  outside  dollars,  as 
important  as  that  part  of  its  role  is.  It  must  serve  all  of  Tucson,  and  it  will. 

A.N.P.A.  Position  on  S.  1520 

February  13,  1969. 
Re  The  ANPA  Federal  Laws  Committee — Your  Letter  of  February  5,  1969. 
Mr.  Stanford  Smith, 

American  Newspaper  Publishers  Association, 
New  York,  N.Y. 

Dear  Mr.  Smith  :  I  received  your  letter  of  February  5,  1969  referring  to  a 
resolution  unanimously  adopted  by  the  Board  of  Directors  expressing  apprecia- 
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tion  for  the  work  done  by  the  Federal  Laws  Committee  in  analyzing  the  problems 
created  by  the  Tucson  case. 

If  any  work  had  been  done  by  the  Federal  Laws  Committee  on  this  case  since 
I  became  a  member  of  the  Committee,  the  only  participation  I  have  had  so  far  in 
the  Committee  is  to  receive  communications  from  you. 
Have  I  missed  something? 
Sincerely, 

J.  Habt  Clinton, 
Editor  and  Publisher. 


The  Post, 
San  Mateo,  Calif.,  March  27, 1969. 
Mr.  Stanford  Smith, 
General  Manager, 

American  Newspaper  Publishers  Association, 
New  York,  N.Y. 

Dear  Mr.  Smith  :  I  acknowledge  yours  of  March  19,  1969  to  the  ANPA  Fed- 
eral Laws  Committee  together  with  the  enclosures  including  ANPA  General 
Bulletin  No.  14. 

I  agree  with  Chairman  Colburn  that  members  of  the  Federal  Laws  Committee 
should  be  kept  thoroughly  informed  concerning  the  Tucson  decision  and  its 
implications.  However,  certain  of  the  members  of  the  ANPA,  including  this  news- 
paper, agree  with  the  Supreme  Court  decision  and  particularly  feel  that  the 
price  fixing  arrangement  entered  into  by  the  Tucson  newspapers  was  invalid 
under  the  Federal  antitrust  laws  as  held  by  the  various  courts  around  through- 
out litigation. 

My  own  feeling  is  that  the  bulletins  of  ANPA  should  be  as  objective  in  their 
reports  as  our  own  readers  expect  us  to  be  in  reading  our  various  publications 
which  are  delivered  to  our  own  subscribers.  It  is  one  thing  for  an  attorney  to 
be  an  advocate  in  court  or  for  a  lobbyist  to  be  an  advocate  before  the  Congress, 
but  I  see  no  reason  why  the  members  of  ANPA  should  be  subjected  to  advocacy 
in  behalf  of  the  interests  of  one  particular  group  of  members. 

ANPA  General  Bulletin  No.  14  dated  March  19,  1969,  is,  as  I  have  read  it, 
so  written  as  to  be  advocacy  rather  than  as  an  objective  report,  and  to  that 
extent  I  feel  that  the  Board  of  Directors  and  its  General  Counsel  are  not  adher- 
ing to  the  correct  standards  of  journalism. 

This  viewpoint  of  course  is  not  new.  I  have  expressed  it  before  and  you  are 
fully  aware  that  it  is  shared  not  only  by  myself  but  other  members  who  are 
interested  in  this  general  subject. 

I  should  add  that  although  I  am  currently  president  of  our  State  Association 
and  have  been  its  legal  counsel  for  the  past  twenty  years,  and  that  although 
I  am  in  favor  of  the  Tucson  decision  and  opposed  to  the  legislation  to  remove 
its  adverse  effects,  nevertheless,  the  staff  of  our  State  Association  and  I  have 
studiously  avoided  having  our  Association  take  any  position  one  way  or  the 
other  although  a  substantial  number  of  our  members  have  urged  us  to  take  a 
position  contrary  to  that  currently  advocated  by  ANPA.  It  seems  to  me  that 
our  Association  ( California  Newspaper  Publishers  Association )  is  adhering  much 
more  closely  to  the  standards  of  objective  reporting  than  that  currently  pursued 
by  ANPA ;  and  also  we  are  doing  a  much  better  job  in  serving  all  members  in 
not  taking  a  stand  which  may  be  favored  by  one  group  of  members  and  opposed 
by  a  different  group  of  members. 

I  am  still  an  earnest  and  serious  supporter  of  ANPA  and  I  think,  in  general, 
the  Association  is  doing  a  great  job  but  I  must  continue  to  deplore  the  course 
of  action  it  is  taking  in  connection  with  the  efforts  of  some  of  our  members  to 
secure  special  legislation  to  permit  them  to  engage  in  price  fixing  at  the  expense 
of  other  members  of  the  Association. 

I  will  be  seeing  you  at  the  Convention  in  April. 

With  kindest  personal  regards. 
Sincerely  yours, 

J.  Hart 

J.  Hart  Clinton, 

Editor  and  Publisher. 
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AMERICAN     NEWSPAPER    PUBLISHERS    ASSOCIATION 

STANFORD  SMITH,  Genera/  Manager  750  Third  Ave.,  New  York,  N.  Y.   10017 

ANPA  General  Bulletin  No.  u        March  19,  1969 

General  Management 

Summary  and  Legal  Analysis  of  Tucson 
Decision  of  U.S.  Supreme  Court 

Many  ANPA  members  have  expressed  interest  in 
further  clarification  of  the  implications  tor  newspapers 
generally  in  the  U.S.  Supreme  Court  decision  in  the  anti- 
trust suit  against  the  newspapers  in  Tucson,  Ariz. 

This  bulletin  supplies  a  concise  summary  of  the  opin- 
ions, including  the  majority  opinion  by  Justice  Douglas,  the 
concurring  opinion  of  Justice  Harlan  and  the  dissenting 
opinion  of  Justice  Stewart. 

Following  the  summary,  this  bulletin  also  includes  a 
legal  analysis  prepared  by  ANPA  General  Counsel  Arthur 
B.  Hanson  assisted  by  Prof.  S.  Chesterfield  Oppenheim, 
long-time  antitrust  consultant  to  the  ANPA,  who  was  co- 
chairman  of  the  Attorney  General's  Committee  on  the  Re- 
vision of  the  Antitrust  Laws,  1953-55. 

Although  it  is  uncertain  how  fast  the  Department  of 
Justice  may  move  against  other  newspapers,  the  analysis 
points  out  that  "it  is  beyond  doubt  that  both  past  news- 
paper total  mergers  and  joint  arrangements,  if  and  when 
attacked,  face  the  current  stringent  burden  of  proof  require- 
ments for  coming  within  the  failing  company  defense." 

Extra  copies  of  this  bulletin  are  available  from  ANPA. 

SUMMARY  OF  RULINGS  IN  OPINIONS  OF 

UNITED  STATES  SUPREME  COURT  IN 

CITIZEN  PUBLISHING  CO.  v.  UNITED  STATES  i 

Decided  March  10,  1969  2 
Majority  Opinion  of  Justice  Douglas 

In  a  seven  to  one  decision,  the  Supreme  Court  held  the  1940 
joint  operating  agreement  between  the  Tucson  "Arizona  Daily- 
Star",  (Star)  a  morning  and  Sunday  daily,  and  the  "Tucson  Daily 
Citizen",  (Citizen),  a  six  day  evening  paper,  illegal  per  se  under 
Section  I  of  the  Sherman  Act. 

The  Court  affirmed  the  District  Court's  summary  ruling  that  the 
joint  establishment  of  subscription  and  advertising  rates  for  both 
papers  was  illegal  per  se  price  fixing.  Held  likewise  illegal  was  the 
pooling  of  profits  pursuant  to  an  agreed  inflexible  ratio  since  it  "at 
least  reduced  incentives  to  compete  for  circulation  and  advertising 

1  The  Findings  of  Fact,  Conclusions  of  Law  and  Decree  of  the  District 
Court  are  printed  in  ANPA  General  Bulletin  No.  8,  February  15,  1968.  The 
Legal  and  Factual  Implications  of  the  District  Court  decision  are  analyzed 
by  ANPA  General  Counsel,  Arthur  B.  Hanson  and  Prof.  S.  Chesterfield  Oppen- 
heim in  ANPA  General  Bulletin  No.  19,  April  10,  1968.  Every  member  of  the 
ANPA  received  a  copy  of  the  ANPA  Brief  as  Amicus  Curiae  filed  in  the 
Supreme  Court  by  General  Counsel  Hanson.  The  text  of  the  U.  S.  Supreme 
Court  Decision  is  in  ANPA  General  Bulletin  No.  12,  March   13,   1969. 

2  Mr.  Justice  Fortas  took  no  part  in  consideration  or  decision  of  this  case. 
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revenues".  Further,  the  agreement  not  to  engage  in  any  other  pub- 
lishing business  in  Pima  County,  Arizona,  in  conflict  with  the  agree- 
ment was  declared  a  market  control  division  of  fields  also  banned 
by  the  Sherman  Act. 

Noting  that  the  only  real  defense  to  the  operating  agreement 
was  the  judicially  created  failing  company  doctrine,  the  Court  held 
that  appellants  had  failed  to  sustain  the  burden  of  proving  that  the 
conditions  of  the  defense  were  met. 

Three  requirements  of  the  defense  were  specified  as  follows: 
First,  it  must  be  shown  "that  the  resources  of  one  company 
were  so  depleted  and  the  prospect  of  rehabilitation  so  remote  that 
'it  faced  the  grave  probability  of  a  business  failure',"  citing  Interna- 
tional Shoe  Co.  v.  Federal  Trade  Commission,  280  U.S.  291  (1930). 
The  evidence  adduced  by  the  Government  before  the  District  Court 
was  held  sufficient  to  sustain  a  finding  that  in  1940  the  Citizen  was 
not  a  failing  newspaper  under  the  above  test. 

Second,  the  Court  stated  a  second  requirement  of  proof,  namely, 
that 

"The  failing  company  doctrine  plainly  cannot  be  ap- 
plied in  a  merger  or  any  other  case  unless  it  is  established 
that  the  company  that  acquires  it  or  brings  it  under  do- 
minion is  the  only  available  purchaser". 

This  requirement  was  also  not  met,  said  the  Court  because  even 
if  in  1940  the  owners  of  the  Citizen  "could  not  long  keep  the  enter- 
prise afloat,  no  effort  was  made  to  sell  the  Citizen";  it  was  not  put 
in  the  hands  of  a  broker;  and  "the  record  is  silent  on  what  the  mar- 
ket, if  any,  for  the  Citizen  might  have  been",  citing  for  comparison 
United  States  v.  Diebold,  369  U.S.  654  (1962). 

A  third  consideration,  not  mentioned  in  any  prior  Supreme 
Court  opinion  on  this  defense,  was  the  failure  of  the  Citizen  to 
attempt  reorganization  under  the  Bankruptcy  Act,  a  step  which 
"broad  experience  of  the  business  community"  shows  that  compa- 
nies so  reorganized  "often  emerged  as  strong  competitive  compa- 
nies". This  omission  led  the  Court  to  conclude  that 

"the  prospects  of  reorganization  of  the  Citizen  in  1940  would 
have  to  be  so  dim  or  nonexistent  to  make  the  failing  company  doc- 
rine  applicable  to  this  case."  v 

On  this  doctrine  the  Court  finally  declared: 

"We  confine  the  failing  company  doctrine  to  its  present  narrow 
scope". 

In  concluding  its  opinion  the  Court  noted  that  the  restraints 
imposed  by  the  agreement  had  no  support  in  the  First  Amendment, 
since  they  were  restraints  on  commercial  competition  and  the  lower 
Court's  decree  does  not  regulate  either  news  gathering  or  news 
dissemination. 

Concurring  Opinion  of  Justice  Harlan 

Justice  Harlan  declared  that  the  Government  and  the  majority 
of  the  Court  misconceived  the  crucial  issue  as  being  whether  the 
1940  agreement  could  be  justified  under  the  failing  company  doc- 
trine. 

In  his  view,  the  decisive  issue  turned  on  the  propriety  of  the 
parties'  decision  in  1953  to  extend  the  joint  venture  for  another 
twenty-five  years  beyond  the  original  termination  date  in  1965  "if 
both  parties  then  agreed  to  go  their  separate  ways". 

Justice  Harlan  believed  that  if  the  1940  agreement  had  provided 
that  the  joint  venture  was  to  continue  indefinitely  "we  would  then 
have  been  required  to  decide  this  case  on  the  basis  of  the  situation 
prevailing  at  the  time  of  the  original  transaction".  Reasoning  that 
if  the  agreement  "had  been  only  slightly  different",  Justice  Harlan 
said  "it  is  arguable  that  we  would  have  had  no  choice  but  to  treat 
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the  transaction  in  the  same  way  we  would  treat  a  total  corporate 
merger". 

By  retaining  the  flexibility  of  termination  or  extension  this 
reflected  the  parties'  belief  that  future  events  may  deprive  the  joint 
venture  of  utility.  In  Justice  Harlan's  view,  this  made  decisive 
ground  for  viewing  the  transaction  the  same  way  under  the  anti- 
trust laws. 

On  that  basis,  Justice  Harlan  concluded  that  the  record  evi- 
dence of  the  pattern  of  increasing  profitability  of  each  paper  and 
increasing  total  profits  of  the  joint  venture  from  1940  to  1953  did 
not  justify  applying  the  failing  company  doctrine  to  permit  the 
extension. 

The  trial  court,  Justice  Harlan  continued,  made  sufficient  fact- 
ual findings  as  to  the  legality  of  the  1953  extension  of  the  agreement. 
Justice  Harlan  therefore  would  have  held  that 

"The  joint  venture's  profitability  required  the  companies  to 
make  a  conscientious  effort  to  operate  independently  before  they 
could  properly  contend  that  their  operating  agreement  was  a  busi- 
ness necessity". 

As  a  consequence,  Justice  Harlan  found  it  "unnecessary  to 
define  the  circumstances  in  which  a  declining  newspaper  may  prop- 
erly act  to  assure  its  future  independence  as  a  news  medium  by 
entering  into  a  joint  operating  agreement  similar  to  the  one  chal- 
lenged here". 

Justice  Stewart's  Dissenting  Opinion 

The  Justice  first  noted  that  prior  decisions  of  the  Court  "made 
it  clear  that  a  failing  company  cannot  combine  with  a  competition 
if  its  independence  could  be  preserved  by  a  sale  to  an  outsider". 
But  his  concern  focused  on  the  point  that 

"Today's  decision  for  the  first  time  lays  down  the  blanket  rule 
that  the  failing  company  defense  is  forfeited  by  a  company  which 
cannot  show  it  made  substantial  affirmative  efforts  to  sell  to  a  non- 
competitor". 

Justice  Stewart  viewed  this  new  rule  as  in  effect  a  conclusive 
retroactive  presumption  as  to  past  events  against  the  appellants 
who  were  not  on  notice  that  they  must  have  made  tangible  efforts, 
however  futile,  to  sell  to  an  outside  third  party  buyer.  Moreover, 
he  said,  unsuccessful  efforts  to  sell  is  not  the  only  conclusive  proof 
of  unmarketability.  Other  evidence  "might  make  equally  clear  that 
any  such  efforts  would  surely  have  been  fruitless". 

Justice  Stewart,  therefore,  would  have  remanded  the  case  to 
the  District  Court  because  the  question  whether  the  Citizen  was 
a  failing  company  had  not  yet  been  properly  determined.  He  speci- 
fied the  following  factors  as  clearly  showing  that  the  appellants 
"have  not  had  their  day  in  court"  on  the  dispositive  failing  company 
issue. 

(1)  There  was  substantial  record  evidence  that  because  of  the 
"dire  financial  condition  of  the  Citizen  and  of  the  newspaper  in- 
dustry generally",  the  Citizen  "could  not  possibly  have  been  sold 
to  an  outsider".  The  Court,  said  Justice  Stewart,  did  not  find  that 
the  Citizen  was  in  fact  salable.  It  only  rejected  the  defense  because 
appellants  failed  to  prove  it  in  the  particular  way  now  required  for 
the  first  time. 

(2)  "The  District  Court  did  not  resolve  the  central  factual 
issue  against  the  appellants".  The  judge  made  no  finding  the  Citizen 
was  salable;  he  erred  in  excluding  appellants'  evidence  on  Section 
I,  Sherman  Act  issues  on  the  ground  that  the  failing  company 
defense  was  wholly  unavailable  to  the  parties  to  the  joint  operating 
agreement. 

(3)  The  District  Court's  main  finding  on  the  Citizen's  condition 
in  1940  did  not  support  the  conclusion  it  was  not  a  failing  company. 
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Every  other  material  finding  was  to  the  effect  the  Citizen  was  dying. 
The  District  Court  also  made  it  clear  that  if  the  failing  company 
defense  had  been  available,  as  in  a  total  merger,  for  example,  that 
defense  would  have  prevailed. 

Comments  on  U.S. 

Supreme  Court  Decision  in 

CITIZEN  PUBLISHING  CO.  v.  UNITED  STATES 

(1)  The  Court  has  resolved  past  doubts  by  prescribing  a  strin- 
gent burden  of  proof  applicable  to  the  party  seeking  to  establish 
the  defense  of  a  "failing  company."  For  the  first  time  it  is  made 
plain  that  three  requirements  of  proof  must  be  met: 

(a)  Adherence  to  the  hopeless  insolvency  or  bankruptcy  test 
first  announced  in  the  Interational  Shoe  case,  supra,  now  made  ap- 
plicable under  the  Sherman  Act  as  well  as  Section  7  of  the  Clayton 
Act,  viz:  depleted  resources;  remote  prospect  of  rehabilitation;  and 
consequent  "grave  probability  of  a  business  failure." 

(b)  Proof  that  the  company  that  acquires  the  other  or  brings 
it  under  dominion  is  the  only  available  purchaser.  Justice  Stewart 
explicated  this  as  requiring  "substantial  affirmative  efforts  to  sell 
to  a  noncompetitor." 

(c)  An  entirely  new  requirement  of  showing  that  reorganiza- 
tion under  the  Bankruptcy  Act  is  "a  dim  or  nonexistent  prospect." 

Thus,  notice  is  served  that  the  failing  company  doctrine  is  one 
of  extremely  narrow  scope.  This  burden  of  proof  may  virtually 
nullify  the  utility  of  the  defense  which  has  succeeded  in  only  one 
Supreme  Court  merger  case,  United  States  v.  Maryland  &  Virginia 
Milk  Producers  Ass'n,  167  F.  Supp.  799,  Affd  362  U.S.  458  (1960). 

(2)  Beyond  the  possible  effects  of  this  stringent  burden  of 
proof  upon  the  joint  operating  agreements  in  force  in  twenty-one 
other  cities  between  forty-two  other  papers  is  the  clear  ruling  that 
the  requirements  of  proof  apply  to  total  mergers  as  well  as  "in 
any  other  case."  Thus,  the  Court,  at  the  least,  leaves  open  to  the 
Department  of  Justice  and  the  Federal  Trade  Commission  scrutiny 
of  past  and  future  complete  mergers.  This  also  subjects  the  other 
newspaper  joint  operating  agreements  to  like  scrutiny.  We  refrain 
from  mere  speculations  but  it  is  obvious  that  any  total  newspaper 
merger  and  any  joint  arrangement  between  two  newspapers  must 
face  up  to  proof  of  the  three  requirements  stated  above. 

The  Tucson  case  shows  that  the  Department  of  Justice  was  not 
precluded  from  challenging  in  1965  a  joint  arrangement  consum- 
mated twenty-five  years  earlier  in  1940.  This  "backward  sweep" 
was  legitimatized  in  United  States  v.  E.  I.  du  Pont  de  Nemours  & 
Co.,  353  U.S.  586  (1957)  under  old  Section  7  of  the  Clayton  Act. 
Query:  Will  the  Department  of  Justice  or  Federal  Trade  Commission 
attempt  to  attack  the  150  or  more  past  newspaper  mergers  if  it 
thinks  that,  as  of  the  time  of  inception  of  the  merger,  the  acquired 
newspaper  did  not  meet  the  present  severe  legal  tests  of  a  failing 
company  and  that  as  of  the  time  of  suit  the  substantial  lessening 
of  competition  can  be  proved  by  the  Government? 

We  do  know  that  the  former  head  of  the  Antitrust  Division, 
Donald  F.  Turner,  testified  that  if  the  Supreme  Court  decided 
against  the  Tucson  Citizen,  he  would  be  obligated  to  inquire  into 
other  existing  newspaper  joint  operating  agreements.  We  have  no 
way  of  knowing  at  this  time  what  position  the  present  head  of  the 
Antitrust  Division  will  take  on  this  matter.  If  an  investigation  is 
commenced  of  any  other  newspaper  joint  arrangement,  there  may 
be  differences  or  similarities  in  the  operating  agreement  compared 
with  the  Tucson  agreement,  as  well  as  similarities  or  differences  in 
the  kind  of  evidence  which  can  be  adduced  on  the  failing  company 
defense  when  judged  by  the  stiff  requirements  of  proof  now 
announced  in  the  Tucson  case.  At  any  rate  the  "backward  sweep" 
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theory  has  given  the  Antitrust  Division  no  concern  so  far  as  past 
newspaper  joint  arrangements  are  concerned.  It  remains  to  be  seen 
whether  the  Department  of  Justice  will  seek  to  apply  the  same 
approach  enunciated  in  the  du  Pont  1957  case  to  past  complete 
newspaper  mergers.  Whatever  the  case  may  be,  it  is  beyond  doubt 
that  both  past  newspaper  total  mergers  and  joint  arrangements,  if 
and  when  attacked,  face  the  current  stringent  burden  of  proof  re- 
quirements for  coming  within  the  failing  company  defense. 

(3)  The  majority  opinion  appears  to  rule  that  if  the  burden  of 
proof  requirements  now  prescribed  by  the  Court  are  met,  the 
failing  company  defense  is  absolute  for  a  total  merger  "or  in  any 
other  case"  i.e.,  a  joint  arrangement  or  venture.  Note  that  in  United 
States  v.  Penn-Olin  Co.,  378  U.S.  287  (1948),  the  Supreme  Court 
held  that  a  joint  venture  is  covered  by  amended  Section  7  of  the 
Clayton  Act. 

This  point  is  not  articulated  in  Justice  Douglas'  opinion  and 
therefore  leaves  apparent  ambiguities.  If  the  defense  is  absolute, 
the  implication  appears  to  be  that  the  joint  arrangement  can  law- 
fully continue  without  any  limitation  as  to  time  or  the  profitability 
of  the  arrangement.  While  Justice  Harlan's  concurring  opinion  rests 
on  different  reasoning  than  that  of  the  majority,  it  is  possible  that 
his  qualifications  on  the  failing  company  doctrine  may  be  applied 
in  a  future  case. 

(4)  It  is  clear  beyond  a  perad venture  of  doubt  that  if  the  fail- 
ing company  defense  is  not  established,  a  complete  newspaper 
merger  is  subject  to  successful  antitrust  attack.  Likewise,  it  is 
crystal  clear  that  unless  the  defense  is  proved,  the  per  se  illegality 
rules  under  the  Sherman  Act  apply  automatically  to  a  joint  news- 
paper operating  agreement  providing  for  joint  establishment  of 
circulation  and  advertising  rates,  pooling  of  profits  according  to  an 
agreed  ratio  and  allocation  of  the  market  between  the  parties  or 
any  one  of  them. 

(5)  The  majority  opinion  makes  no  distinction  in  the  applica- 
tion of  the  requirements  of  proof  with  respect  to  particular  types 
of  businesses  or  industries.  The  result  is  that  the  failing  company 
requirements  apply  uniformly  to  all  enterprises. 

(6)  This  comes  to  the  unwarranted  manner  in  which  the  ma- 
jority of  the  Court  failed  to  take  judicial  cognizance  of  the  rele- 
vance of  the  unique  structural  and  behavioral  characteristics  of  the 
daily  newspaper  publishing  business,  to  the  realities  of  a  failing 
newspaper  situation  as  distinguished  from  industrial  enterprises 
as  presented  in  the  ANPA  Amicus  Brief,  with  tables  of  irrefutable 
empirical  data  in  support  thereof. 

The  ANPA  Brief,  as  well  as  the  brief  of  the  appellants  and 
certain  publishers'  Amicus  brief,  presented  the  argument  that  as  of 
1940  the  Citizen  met  the  International  Shoe  test  of  a  failing  com- 
pany. The  Amicus  Brief  at  pp.  58-69  fully  explicated  this  argument 
based  on  record  evidence  in  the  Tucson  case  and  on  the  difference 
between  the  "point  of  no  return"  from  failure  in  the  case  of  a  daily 
newspaper  and  the  failure  of  a  shoe  factory,  for  example.  The  Brief 
also  argued  that  as  of  1940  there  was  no  prospective  purchaser  for 
the  Citizen,  and  moreover  that  unless  a  failing  paper  can  resort  to 
a  joint  operating  agreement,  it  either  must  enter  into  a  complete 
merger  or  discontinue  publication.  In  that  event  there  would  either 
be  a  sole  daily  newspaper  in  the  community  or  two  papers  under 
common  ownership  through  a  complete  merger.  The  alternative  of 
a  joint  operating  agreement,  the  Brief  argued,  better  serves  the 
public  interest  and  preserves  separate  and  independent  news  and 
editorial  competition  compatible  with  the  political  and  social  values 
contemplated  by  the  First  Amendment. 

It  is  unfortunate  that  the  majority  of  the  Court  failed  to  recog- 
nize the  above  considerations  and  their  relevance  to  applying  to  the 


393 


failing  company  defense  criteria  of  proof  less  stringent  than  in  the 
case  of  industrial  enterprises. 

Justice  Stewart's  dissent  took  note  of  some  of  the  above  dis- 
tinctions and  would  have  remanded  the  case  to  the  District  Court  to 
canvass  fully  the  failing  company  defense  as  applied  to  the  Citizen. 
It  is  significant  that  he  referred  to  the  record  evidence  in  the 
Tucson  case  of  the  dire  financial  condition  "of  the  newspaper  indus- 
try [business]  generally."  Since  the  majority  had  decided  against 
the  Citizen,  it  is  understandable  that  Justice  Stewart  did  not  go 
beyond  dissenting  on  the  focal  issue  of  the  failing  company  doctrine. 

It  should  also  be  noted  that  Justice  Harlan  left  open  the  defin- 
ing of  the  circumstances  under  which  a  declining  newspaper  may 
lawfully  enter  into  a  joint  operating  agreement  similar  to  the  one 
challenged  in  the  Tucson  case. 

Law  review  articles  and  comments  in  recent  years  have  de- 
plored the  recent  trend  in  Supreme  Court  antitrust  opinions  to 
rationalize  a  decision  the  majority  desire  to  reach,  even  if  it  brushes 
aside  prior  precedents  of  the  Court  as  well  as  dicta  which  encour- 
aged attorneys  to  rely  upon  such  past  decisions  and  dicta  guidelines 
set  forth  in  past  opinions  of  the  Court. 

The  Tucson  case  is  a  prime  example  of  this  unwarranted  recent 
technique  of  process  of  decision  making  in  the  Supreme  Court.  In 
the  antitrust  field,  the  Government  has  not  lost  a  case  in  the  Su- 
preme Court  in  recent  years.  One  Justice  has  referred  to  this  as  the 
only  consistency  in  the  Court's  decisions  in  the  antitrust  field. 

This  brushing  under  the  rug  of  prior  utterances  of  the  Court 
when  it  suits  the  rationalization  desired  by  the  majority  is  illus- 
trated by  the  silence  of  the  majority  in  the  Tucson  case  on  the 
Court's  recognition  of  the  peculiar  characteristics  of  the  daily  news- 
paper publishing  business  in  Times-Picayune  Publishing  Co.  v. 
United  States,  345  U.S.  594  (1953)  (see  pp.  7,  8,  9,  14,  25  and  31  of  the 
ANPA  Amicus  Brief  for  references  on  those  aspects).  In  Times- 
Picayune,  supra,  the  Court  quoted  from  Judge  Hand's  opinion  in 
Associated  Press  in  which  he  stressed  the  public  interest  in  the  pro- 
motion of  diversity  in  press  functions — "a  multitude  of  tongues" — 
"closely  akin  to,  if  indeed  it  is  not  the  same  as,  the  interest  protectee! 
by  the  First  Amendment."  Yet  in  his  Tucson  opinion  Justice  Doug- 
las distorts  that  aspect  by  making  it  appear  that  the  Court's  re- 
jection of  the  First  Amendment  defense  in  Associated  Press  v. 
United  States,  326  U.S.  1  (1945)  has  relevance  to  the  Tucson  case.  In 
Associated  Press  the  Court  held  there  was  a  per  se  illegal  group 
boycott  by  AP  members  against  a  competitor  applicant  for  AP 
membership.  How  much  further  afield  can  a  case  be  from  the  facts 
of  the  Tucson  case? 

Note  should  also  be  taken  that  Justice  Douglas  had  no  qualms 
about  ignoring  his  approval  of  the  Rule  of  Reason  criteria  in  Chi- 
cago Board  of  Trade  v.  United  States,  256  U.S.  231  (1918),  which  he 
quoted  in  his  majority  opinion  in  White  Motor  Co.  v.  United  States, 
372  U.S.  253  (1963).  He  there  said  that  the 

"  'Rule  of  Reason'  normally  requires  ascertainment  of 

the  facts  peculiar  to  the  particular  business  ***." 

He  ignored  the  facts  peculiar  to  the  daily  newspaper  publishing 
business.  Yet  those  are  the  very  facts  which  were  relevant  to  a  real- 
istic application  of  the  failing  company  doctrine  to  a  daily  news- 
paper as  differentiated  from  a  typical  industrial  enterprise. 

Nowhere  does  the  majority  opinion  show  any  awareness  that 
its  rigid  requirements  of  proof  of  the  defense  of  a  failing  newspaper 
casts  a  dark  antitrust  cloud  over  the  other  42  joint  operation  dailies 
in  21  other  cities  as  well  as  the  past  total  mergers  in  150  other 
cities,  not  to  mention  future  situations  where  a  failing  paper  may 
need  to  resort  to  a  joint  arrangement  or  sale  to  the  surviving  paper 
or  to  an  outsider. 
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April  30,  1969. 
Re  Federal  Laws  Committee  Report. 
Mr.  Stanford  Smith, 
General  Manager, 

American  Newspaper  Publishers  Association, 
New  York,  N.Y. 

Dear  Stan  :  You  will  recall  that  I  telephoned  you  on  April  18,  1969  advising 
that  I  could  not  endorse  the  Federal  Laws  Committee  Report  and  that  you  told 
me  that  it  was  too  late  to  take  my  name  off  the  Convention  report  but  that  you 
would  see  that  it  was  deleted  from  the  permanent  report. 

Thereafter  for  the  record  I  sent  you  a  telegram  reading  as  follows : 

"Confirming  my  telephone  conversation  of  this  morning  please  record  my 
disagreement  with  proposed  report  of  the  Federal  Laws  Committee  Report, 
and  delete  my  name  as  a  signatory  thereof." 

I  don't  know  whether  it  is  too  late  to  append  to  the  report  the  brief  state- 
ment of  my  dissenting  views  but  if  not  they  are  these : 

Although  I  have  great  respect  for  Chairman  John  Colburn  and  other  members 
of  the  Committee,  I  must  reluctantly  refrain  from  approving  the  foregoing  report 
in  order  to  avoid  any  inference  that  by  approving  the  same  I  have  endorsed  the 
Failing  Newspaper  Act  and  the  amendatory  legislation  on  the  same  subject  which 
was  introduced  in  this  session  of  Congress. 

My  reasons  for  opposing  the  bill  are  set  forth  in  my  testimony  before  the 
Senate  Subcommittee  and  my  reasons  for  disapproving  the  action  of  the  Asso- 
ciation in  endorsing  the  bill  have  been  communicated  to  the  Directors  by  a  letter 
in  which  I  urged  that  the  Association  should  not  take  a  position  one  way  or  the 
other  on  this  controversial  legislation  which  is  favored  by  some  members  and 
opposed  by  others  such  as  myself. 

I  would  also  like  to  point  out  that  the  statement  in  the  report  that:  "The 
proposed  legislation  grew  out  of  3,462  pages  of  testimony  presented  to  the  Anti- 
trust Subcommittee  of  the  Senate  Judiciary  Committee  of  the  90th  Congress." 
is  completely  erroneous.  The  pages  of  testimony  grew  out  of  the  original  legis- 
lation which  was  introduced  and  consisted  of  testimony  pro  and  con  including  my 
own  testimony  which  was  against  the  bill. 

In  addition,  I  would  like  to  suggest  that  the  statement  in  the  report  that  a 
restriction  on  ownership  of  broadcasing  stations  by  newspapers  "is  not  in  the 
public  interest"  is  not  categorically  correct.  There  may  be  many  situations  where 
such  ownership  might  not  be  in  the  public  interest  depending  upon  the  amount 
of  concentration  of  ownership  of  news  media  involved  in  such  ownership. 

Respectfully  submitted. 

J.  Hart  Clinton,  Editor  and  Publisher. 


American  Newspaper  Publishers  Association, 

New  York,  N.Y.,  May  2, 1969. 
Mr.  J.  Hart  Clinton, 
The  Times, 
San  Mateo,  Calif. 

Dear  Hart:  Thanks  for  your  letter  of  April  30  which,  of  course,  goes  into 
our  permanent  files  along  with  the  Federal  Laws  Committee  Report  itself. 

As  I  promised  when  we  talked  on  the  telephone  just  before  the  convention, 
we  have  recorded  your  dissent  (along  with  that  of  Carter  Glass  III)  at  the  top  of 
page  115  of  the  attached  ANPA  General  Bulletin  No.  20  dated  April  30. 

When  we  talked  on  the  phone,  I  also  suggested  that  you  not  ask  to  be  relieved 
from  membership  on  our  Federal  Laws  Committee.  Our  Board  will  be  reviewing 
committee  appointments  at  its  meeting  the  first  week  in  June,  and  I  would  like  to 
know  whether  you  are  willing  to  continue  as  a  member  of  the  committee. 
Undoubtedly  there  are  many  other  newspaper  problems  to  be  considered,  in  addi- 
tion to  the  one  on  which  you  have  dissented. 
With  best  wishes. 
Sincerely  yours, 

Stanford  Smith. 
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American  Newspaper  Publishers  Association, 

New  York,  N.Y.,  April  9, 1969. 
To  the  ANPA  Federal  Laws  Committee 
Attention :  Mr.  J.  Hart  Clinton 

Enclosed  is  draft  of  the  report  of  the  Federal  Laws  Committee  to  be  made  to 
the  ANPA  Convention  in  the  Reports  booklet. 

We  would  like  to  have  your  comments1  and  suggestions  by  mail  on  the  enclosed 
mimeograph  copy  so  that  all  comments  from  members  of  the  committee  can  be 
reconciled  before  the  report  is  put  in  type. 

Your  prompt  attention  and  reply  will  be  much  appreciated. 
Yours  very  truly, 

Stanford  Smith. 

Report  of  the  Federal.  Laws  Committee 

It  has  been  a  busy  year  in  the  field  of  Federal  laws  and  regulations  affecting 
newspapers — a  year  in  which  three  major  antitrust  suits  against  newspapers 
ended.  One  dramatically  pointed  up  the  need  for  Congress  to  enact  remedial 
legislation.  It  also  was  a  year  of  government  challenges  to  the  right  of  news- 
papers to  own  broadcasting  stations ;  a  year  of  many  ANPA  appearances  before 
the  Federal  Communications  Commission,  and  the  year  of  ANPA  court  challenge 
of  the  Equal  Opportunity  Commission  on  its  so-called  guidelines  that  would 
affect  help-wanted  ads. 

The  ANPA  staff  has  kept  the  Committee  fully  informed  at  all  times,  and  ANPA 
Bulletins  have  given  the  membership  full  reports  and  frequent  analyses  of  impact 
on  newspapers.  This  committee  report  outlines  the  highlights. 

ANTITRUST  PROCEEDINGS  AGAINST  NEWSPAPERS 

Three  government  suits  against  newspapers  ended  since  our  1968  ANPA 
Convention. 

The  U.S.  Supreme  Court  on  March  10  upheld  the  Federal  District  Court's 
decision  that  the  joint  operating  arrangement  between  two  Tucson  newspapers 
violated  Section  1  of  the  Sherman  Act.  ANPA  participated  as  amicus  curiae. 
Text  of  the  decision  was  published  in  ANPA  General  Bulletin  No.  12,  March  13. 
Additionally,  ANPA  published  in  General  Bulletin  No.  14,  March  19  a  summary 
and  legal  analysis  of  the  opinion  prepared  by  ANPA  General  Counsel  Arthur  B. 
Hanson,  assisted  by  S.  Chesterfield  Oppenheim,  long  time  antitrust  consultant 
to  the  ANPA. 

What  the  next  move  of  the  Department  of  Justice  may  be  is  uncertain. 
However,  the  analysis  points  out  that  "it  is  beyond  doubt  that  both  past  newspaper 
total  mergers  and  joint  arrangements,  if  and  when  attacked,  face  the  current 
stringent  burden  of  proof  requirements  for  coming  within  the  failing  company 
doctrine."  As  Justice  Stewart  said  in  his  dissenting  opinion,  the  "decision  for 
the  first  time  lays  down  the  blanket  rule  that  the  failing  company  defense  is  for- 
feited by  a  company  which  cannot  show  it  made  substantial  affirmative  efforts  to 
sell  to  a  non-competitor." 

That  is  the  crux  of  the  decision  posed  for  ANPA  members  in  agency  operations, 
and  for  those  involved  in  mergers  or  other  acquisitions  of  competitors.  The 
Tucson  decision,  like  that  affecting  the  du  Pont  company  in  1957,  showed  there 
was  no  time  restriction  on  how  far  back  the  Justice  Department  could  go  in 
delving  into  such  situations. 

Our  committee  studies  in  1968,  as  outlined  to  the  membership  last  April,  con- 
vinced the  majority  that  the  only  valid  remedy  was  through  legislation.  The 
Board  of  Directors  voted  unanimously  in  January  to  support  "appropriate 
remedial  legislation"  if  the  Supreme  Court  declined  to  grant  judicial  relief. 

Such  legislation  is  embodied  in  Bill  S.  1520,  sponsored  in  the  Senate  by  27 
Senators.  Eighty-six  House  members  are  listed  as  co-sponsors  of  identical  legis- 
lation in  that  body.  The  proposed  legislation  grew  out  of  3,462  pages  of  testi- 
mony presented  to  the  Antitrust  Subcommittee  of  the  Senate  Judiciary  Commit- 
tee of  the  90th  Congress.  It  would  affect  only  those  joint  operating  arrangements 
that  have  been  entered  into  because  of  economic  distress.  The  legislation  makes 
clear  that  no  acts  would  be  permitted  which  would  be  unlawful  if  engaged  in  by 
a  single  entity  and  it  specifically  bars  predatory  price  fixing  or  similar  practices. 

Proponents  of  the  limited  legislative  exemption  emphasize  that  their  objective 
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is  to  give  the  anti-trust  laws  the  flexibility  to  preserve  competition  in  ideas  as 
well  to  provide  economic  stability.  During  arguments  before  the  Supreme  Court, 
Justice  Harlan  asked  the  Department  of  Justice  attorney  about  the  validity  of 
the  contention  that  the  joint  arrangement  preserved  competition  in  ideas.  The 
Government  lawyer  replied :  "If  an  exception  is  to  be  made,  legislation  is  the 
proper  course.'" 

In  other  cases : 

On  September  27,  1968,  the  Justice  Department  announced  filing  of  a  consent 
judgment  requiring  the  E.  W.  Scripps  Co.  to  sell,  within  18  months,  its  majority 
interest  in  the  Cincinnati  (Ohio)  Enquirer. 

On  April  22,  1968,  the  U.S.  Supreme  Court  affirmed  a  lower  court  decision  that 
publishers  of  the  Los  Angeles  (Calif.)  Times  violated  antitrust  laws  by  acquir- 
ing the  San  Bernardino  newspapers.  The  San  Bernardino  newspapers  were  sold 
to  the  Gannett  Co.  of  Rochester,  N.Y. 

MULTIPLE   OWNERSHIP   INQUIRY 

ANPA  presented  a  legal  document  Feb.  14  to  the  Federal  Communications 
Commission  to  show  that  the  FCC  has  no  authority  to  adopt  any  rule  which  would 
declare  newspapers  as  a  class  ineligible  for  granting  or  renewal  of  broadcast 
licenses. 

Such  a  suggestion  had  been  advanced  by  the  Department  of  Justice  on  Aug.  1. 
1968,  in  FCC  Docket  No.  18110,  a  proceeding  initiated  by  the  FCC  relating  to 
its  multiple  ownership  rules  of  standard  AM,  FM  and  television  broadcast 
stations.  FCC  itself  did  not  propose  in  this  proceeding  any  restrictions  on  news- 
paper ownership. 

The  ANPA  statement,  prepared  jointly  by  ANPA  General  Counsel  Hanson  and 
Communications  Counsel  Donald  C.  Beeler,  presents  legislative  history  to  sub- 
stantiate its  main  point  that  the  "Judicial  branch  of  government  has  ruled 
and  the  Legislative  branch  of  government  has  spoken  adversely  to  the  sugges- 
tion now  made  by  the  Department  of  Justice."  The  ANPA  statement  was  printed 
in  General  Bulletin  No.  8,  February  19, 1969. 

During  the  year,  intervention  with  the  FCC  by  the  Department  of  Justice 
resulted  in  cancellation  of  an  acquisition  agreement  by  the  Beaumont  (Tex.) 
Enterprise  and  Journal  for  a  television  station ;  a  consent  judgment  by  the 
Gannett  Company  to  sell  its  television  station  in  Rockford,  111.,  after  purchasing 
newspapers  there,  and  a  petition  to  the  FCC  involving  ownership  of  broadcast 
facilities  by  the  publisher  of  the  Cheyenne  (Wyo. )  newspapers. 

Illustrating  the  broad  ramifications  for  newspapers  was  this  Justice  Depart- 
ment argument  in  the  Cheyenne  petition  : 

"We  believe  that  Frontier's  (Cheyenne  owner)  possession  of  an  exceptional 
monopoly  power  here  over  local  mass  media  communications,  particularly  with 
respect  to  the  news  and  advertising,  resulting  directly  from  its  ownership  of 
the  only  local  newspapers  and  only  local  TV  station,  and  butressed  by  ownership 
of  an  AM  station,  a  prospective  FM  station,  and  the  CATV  franchise,  provides 
sufficient  ground  for  questioning  the  renewal  of  the  broadcasting  license  whether 
or  not  the  applicant  has  been  guilty  of  Section  2  of  the  Sherman  Act." 

The  suggestion  that  newspapers  should  not  be  allowed  to  own  broadcasting 
stations  poses  a  threat  of  enormous  proportions  to  many  ANPA  members.  Such 
a  restriction  is  not  in  the  public  interest,  and  ANPA  is  making  plans  for  a  strong 
fight  to  support  its  position. 

CATV     OWNERSHIP 

ANPA  is  also  participating  in  a  Federal  Communications  Commission  inquiry 
into  ownership  of  CATV  systems  (Docket  No.  18397).  Our  interest  is  in  preserv- 
ing the  right  of  newspapers  to  own  CATV  systems  or  to  use  them  in  future  news 
dissemination  technology. 

In  its  proposed  rules  governing  operations  of  CATV  systems,  the  Commission 
indicated  that  it  would  look  into  the  question  of  ownership  of  other  local  media, 
including  newspapers. 

FREEDOM   OF    INFORMATION 

The  Freedom  of  Information  Act  was  supposed  to  open  up  many  doors  in  the 
Federal  Government,  but  such  is  still  not  the  case,  mainly  because  the  agencies 
flouting  the  law  are  going  unchallenged. 
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Before  leaving  office  in  January,  Sen.  Long  (Mo.),  author  of  the  measure,  ex- 
pressed disappointment  that  the  press  had  failed  to  take  more  advantage  of  the 
provisions. 

Sam  Archibald,  director  of  the  Freedom  of  Information  Center's  Washington 
office  and  one  of  the  original  proponents  of  the  Federal  Public  Records  law,  said 
a  year's  experience  showed : 

— The  press  had  made  little  use  of  the  law. 

— The  Congress  has  done  little  to  insist  on  effective  administration  of  the  law. 

— The  Government  agencies  have  made  every  effort  to  repeal  the  law  by  regu- 
lation ;  some  have  ignored  it  completely ;  others  have  used  it  as  an  excuse  to  hide 
facts ;  some  have  twisted  the  law  to  fit  their  own  secrecy  system,  and  only  a  few 
have  used  the  law  to  beef  up  their  own  information  efforts. 

"The  law  is  an  excellent  tool  of  democracy, :  Archibald  said,  "and  it  may  be 
too  soon  to  object  that  the  press  and  Congress  are  letting  the  tool  rust.  But  it  is 
not  too  soon  to  report  that  the  edge  of  the  tool  of  democracy  has  been  blunted  by 
the  government  agencies." 

JOB  OPPORTUNITIES  ADVERTISING 

Will  it  be  "Help  Wanted— Male",  "Help  Wanted— Female",  or  "Help  Wanted— 
Male  and  Female"  ?  Whatever  it  is.  the  decision  is  up  to  the  newspaper.  The  right 
has  been  clearly  established  that  newspapers  may  continue  placement  of  help- 
wanted  advertisements  under  separate  "Male"  and  "Female"  headings  while  the 
ANPA  lawsuit,  challenging  the  Equal  Employment  Opportunity  Commission's 
guidelines  on  the  subject,  is  pending. 

Language  to  that  effect  appeared  in  the  U.S.  Court  of  Appeals  decision  of 
January  24.  It  was  again  substantiated  when  Federal  District  Court  Judge  Oliver 
Gasch  on  Feb.  10  signed  an  order  denying  motions  of  the  EEOC  for  dismissal  of 
the  suit  and  summary  judgment. 

Since  institution  of  the  ANPA- Washington  Star  suit  challenging  the  Commis- 
sion, ANPA  General  Bulletins  have  carried  the  results  and  the  meaning  of  all 
decisions  rendered  thus  far  in  the  case. 

COOPERATIVE  ADVERTISING  RULES 

The  Federal  Trade  Commission  March  5  adopted  revised  guides  affecting  co- 
operative advertising  which  tell  suppliers  what  they  must  do  to  conform  to  the 
U.S.  Supreme  Court  decision  in  the  Fred  Meyer  case.  Although  the  guides  were 
called  "final",  the  FTC  reserved  the  right  to  change  them.  Comments  were  in- 
vited until  April  15  and  if  no  changes  are  made,  the  guides  will  become  effective 
on  May  1.  Additionally,  the  FTC  promised  to  review  the  guides  18  months  after 
implementation. 

Because  there  was  a  great  deal  of  controversy  attached  to  the  originally 
proposed  guides,  which  many  major  users  of  cooperative  advertising  said  would 
be  impossible  to  comply  with,  ANPA  prepared  and  gave  wide  distribution  to 
its  position  paper  and  background  memorandum  mailed  Dec.  5,  to  members, 
editors,  and  advertising  directors  as  well  as  to  the  FTC.  The  position  paper 
outlined  the  problems  confronting  cooperative  advertising  programs  under  the 
FTC  proposals  and  recommended  a  "rule  of  reason"  as  a  solution.  More  than 
5,000  copies  of  the  position  paper  were  distributed.  Full  text  of  all  the  guides 
adopted  on  March  5,  as  well  as  copies  of  the  position  paper  are  available  from 
ANPA. 

Robert  B.  Atwood,  Anchorage  (Alaska)  Times 
T.  V.  Bihler,  New  York  (N.Y.)  Journal  of  Commerce 
J.  Hart  Clinton,  San  Mateo  (Cailf.)  Times 

W.  H.  Cowles,  Spokane  (Wash.)  Spokesman-Review  and  Chronicle 
Francis  L.  Dale,  Cincinnati  (Ohio)  Esquirer 
Selene  R.  Foellinger,  Fort  Wayne  ( Ind. )  News-Sentinel 
Carter  Glass,  III,  Lynchburg  ( Va. )  News  and  Advance 
Carl  A.  Jones,  Johnson  City  (Tenn. )  Press-Chronicle 
John  H.  Kauffmann,  Wahington  (D.C.)  Star 
Dean  S.  Lesher,  Merced  (Calif.)  Sun-Star 

David  Lindsay,  Jr.,  Sarasota  (Fla.)  Herald-Tribune  and  Journal 
Harvey  L.  Lipton,  Hearst  Newspapers,  New  York,  N.Y. 
Frank  W.  Mayborn,  Temple  (Tex.)  Telegram 
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Robert  I.  MeCracken,  Portland  (Ore.)  Oregonian 
H.  Lang  Rogers,  Joplin  (Mo.)  Globe  and  News  Herald 
John  A.  Scott,  Lafayette  ( Ind. )  Journal  &  Courier 
Stanley  H.  Stauffer,  Topeka  ( Kan. )  Capital-Journal 

T.  Eugene  Worrell,  Bristol  (Va.)  Herald  Courier  and  Virginia-Tennessean 
Respectfully  submitted, 

John  H.  Colburn, 
Chairman,  Wichita  (Kan.)  Eagle  and  Beacon. 


Morrison,  Foerster,  Hollow  ay,  Clinton  &  Clark, 

San  Francisco,  June  9, 1969. 
Mr.  Stanford  Smith, 
General  Manager, 

American  Newspaper  Publishers  Association, 
New  York,  N.Y. 

Deab  Stan  :  In  discussions  with  counsel  for  the  Senate  Subcommittee  on  Anti- 
trust and  Monopoly,  I  was  asked  about  my  position  in  connection  with  the  Fed- 
eral Laws  Committee  Report  which  was  published  at  the  Convention.  I  advised 
counsel  that  I  had  dissented  from  the  report  although  my  name  appears  on  the 
printed  copy  of  the  report.  I  was  then  asked  if  I  would  forward  for  the  record 
of  the  Committee  a  copy  of  my  dissent  which  I  have  done. 
With  kindest  regards. 
Sincerely  yours, 

J.  Hart  Clinton. 


Telegram  to  Senator  Philip  A.  Hart  From  Stephen  R.  Barnett,  Esq.,  Dated 

June  19,  1969 

Berkeley,  Calif.,  June  19, 1969. 
Senator  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Hart:  As  a  citizen  of  the  San  Francisco  metropolian  area  and 
a  teacher  of  law,  I  am  dismayed  by  the  way  in  which  the  president  of  the  San 
Francisco  Chronicle  has  reacted  to  the  charges  made  before  your  subcommittee 
last  week  by  Albert  Kihn  and  Blanche  Streeter. 

Mr.  Kihn,  a  former  employee  of  San  Francisco  television  station  KRON-TV, 
testified  that  he  has  been  trailed  by  private  investigators  for  more  than  six 
months  since  he  petitioned  the  Federal  Communications  Commission  to  deny 
renewal  of  the  Chronicle's  license  to  operate  that  station.  Mrs.  Streeter,  a  former 
employee  of  the  Chronicle,  testified  that  the  Chronicle  has  had  her  investigated 
by  private  detectives  since  she  initiated  a  lawsuit  charging  violations  of  the 
antitrust  laws  through  the  joint  operating  agreement  between  the  Chronicle 
and  the  San  Francisco  Examiner. 

A  reply  by  the  president  of  the  Chronicle  Publishing  Company,  Charles 
Thieriot,  was  published  in  the  Chronicle  on  June  13.  In  his  reply  Mr.  Thieriot 
carefully  avoided  either  admitting  or  denying  that  the  Chronicle  is  responsible 
for  trailing  and  investigating  Mr.  Kihn  and  Mrs.  Streeter.  He  stated  vaguely 
that  the  Chronicle  had  not  "done  anything  improper,"  and  relied  on  the  depend- 
ency of  proceedings  in  court  and  before  the  FCC  as  a  reason  for  not  "com- 
menting further  on  these  allegiations." 

When  Ralph  Nader  made  similar  allegations  of  being  trailed  and  investigated 
as  the  result  of  criticisms  he  had  made  against  the  General  Motors  Corporation, 
the  president  of  General  Motors  appeared  before  a  committee  of  the  Senate 
and  publicly  apologized.  The  president  of  the  San  Francisco  Chronicle,  in  con- 
trast, feels  no  need  even  to  admit  or  deny  these  serious  charges  made  before 
your  subcommittee. 

That  the  Chronicle  can  display  such  callous  arrogance  to  important  and  news- 
worthy allegations  made  against  it  before  a  committee  of  the  United  States 
Senate  is  due  to  the  newspaper  monopoly  in  which  San  Francisco  finds  itself. 
This  monopoly,  brought  about  by  the  presently  illegal  joint  operating  agreement 
between  the  Chronicle  and  the  Examiner,  assures  that  no  other  daily  news- 
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paper  will  investigate,  report,  or  criticize  the  actions  and  statements  of  the 
Chronicle  Publishing  Company  on  this  subject  of  significant  interest  to  the  San 
Francisco  public. 

It  is  argued  by  defenders  of  the  monopoly  that  the  Chronicle  and  the  Examin- 
er at  least  provide  the  city  with  "two  newspaper  voices."  The  validity  of  this 
argument  may  be  judged  from  the  fact  that  the  Examiner,  far  from  objectively 
reporting  the  charges  by  Mr.  Kihn  and  Mrs.  Streeter  and  the  response  by  Mr. 
Thieriot,  did  not  carry  a  single  word  of  coverage  relating  to  the  session  of  the 
hearings  before  your  subcommittee  at  which  those  charges — and  other  important 
statements  concerning  the  newspaper  situation  in  San  Francisco — were  made. 

The  bill  before  your  subcommittee,  Senator  Hart,  would  legalize  and  perpe- 
tuate the  existing  newspaper  monopoly  shared  by  the  Chronicle  and  the  Examin- 
er. It  would  do  so  to  the  great  and  lasting  disadvantage  of  public  information 
and  free  press  in  San  Francisco. 

Stephen  R.  Babnett, 
Acting  Professor  of  Law, 

University  of  California. 

Statement  of  Prof.  John  J.   Flynn 

Mr.  Chairman  and  Members  of  the  Committee,  I  am  John  J.  Flynn,  a  Profes- 
sor of  Law  at  the  University  of  Utah  College  of  Law.  As  in  the  past,  I  come  before 
this  Committee  with  no  client  or  vested  interest  to  represent  other  than  what 
I  conceive  to  be  the  public  policy  of  the  antitrust  laws.  In  addition,  I  come  before 
this  Committee  as  a  citizen  of  a  state  dominated  by  a  communications  cartel 
that  S.  1520  would  legitimize.  I  have  also  been  involved  in  research  and  writing 
in  the  field  of  antitrust  and  the  newspapers;  and,  participated  in  this  Com- 
mittee's Hearings  on  S.  1312,  the  predecessor  of  S.  1520.  To  the  extent  this  Com- 
mittee, may  deem  it  justifiable,  I  should  also  like  to  be  heard  as  representative 
of  the  unknowing  public ;  if  that  be  possible  among  the  clamor  of  vested  interests 
exerting  undue  pressure  upon  elected  representatives  sworn  to  represent  all  the 
public.  As  my  introductory  comments  may  indicate,  I  intend  to  speak  against 
S.  1520;  against  the  Amendments  proposed  thereto  by  Senator  Dirksen  and 
Senator  Brooke;  and,  as  befits  my  Irish  heritage,  to  be  blunt  and  direct  about 
it  regardless  of  injured  sensibilities. 

8.    1312   AND   S.    1520 

During  the  last  session  of  Congress,  this  Committee  held  extensive  and  exhaus- 
tive hearings  on  S.  1312.  Those  Hearings  not  only  revealed  glaring  weaknesses  in 
the  proposed  legislation,  but  they  also  revealed  the  truly  byzantine  economic 
state  of  the  newspaper  industry  and  the  related  fields  of  electronic  communica- 
tion. I  think  it  only  honest  to  state,  and  I  do  so  without  rancor  but  with  a  sense 
of  bewilderment,  that  the  ordinary  human  mind  would  find  it  truly  incredible  to 
believe  that  rational  men  would  persist  in  attempting  to  pass  legislation  of  the 
type  proposed  here  in  light  of  the  information  revealed  by  those  Hearings.  Per- 
haps, as  a  simple-minded  citizen  concerned  about  the  economic  and  political 
viability  of  my  community,  the  obvious  political  and  economic  dangers  of  con- 
centration in  the  mass  media,  and  the  larger  problem  of  a  viable  national  legisla- 
tive branch.  I  am  so  unsophisticated  that  some  economic,  social  or  political  jus- 
tification— other  than  the  political  preservation  of  incumbent  elective  representa- 
tives— has  been  put  forward  in  support  of  this  bill.  I  have  read  all  the,  published 
Hearings  on  S.  1312  and,  from  my  study  of  antitrust,  I  must  confess  that  I  am 
not  aware  of  a  more  shocking  catalogue  of  industry-wide  abuses — with  the  pos- 
sible exception  of  this  Committee's  investigations  of  the  drug  industry — any- 
where in  modern  antitrust  literature.  Of  even  greater  interest  to  the  unsophis- 
ticated, is  the  remarkable  absence  of  hard  factual  information  on  the  key  fac- 
tual assumption  behind  this  bill — the  financial  plight  of  newspapers  in  general  or 
in  particular  cases. 

Perhaps  it  is  being  overly  legalistic  to  suggest  that  antitrust  policy  has  long 
been  the  heart  of  our  government's  economic  policy ;  that  traditionally  and 
presently  exemptions  or  immunity  from  antitrust  policy  are  not  lightly  given  nor 
freely  applied ;  that  those  industries  seeking  an  exemption  or  immunity  from 
antitrust  policy  carry  a  heavy  burden  of  proof  in  the  legislative  process  before 
the  legislative  branch  makes  a  deliberate  and  cautious  judgment  to  grant  the  ex- 
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emption  or  immunity ;  and  that  individual  legislators  are  duty  bound  to  represent 
first  the  best  interests  of  this  nation  and  not  those  of  some  powerful  constituent 
or  the  legislator's  political  future.  On  this  last  point,  the  words  of  Edmund  Burke 
in  his  speech  to  the  electors  of  Bristol  might  well  be  recalled  as  the  credo  of  an 
elected  representative  in  a  democracy  : 

"Certainly,  gentlemen,  it  ought  to  be  the  happiness  and  glory  of  a  representative 
to  live  in  the  strictest  union,  the  closest  correspondence,  and  the  most  unreserved 
communication  with  his  constituents.  Their  wishes  ought  to  have  great  weight 
with  him  ;  their  opinion,  high  respect ;  their  business,  unremitted  attention  It  is 
his  duty  to  sacrifice  his  repose,  his  pleasures,  his  satisfactions,  to  theirs ;  and 
above  all,  ever,  and  in  all  eases,  to  prefer  their  interest  to  his  own.  But  his  un- 
biased opinion,  his  mature  judgment,  his  enlightened  conscience,  he  ought  not 
to  sacrifice  to  you,  to  any  man,  or  to  any  set  of  men  living.  These  he  does  not 
derive  from  your  pleasure ;  no,  nor  from  the  law  and  the  constitution.  They  are 
a  trust  from  Providence,  for  the  abuse  of  which  he  is  deeply  answerable  Your 
representative  owes  you,  not  his  industry  only,  but  his  judgment ;  and  he  betrays 
instead  of  serving  you,  if  he  sacrifices  it  to  your  opinion. 

"My  worthy  colleague  says,  his  will  ought  to  be  subservient  to  yours.  If  that 
be  all,  the  thing  is  innocent.  If  government  were  a  matter  of  will  upon  any 
side,  yours,  without  question,  ought  to  be  superior.  But  government  and  legisla- 
tion are  matters  of  reason  and  judgment,  and  not  of  inclination ;  and  what  sort 
of  reason  is  that,  in  which  the  determiniation  precedes  the  discussion ;  in  which 
one  set  of  men  deliberate,  and  another  decide ;  and  where  those  who  form  the 
conclusion  are  perhaps  three  hundred  miles  distant  from  those  who  hear  the 
arguments? 

To  deliver  an  opinion,  is  the  right  of  all  men  ;  that  of  constituents  is  a  weighty 
and  respectable  opinion,  which  a  representative  ought  always  to  rejoice  to  hear ; 
and  which  he  ought  always  most  seriously  to  consider.  But  authoritative  instruc- 
tions ;  mandates  issued,  which  the  member  is  bound  blindly  and  implicitly  to  obey 
to  vote,  and  to  argue  for,  though  contrary  to  the  clearest  conviction  of  his 
judgment  and  conscience,— these  are  things  utterly  unknown  to  the  laws  of  this 
land,  and  which  arise  from  a  fundamental  mistake  of  the  whole  order  and  tenor  of 
our  constitution. 

Parliament  is  not  a  congress  of  ambassadors  from  different  and  hostile  inter- 
ests ;  which  interests  each  must  maintain,  as  an  agent  and  advocate,  against  other 
agents  and  advocates;  but  parliament  is  a  deliberative  assembly  of  one  nation, 
with  one  interest,  that  of  the  whole;  where,  not  local  purposes,  not  local 
prejudices,  ought  to  guide,  but  the  general  good,  resulting  from  the  general  reason 
of  the  whole.  You  choose  a  member  indeed  but  when  you  have  chosen  him,  he  is 
not  a  member  of  Bristol,  but  he  is  a  member  of  parliament.  If  the  local  con- 
stituent should  have  an  interest,  or  should  form  a  hasty  opinion,  evidently  op- 
posite to  the  real  good  of  the  rest  of  the  community,  the  member  for  that  place 
ought  to  be  as  far,  as  any  other,  from  any  endeavour  to  give  it  effect." 

The  record  previously  made  through  the  diligent  and  bipartisan  efforts  of  the 
members  and  staff  of  this  Committee,  leave  the  individual  legislator  with  no 
other  alternative  than  that  suggested  by  Burke :  "If  the  local  constituent  should 
have  an  interest,  or  should  form  any  hasty  opinion,  evidently  opposite  the  real 
good  of  the  rest  of  the  community,  the  member  of  that  place  ought  to  be  as  far,  as 
any  other,  from  any  endeavor  to  give  it  effect." 

In  previous  testimony  before  this  Committee,  I  made  a  detailed  list  of  objec- 
*10nS^"lega1'  economic'  social  and  political— to  S.  1312.  The  Failing  Newspaper 
Act,  Hearings  Before  the  Subcommittee  on  Antitrust  and  Monopoly  of  the  Comm 
on  the  Judiciary  pp.  328-369  (July  19,  1967).  I  have  repeated  many  of  those 
objections  as  well  as  others  in  an  article  entitled  "Antitrust  and  the  Newspapers : 
A  Comment  on  S.  1312,"  22  Vanderbilt  L.  Rev.  103  (1968).  See  also,  Roberts, 
Antitrust  Problems  In  The  Newspaper  Industry,  82  Harv.  L.  Rev.  319  (1968).  I 
would  like  to  present  them  in  outline  form  here,  so  that  my  comments  on  S.  1520 
and  Senator  Dirksen's  and  Senator  Brooke's  proposed  amendments  may  be 
viewed  against  that  background. 

Section  1— The  title  infers  a  fact  that  has  never  been  proven— i.e..  that  the 
newspaper  industry  is  suffering  from  inherent  adverse  competitive  pressures 
justifying  remedial  legislation ; 

Section  2 — This  section  relies  upon  the  vague  verbiage  "economic  distress"  and 
clearly  evidences  a  congressional  intent  to  preempt  conflicting  state  legislation  ; 
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Section  3 — The  definition  of  antitrust  law  is  unclear  since  it  does  not  include 
amendments  to  the  Clayton  Act;  the  definitions  of  "newspaper  combination", 
"newspaper  publications"  and  "newspaper  owners"  do  not  preclude  (and  in  fact 
seem  drafted  to  include)  combinations  by  newspaper  owners  who  also  own 
other  and  competing  forms  of  media  ;  "joint  newspaper  operating  arrangement"  is 
objectionable  since  the  words  "pursuant  to  which"  make  the  definition  totally 
circular  and  grant  complete  immunity  for  any  or  all  of  the  listed  activity ;  the 
definition  of  joint  "newspaper  operating  arrangement"  covers  all  the  commercial 
activities  of  a  newspaper  and  is  a  grant  of  total  immunity ;  the  definition  of  the 
failing  company  "defense"  is  objectionable  since  it  excludes  consideration  of  the 
other  assets  of  owners  and  affiliates,  adopts  an  incipiency  standard  ;  excludes  con- 
sideration of  the  factors  which  may  make  a  newspaper  a  failing  newspaper,  and 
makes  the  failing  company  "defense"  an  absolute  defense ; 

Section  4  of  the  Act  is  objectionable  since  it  grants  total  immunity  for  any  com- 
bination of  or  all  of  the  commercial  activity  a  newspaper  might  engage  in  and 
does  not  allow  changed  circumstances  to  effect  the  continuing  validity  of  a  joint 
arrangement.  In  addition,  Section  4  sanctions  total  mergers  as  well  as  joint 
arrangements. 

Section  5  is  obviously  unconstitutional  to  the  extent  that  it  destroys  vested 
causes  of  action  and  is  obvious  retroactive  special  interest  legislation  designed  to 
immunize  a  clearly  illegal  course  of  conduct. 

My  previous  statement  to  this  Committee  also  suggested  that  the  inevitable 
economic  impact  of  S.  1312  would  be  to  foreclose  joint  agency  communities  to 
new  entry  and  prevent  the  expansion  of  suburban  and  weekly  newspapers  into 
the  markets  of  daily  newspapers  in  joint  agency  areas.  I  suggested  that  a  Con- 
gressional sanction  of  joint  agency  operations  foreclosing  markets  to  new  entrants 
might  violate  the  first  amendment  by  establishing  particular  individuals  as 
having  freedom  to  publish  and  necessarily  denying  the  same  right  to  everyone 
else. 

A  second  major  portion  of  my  previous  statement  was  devoted  to  the  proposi- 
tion that  there  is  absolutely  no  evidence  to  indicate  that  newspapers  in  general 
are  suffering  from  economic  malnutrition.  This  key  factual  question — a  question 
that  is  basic  to  the  case  in  favor  of  any  proposed  legislation  in  this  area — has 
not  been  established.  In  fact,  the  evidence  revealed  in  my  statement,  the  evidence 
revealed  by  a  host  of  other  witnesses,  the  evidence  produced  in  the  Tucson  case 
and  other  recent  newspaper  antitrust  litigation,  has  revealed  that  most  news- 
papers— particularly  joint  agency  and  monopoly  newspapers— ^are  exceptionally 
lucrative  ventures.  It  seems  to  me  that  any  legislator  who  ignores  this  evidence 
is  either  totally  blind  to  reality  or  has  sacrificed  his  sworn  duty  to  protect  and 
foster  the  public  good  for  the  benefit  of  politically  powerful  constituents.  More- 
over, the  previous  Hearings  clearly  demonstrate  a  total  failure  of  the  proponents 
of  S.  1312  to  carry  the  burden  of  proving  the  alleged  economic  malnutrition  of 
newspapers.  One  can  search  long  and  hard  in  those  Hearings  for  concrete  factual 
information  in  the  form*  of  detailed  and  independently  audited  financial  state- 
ments demonstrating  the  decline  of  newspaper  revenues  and  the  causes  thereof. 
There  are  none  in  the  Hearings.  For  this  Committee  to  pass  favorably  on  this 
legislation  without  such  information,  the  Committee  must  justify  its  action 
against  a  charge  that  it  has  utterly  failed  to  protect  the  public  interest.  To  be 
honest  and  direct,  I  can  only  conclude  the  Committee  would  have  no  such 
defense.  If  the  members  of  this  Committee  are  confused  as  to  why  the  younger 
generation  is  cynical  and  disenchanted  with  the  "establishment",  I  could  suggest 
the  Committee  need  not  look  far  to  discover  the  answer. 

The  third  major  portion  of  my  previous  statement  dealt  with  the  structure  and 
practices  of  the  communications  media  in  Utah.  There  I  pointed  out  that  the 
existing  degree  of  concentration  in  and  among  the  newspaper,  television,  radio, 
cable  television  and  other  economic  enterprises  in  Utah  is  excessive  in  economic, 
social  and  political  terms.  Legitimizing  this  concentration  via  S.  1312  is  not  only 
unjustified  and  unwarranted  but  it  is  politically  and  economically  dangerous  as 
well.  It  is  simply  beyond  my  comprehension  that  elective  representatives,  veterans 
of  our  intense  and  competitive  political  life,  could  be  oblivious  to  the  dangers 
that  S.  1312  poses  to  the  citizens  and  the  industries  of  states  like  Utah.  In  my 
statement,  I  specifically  described  the  use  of  the  media  to  foster  the  interests  of 
the  owners  of  the  media  ;  I  described  the  loss  of  editorial  competition  due  to  the 
absence  of  commercial  competition ;  and,  I  alluded  to  several  instances  of  sup- 
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pression  of  the  news.  I  stand  by  those  allegations  and  I  have  been  made  aware 
of  additional  instances  of  news  suppression  and  news  distortion  since  that  time. 
At  the  risk  of  being  redundant,  I  find  it  simply  incredible  that  those  charged  with 
the  responsibility  of  responsibly  enacting  legislation,  can  proceed  to  pass  upon 
this  legislation  when  similar  documented  allegations  have  been  made  in  countless 
communities  across  the  nation.  A  public  subjected  to  this  kind  of  legislative 
process  can  only  draw  inexorable  and  unfavorable  conclusions  about  the  process 
and  those  who  participate  therein. 

My  previous  statement  concluded  upon  a  positive  note  by  suggesting  several 
legitimate  areas  of  concern  by  this  Committee  for  the  state  of  the  newspaper 
industry.  I  suggested  that  many  of  the  problems  in  the  industry  are  caused  by  a 
continued  failure  to  rigorously  apply  antitrust  policy  to  the  industry.  This  Com- 
mittee's Hearings  on  S.  1312  only  verified  my  beliefs  when  it  revealed  a  lengthy 
list  of  antitrust  abuses  by  a  significant  segment  of  the  industry.  I  also  suggested 
that  considerable  thought  should  be  given  to  the  business  practices  of  allied  in- 
dustries which  furnish  the  newspaper  industry  with  its  "raw  materials" — par- 
ticularly newsprint,  production  equipment,  wire  services,  and  syndicated  features. 
The  previous  Hearings  also  contain  a  long  list  of  several  alleged  abuses  in  each 
of  these  areas  and  suggest  that  many  of  the  troubles  of  some  metropolitan  news- 
papers and  the  high  barriers  to  entry  by  new  ventures  are  directly  attributable  to 
antitrust  abuses  by  these  allied  industries.  Finally  I  suggested,  and  the  Hearings 
verified,  that  many  modern  newspapers  are  little  more  than  advertising  sheets 
which  cannot  justify  their  existence  on  the  basis  of  their  news  value  to  a  com- 
munity. Many  dailies,  particularly  those  which  have  found  themselves  in  trouble 
in  recent  years,  no  longer  relate  to  the  needs  and  interests  of  their  community. 
It  is  said  to  suggest  but  I  believe  a  fair  comment  on  the  evidence,  that  many  of 
the  owners  of  modern  newspapers  view  their  property  solely  as  commercial  ven- 
tures and  are  not  devoted  to  the  tenets  of  journalism  as  a  profession.  Aside  from 
some  noteworthy  exceptions,  the  profession  of  journalism  is  only  generally  alive 
in  the  suburban  and  weekly  press  and  in  the  fringes  of  the  magazine  industry. 
No  amount  of  self-adulation  and  mutual  back-slapping  at  annual  award  banquets 
can  fill  the  void.  Where  advertising  revenues  become  the  all  consuming  pastime 
of  editors  and  cut  and  paste  operations  on  wire  services  and  syndicated  features 
become  the  profession  of  "journalists",  a  crusade  to  preserve  independent  edi- 
torial voices  in  the  tradition  of  yesteryear  can  only  be  characterized  as  base 
hypocrisy. 

s.    1520 

The  bill  introduced  in  this  session  as  the  successor  to  S.  1312  and  the  primary 
bill  before  this  Committee  is  S.  1520.  This  bill  makes  the  following  changes  in 
S.  1312 : 

Section  1 :  The  title  of  the  bill  has  been  changed  from  the  "Failing  Newspaper 
Act"  to  the  "Newspaper  Preservation  Act." 

Section  2 :  The  phrase  "or  combination"  has  been  deleted  from  the  declaration 
of  policy. 

Section  3(1)  :  The  carelessly  drafted  definition  of  "antitrust  law"  has  been  cor- 
rected and  made  all  encompassing  by  changing  the  word  "Act"  to  "Acts"  and  by 
adding  the  words  "and  all  amendments  to  such  Act  and  such  statutes  and  any 
other  acts  in  pari  materia." 

Section  3(2)  :  Section  3(2)  in  S.  1312  defined  "newspaper  combination"  and 
has  been  deleted  from  S.  1520.  The  new  section  3(2)  defines  "joint  newspaper 
operating  arrangement,"  which  was  defined  in  section  3(3)  of  S.  1312.  The  defini- 
tion has  been  changed  by  moving  the  phrase  "pursuant  to  which"  so  that  it 
modifies  joint  production  facilities  rather  than  all  joint  arrangements ;  the  lan- 
guage defining  the  other  forms  of  joint  activity  has  been  broadened  but  is  aimed 
basically  at  all  the  commercial  activity  of  a  newspaper ;  and  the  words  "time, 
method  and  field  of  publication"  have  been  added,  apparently  for  the  purpose  of 
sanctioning  geographic  and  product  market  divisions. 

Section  3(3)  defines  "newspaper  owner"  and  is  identical  to  the  definition  found 
in  section  3(4)  of  S.  1312. 

Section  3(4)  defines  newspaper  publication  and  is  identical  to  the  definition 
found  in  section  3(5)  of  S.  1312. 

Section  3(5)  defines  "failing  newspaper"  in  the  same  vague  and  objectionable 
manner  as  that  term  was  defined  in  section  3(6)  of  S.  1312. 
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Section  3(6)  defines  the  term  person  and  is  identical  to  the  definition  of  that 
term  in  section  3(7)  of  S.  1312. 

Section  4,  the  operative  exemption  section  makes  some  significant  changes  in 
Section  4  of  S.  1312.  The  words  "renew  or  amend"  have  been  added ;  the  words 
"any  contract,  agreement  or  arrangement"  have  been  deleted  and  the  words 
•joint  operating  arrangement"  have  been  inserted  in  lieu  thereof;  and,  the 
tense  of  the  verb  "to  be"  has  been  changed  from  "is"  to  "is  or  was"  with 
reference  to  the  "failing  newspaper"  and  "was"  is  used  when  referring  to  the 
non-failing  newspaper.  These  last  named  changes  are  obviously  designed  to 
immunize  joint  operating  arangements  even  though  the  "failing  newspaper" 
later  becomes  profitable. 

Section  4(b)  is  new  and  was  not  present  in  S.  1312.  Section  5,  the  uncon- 
stitutional retroactive  provision  designed  to  destroy  litigated  judgments  and 
vested  causes  of  action,  has  been  changed  by  deleting  the  words  "contract, 
agreement,  or  arrangement"  and  inserting  "joint  operating  arrangement."  The 
remainder  of  the  section  is  identical  to  section  5  of  S.  1312. 

Section  6,  the  separability  provision  is  new  and  was  not  previously  found  in 
S.  1312. 

These  changes  in  S.  1312  are  basically  insignificant  when  viewed  against  the 
same  erroneous  assumptions  of  fact  that  S.  1520  is  predicated  upon.  This  bill 
still  assumes  that  newspapers  are  unable  to  compete;  that  many  newspapers 
are  in  economic  difficulty ;  that  the  source  of  that  difficulty  is  inherent;  and  that 
the  only  remedy  for  these  alleged  difficulties  is  to  sanction  unregulated 
monopolies.  There  is  no  evidence  to  suggest  any  of  these  assumptions  of  fact  are 
true ;  the  proponents  of  this  legislation  have  offered  no  such  evidence ;  and  that 
evidence  which  has  been  produced  indicates  that  the  opposite  of  these  assump- 
tions of  fact  is  the  case.  Consequently,  it  is  only  hyprocrisy  to  call  this  bill  the 
"Newspaper  Preservation  Act."  At  least  it  is  not  an  outright  falsehood  like  the 
popular  name  S.  1312  suggested  it  be  known  as.  A  more  accurate  title  might 
be  that  suggested  by  Eugene  Cervi,  one  of  the  last  surviving  journalists  entitled 
to  ranking  in  the  Fourth  Estate.  Mr.  Cervi  suggested  the  bill  might  better  be 
known  as  "the  millionaire  crybaby  publisher's  bill."  1  Hearings  at  26.  While 
Mr.  Cervi's  suggested  title  captures  the  greed  and  hypocrisy  involved,  I  do  not 
think  it  quite  captures  the  abuse  or  the  legislative  process  that  is  involved 
nor  the  political  and  economic  enslavement  that  this  bill  means  for  those  areas 
where  newspaper  monopolies  would  be  legitimized. 

The  Declaration  of  Policy  is  subject  to  the  same  objections  I  have  previously 
made — Removing  the  word  "combination"  from  the  Declaration  does  not  affect 
the  basic  error  of  assuming  facts  never  proven  and  the  legal  impact  of  pre- 
empting state  regulation  of  joint  newspaper  operating  arrangements.  Deleting 
the  phrase  combination  is  part  of  the  charade  of  apparently  eliminating  any 
reference  to  mergers  under  the  Act.  This  is  a  charade  since  the  definition  of 
joint  newspaper  operating  arrangement  permits  partial  or  total  mergers  for 
all  the  economic  aspects  of  newspaper  publishing.  The  only  form  of  merger  not 
expressly  permitted  is  a  merger  of  news  and  editorial  operations,  a  type  of 
merger  probably  not  covered  by  the  Clayton  Act  since  it  might  not  be  possible 
to  prove  adverse  competitive  effects  in  that  kind  of  merger.  Although  such  a 
merger  is  not  expressly  permitted,  it  is  impliedly  permitted  since  it  is  an  inevit- 
able consequence  of  the  merging  of  any  or  all  of  the  commercial  aspects  of 
newspaper  publishing.  Your  previous  Hearings  demonstrated  this  beyond  any 
reasonable  doubt. 

The  redrafting  of  the  definition  of  "Antitrust  law"  removes  the  ambiguity  of 
whether  this  proposal  is  designed  to  obliterate  the  application  of  the  Robinson- 
Patinan  Act  and  the  Celler-Kefauver  Amendments  to  Section  7  of  the  Clayton 
Act.  as  well  as  the  Sherman  Act,  the  Clayton  Act  and  the  Federal  Trade  Com- 
mission Act,  to  joint  newspaper  operating  arangements.  See  1  Hearings  342-43 
(Statement  of  J.  Flynn).  It  is  now  clear  that  the  proposed  "exemption"  is  to 
be  a  grant  of  total  immunity. 

Section  3(2),  defining  joint  newspaper  operating  arrangement,  has  been 
expanded  to  explicitly  include  market  divisions.  The  language  "time,  method  and 
field  of  publication"  suggests  to  me  that  the  drafters  intend  to  allow  a  joint 
operation  arrangement  to  be  formed  for  the  purpose  of  dividing  the  morning- 
evening  market  and/or  the  daily-Sunday  market  and  the  type  of  publication, 
as  well  as  the   markets   where  published.    Market  divisions   have  long  been 
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recognized  as  one  of  the  most  vicious  anti-competitive  arrangements.  Addyston 
Pipe  &  Steel  v.  United  States,  175  U.S.  211  (1899)  ;  Timpken  Roller  Bearing  Co. 
v.  United  States,  341  U.S.  593  (1950)  ;  United  States  v.  Scaly,  Inc.,  388  U.S.  350 
(1967).  Such  arrangements  allow  competitors  to  loot  their  protected  markets 
with  no  threat  of  competition  and  erect  barriers  to  new  entry  in  the  markets 
divided.  Apparently  the  denial  of  all  the  fruits  of  competition  to  advertisers  and 
the  body  politic  should  matter  little  since  the  bill  is  ''preserving  independent 
editorial  voices."  The  remainder  of  the  section  3(2)  definition  of  "joint  news- 
paper operating  arrangement"  is  still  subject  to  the  same  general  and  particular 
objections  voiced  to  the  same  definition  in  S.  1312.  This  definition  allows  competing 
and  chain  newspapers,  regardless  of  the  other  interests  of  the  owner,  to : 

1.  Engage  in  price  fixing  of  advertising  rates  without  any  limitation  upon  or 
regulation  of  the  rates ; 

2.  Engage  in  price  fixing  of  newspaper  prices ; 

3.  Engage  in  primary  and  isecondary  line  price  discrimination  in  advertising 
and  circulation ; 

4.  Engage  in  produce  and  geographic  market  divisions ; 

5.  Engage  in  group  boycotts  and  concerted  refusals  to  deal  with  regard  to 
advertising  and  circulation ; 

6.  Establish  tying  arrangements  with  regard  to  advertising  and  circulation. 

7.  Engage  in  those  innumerable  category  of  anticompetitive  practices  for- 
bidden by  section  5  of  the  Federal  Trade  Commission  Act ; 

8.  Erect  inherent  barriers  to  new  entry  by  virtue  of  the  above  abuses ; 

9.  Engage  in  pooling  and  dividing  of  profits. 

This  list  is  by  no  means  exclusive,  nor  does  it  catalogue  the  adverse  social, 
cultural,  and  political  consequences  of  permitting  such  a  concentration  of  power 
and  the  predatory  practices  that  are  expressly  permitted  by  the  proposed  bill.  By 
permitting  such  a  concentration  of  power  and  by  sanctioning  the  economic 
and  political  exploitation  of  communities  subjugated  to  "joint  newspaper  operat- 
ing arrangements,"  this  proposal  would  convert  the  Fourth  Estate  into  a  House 
of  Ozars. 

The  definition  of  "newspaper  owner"  extends  the  benefits  of  antitrust  immunity 
to  newspaper  chains,  conglomerates,  and  any  other  person  who — by  virtue  of 
interests  in  other  enterprises — 'may  utilize  the  immunity  of  the  bill  for  his  own 
political  or  economic  advantage  in  a  manner  that  is  unhealthy  for  the  livelihood 
of  the  newspaper,  his  community,  or  the  nation.  In  a  community  like  Salt  Lake 
City,  it  would  mean  that  the  validity  of  a  joint  operating  arrangement  would 
not  be  affected  by  the  fact  that  the  vast  amount  of  other  forms  of  "competing" 
media  are  also  under  the  control  of  participants  in  the  joint  operating  arrange- 
ment. Nor  would  the  facts  that  the  owners  of  the  Newspaper  Agency  Corporation 
also  are  involved  in  a  vast  range  of  other  enterprises  in  our  community  and 
that  they  have  political  and  economic  power  far  in  excess  of  that  which  is  healthy 
in  a  democracy,  have  any  validity  in  evaluating  the  permissibility  of  joint 
newspaper  operation  arrangement.  Moreover,  it  would  appear  that  in  light  of 
the  strong  statement  of  public  policy  in  section  2  of  the  proposed  bill,  that  attempts 
to  break  up  newspaper  ownership  of  television  stations  in  the  same  community 
like  the  pending  claims  against  KSL  and  KRON  before  the  FCC,  would  not  be 
able  to  rely  upon  the  factor  of  the  existence  of  a  joint  newspaper  operating 
arrangement  in  the  same  community.  After  all,  Congress  in  its  "wisdom"  will 
have  sanctioned  such  undue  and  unjustified  concentrations  of  power. 

The  definition  of  "newspaper  publication"  inadvertently  excludes  most  if  not 
all  major  newspapers  published  in  the  United  States  today.  The  definition  only 
includes  newspapers  "in  which  a  substantial  portion  of  the  content  is  devoted  to 
the  dissemination  of  news  and  editorial  opinion."  Since  00-70%  of  most  daily 
newspapers  consists  of  advertising  and  another  10-20%  consists  of  filler  material 
like  horoscopes  and  comics,  it  is  doubtful  that  any  "newspaper"  can  claim  a 
"substantial"  portion  of  its  content  is  devoted  to  news  and  editorial  opinion. 
While  it  may  prove  an  embarrassing  admission  to  many  of  the  proponents  of 
S.  1520,  I  would  suggest  the  definition  of  newspaper  publication  be  adjusted  to 
reflect  reality  by  eliminating  "substantial"  from  the  definition. 

The  section  3(5)  definition  of  "failing  newspaper"  is  objectionable  for  the  same 
reasons  it  was  objectionable  in  S.  1312.  In  determining  the  status  of  failing,  the 
definition:  1)  excludes  consideration  of  the  assets  of  owners  and  affiliates;  2) 
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adopts  an  incipiency  notion ;  3)  adopts  an  excessively  vague  definition  of  "fail- 
ing", and;  4)  excludes  any  consideration  of  the  factors  which  may  make  a  news- 
paper a  "failing  newspaper".  That  is  obviously  not  a  codification  of  the  failing 
company  doctrine  as  it  has  evolved  in  the  courts  from  International  Shoe  Co.  v. 
F.T.C.,  280  U.S.  291  to  Citizen  Publishing  Co.  v.  United  States,  1969  Trade  Case 
P  72,  730  (U.S.  Sup.  Ct.  1969).  See  generally,  Bok,  Section  7  of  the  Clayton  Act 
and  The  Merging  oi  Law  and  Economics,  74  Harv.  L.  Rev.  226,  339,  (1960)  ;  Hale 
&  Hale,  Failing  Firms  and  the  Merger  Provision  of  the  Antitrust  Laws,  52  Ky. 
L.  Rev.  597  (1968)  ;  Connor,  Section  7  of  the  Clayton  Act:  The  "Failing  Com- 
pany" Myth,  49  Geo.  L.J.  84  (1960)  ;  Low,  The  Failing  Company  Doctrine:  An 
Elusive  Economic  Defense  under  Section  7  of  the  Clayton  Act,  35  Fordham  L. 
Rev.  425  (1967).  Moreover,  the  proposed  bill  incorporates  the  failing  company 
doctrine  as  a  defense  and  as  an  absolute  defense  in  joint  operating  arrangements. 
This  totally  misconceives  the  failing  company  doctrine  as  it  was  judicially  cre- 
ated and  as  it  has  evolved  in  the  judicial  process.  It  is  not  a  defense  in  the  legal 
sense  of  that  word  but  it  represents  a  situation  in  which  the  government  has 
failed  to  carry  its  burden  in  Section  7  cases  because  the  failing  status  of  the  ac- 
quired firm  prevents  proof  that  "the  effect  of  such  acquisition  may  be  substan- 
tially to  lessen  competition,  or  tend  to  create  a  monopoly."  The  term  "failing  com- 
pany" does  not,  therefore,  describe  a  defense,  but  it  describes  a  particular  fact 
situation  in  which  the  financial  circumstances  of  the  acquired  firm  preclude  an 
affirmative  finding  of  a  key  element  of  a  Section  7  case. 

The  Supreme  Court  has  correctly  concluded — in  light  of  the  Congressional 
mandate  contained  in  Section  7  of •  the  Clayton  Act — that  the  failing  status  of 
the  acquired  firm  is  the  beginning — not  the  end — of  the  inquiry.  Consequently, 
even  though  the  acquired  firm  may  be  failing,  there  still  may  be  a  violation  of 
Section  7  of  the  Clayton  Act  if  the  effect  of  the  acquisition  "may  be  substantially 
to  lessen  competition,  or  tend  to  create  a  monoply."  This  may  occur  because  the 
acquisition  of  the  failing  company  may  have  been  accomplished  by  a  firm  not  pre^ 
senting  the  anticompetitive  effects  caused  by  the  acquisition  by  the  acquiring 
firm  or  because  the  failing  firm  may  have  been  rehabilitated  by  some  reasonable 
effort  that  has  not  been  made.  United  States  v.  Diebold,  Inc.,  369  U.S.  654 ;  Citi- 
zens Puilishing  Co.  v.  United  States,  1969  Trade  Cases  P  72,  730  (U.S.  Sup.  Ct. 
1969). 

The  bill  before  this  Committee  totally  misconceives  the  failing  company  doc- 
trine both  in  the  sense  of  defining  its  content  and  the  occasions  upon  which  it 
may  be  legitimately  used  to  describe  a  particular  result.  Moreover,  the  bill  mis- 
represents the  doctrine  as  a  defense  and  incorporates  the  doctrine  as  an  absolute 
defense  to  the  unlawful  consequences  of  a  joint  operating  arrangement  hereto- 
fore prohibited  by  the  Sherman,  Clayton.  Robinson-Patman  and  Federal  Trade 
Commission  acts.  In  essence,  S.  1520  is  not  incorporating  an  established  legal 
"defense"  either  in  defining  the  defense  or  those  occasions  where  it  would  be 
permitted.  It  is  amending  the  standard  of  illegality  under  the  Sherman  Clay- 
ton, Robinson-Patman  and  Federal  Trade  Commission  Acts.  Any  attempt  to 
pass  it  off  as  anything  else  is  misleading.  As  the  bill  presently  stands  therefore, 
a  newspaper  firm  need  not  be  failing  to  be  the  failing  partner  to  a  joint  operat- 
ing arrangement  and  the  fact  that  the  firm  might  continue,  be  rehabilitated  or 
be  acquired  by  a  non-competing  buyer  cannot  be  explored  or  used  to  prevent  an 
anticompetitive  joint  operating  arrangement.  It  is  generous  to  call  this  bill  a 
fraud  dressed  in  inaccurate  and  misleading  legalisms. 

Senator  Brooke's  proposed  Amendment  to  the  definition  of  a  "failing  news- 
paper" is  a  substantial  representation  of  the  existing  state  of  the  law,  except 
to  the  extent  that  it  converts  the  failing  company  doctrine  into  a  mechanistic 
and  absolute  defense  to  all  antitrust  violations.  The  issue  in  cases  where  the  fail- 
ing status  of  a  firm  is  a  factor  bearing  upon  the  competitive  effects  of  otherwise 
illegal  concerted  activity  is  whether  the  activity  "may  be  to  substantially  les- 
sen competition  or  tend  to  a  monopoly,"  unreasonably  restrain  trade,  or  mono- 
polize trade.  My  reading  of  the  Citizen  Publishing  Co.  case  does  not  coincide 
with  Senator  Brooke's  reading  of  that  case.  I  read  the  majority  opinion  in  Citizen 
Publishing  as  imposing  the  burden  Senator  Brooke's  proposed  amendment  im- 
poses :  "Active  efforts  made  in  good  faith  by  the  managers  thereof  to  obtain  a 
purchaser  of  such  newspaper  publication  who  is  willing  and  able  to  continue  it  in 
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operation  as  a  separate  and  independent  newspaper  publication  have  been  unsuc- 
cessful." The  majority  in  Citizen  Publishing  Co.  stated  the  test  this  way : 

"The  failing  company  doctrine  cannot  be  applied  in  a  merger  or  in  any  other 
case  unless  it  is  established  that  the  company  that  acquires  it  or  brings  it 
under  dominion  is  the  only  available  purchaser.  For  if  another  person  or  group 
could  be  interested,  a  unit  in  the  competitive  system  would  be  preserved  and 
not  lost  to  monopoly  power.  So  even  if  we  assume  arguendo  that  in  1940  the 
then  owners  of  the  Citizen  could  not  long  keep  the  enterprise  afloat,  no  effort  was 
made  to  sell  the  Citizen  ;  its  properties  and  franchise  were  not  put  in  the  hands  of 
a  broker;  and  the  record  is  silent  on  what  the  market,  if  any,  for  the  Citizen 
might  have  been." 

If  one  were  asked  to  formulate  a  one  sentence  capsule  of  the  court's  hold- 
ing on  this  point,  I  should  think  Senator  Brooke's  test  is  an  "A"  effort.  His 
conclusion  that  the  Court's  opinion  in  Citizen  Publishing  imposed  an  undue 
burden  of  proving  no  other  prospective  purchasers  were  available  is  unwar- 
ranted, in  my  opinion,  when  viewed  in  full  context  and  in  light  of  the  fact  that 
Citizen  was  not  a  failing  firm  and  no  effort  whatsoever  was  made  to  find  alter- 
natives prior  to  entering  a  joint  operating  arrangement  with  its  competitor. 

Senator  Brooke's  definition  of  failing  company  is  also  objectionable  to  the 
extent  that  it  would  permit  violations  of  the  Sherman  Act,  Robinson-Patman 
Act,  the  provisions  of  the  Clayton  Act  other  than  Section  7  and  the  Federal  Trade 
Commission  Act  to  be  justified  because  one  of  the  firms  in  the  joint  operating 
arrangement  was  a  failing  firm.  The  failing  company  doctrine  has  not  been 
applied  outside  of  Section  7  cases,  where  it  is  essentially  part  of  the  substan- 
tive burden  of  the  government's  case,  since  no  one  has  suggested  that  price 
fixing,  price  discrimination,  division  of  markets,  tie-ins,  group  boycotts  and 
refusals  to  deal,  unfair  trade  practices,  etc.  could  be  justfied  because  one  of  the 
partes  to  the  contract,  combination  or  conspiracy  was  in  unsound  financial 
condition.  This  novel  idea,  would  justify  consumer  exploitation  and  competitive 
injury  because  one  firm  was  failing.  In  effect  it  is  government  authorization  to 
a  select  industry  to  exploit  customers  and  markets — free  of  any  government 
regulation — 'because  one  firm  is  in  "failing"  condition,  even  if  its  "failing"  con- 
dition has  been  caused  by  predatory  activity  by  its  marriage  partner,  incom- 
petent management,  inherent  lack  of  market  support  or  a  host  of  other  factors. 
As  a  potential  toll  payer  to  the  beneficiaries  of  this  government  largess,  I  must 
object.  As  a  lawyer  and  law  professor  concerned  with  logical  thinking,  I  must 
say  I  fail  to  see  any  logic  to  this  proposition.  As  a  teacher  of  antitrust  law,  I 
must  say  that  this  proposition  is  not  only  illogical  and  a  dangerous  precedent, 
but  that  it  is  also  a  direct  attack  upon  the  basic  policy  of  the  antitrust  laws.  If 
I  were  to  suggest  that  Ford  and  General  Motors  should  be  permitted  to  combine 
all  their  commercial  activities  and  be  totally  free  to  set  prices  because  one  of 
these  firms  is  a  failing  firm,  I  think  anyone  familiar  with  antitrust  policy  would 
be  puzzled.  If  I  said  they  should  also  be  able  to  divide  markets,  engage  in  price 
discrimination,  erect  barriers  to  new  entry,  and  totally  monopolize  the  market 
without  any  government  regulation,  any  antitrust  expert  would  register  shock. 
But  this  is  exactly  what  S.  1520  and  these  proposed  amendments  would  do  in  the 
newspaper  field.  A  doctrine  evolved  in  merger  cases  to  describe  a  situation  where 
the  government  has  failed  to  carry  its  burden  of  proving  adverse  competitive 
effects,  would  be  converted  into  an  absolute  defense  for  any  and  all  antitrust 
violations.  Even  if  it  were  assumed,  in  the  face  of  overwhelming  and  contradic- 
tory evidence,  that  many  newspapers  were  in  financial  difficulty,  a  pillaging  of 
antitrust  policy  to  this  extent  is  totally  unwarranted  and  clearly  dangerous. 

Section  4  of  S.  1520  broadens  the  operative  exemption  beyond  that  found  in 
S.  1312.  It  now  clearly  authorizes  joint  operating  arrangements  to  be  renewed 
or  amended  and  it  requires  the  joint  operating  arrangement  to  be  evaluated 
at  the  time  it  was  or  is  entered  into.  Even  though  the  economic  status  of  the 
participants  to  an  arrangement  may  have  changed,  technological  innovations 
may  have  occurred  that  enable  independent  operations,  or  the  joint  operating 
arrangement  may  be  making  exhorbitant  profits  (as  was  the  case  in  Tucson), 
S.  1520  grants  total  immunity  forever.  How  can  any  conscientious  elected  rep- 
resentative vote  for  the  bestowal  of  such  a  total  and  everlasting  immunity  from 
the  rule  of  law?  It  is  simply  incredible  to  me.  Perhaps  "law  and  order"  may 
only  be  imposed  upon  the  poor,  the  young  and  minorities  in  this  Republic. 
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Section  4(b)  is  a  gem  of  legislative  draftsmanship.  In  some  circles  it  would 
be  known  as  "the  old  shell  game"  or  a  verbal  "flim-flam."  Sections  3  and  4(a) 
of  the  proposed  bill  make  lawful  all  the  predatory  activity  that  a  combination 
of  newspapers  could  conceivably  utilize  in  their  commercial  operations  and  sec- 
tion 4(b)  provides  that  all  other  predatory  activity  is  still  subject  to  antitrust 
regulation.  The  obvious  question  of  "what  other  predatory  activity"  must  be 
answered  by  whoever  inserted  this  meaningless  provision  into  the  bill.  The  only 
possibility  I  can  think  of  is  single  firm  monopolization.  See  generally,  Standard 
Oil  Co.  v.  United  States,  221  U.S.  1 ;  United  States  v.  American  Tobacco  Co., 
221  U.S.  106;  United  States  v.  Aluminum  Co.,  148  F.2d  416.  But  even  that  is 
unclear  since  sections  3  and  4(a)  of  the  proposed  bill  authorize  all  the  activity 
relied  upon  in  single  firm  cases  to  prove  a  monopoly  has  monopolized  in  viola- 
tion of  section  2  of  the  Sherman  Act.  Apparently,  single  firm  attempts  to 
monopolize  would  be  covered ;  but,  again,  all  the  evidence  normally  relied  upon 
in  attempt  cases  to  prove  a  violation,  is  specifically  authorized  by  sections  3  and 
4(a)  of  the  bill.  Consequently,  any  court  faced  with  this  obvious  inconsistency 
between  sections  4(a)  and  4(b),  must  give  full  effect  to  the  words  "otherwise 
lawful  operations  of  a  joint  newspaper  operating  arrangement."  The  net  effect 
of  section  4(b),  therefore,  is  to  render  it  a  cruel  hoax  and  a  fraud,  since  sec- 
tions 3  and  4(a)  authorize  joint  operating  arrangements  to  engage  in  all  forms 
of  prediatory  activity  in  any  or  all  aspects  of  a  newspaper's  commercial  opera- 
tions and  section  4(a)  says  all  other  predatory  activity  (i.e.  nothing)  is  still 
subject  to  antitrust  regulation. 

Perhaps  there  is  a  misunderstanding  of  the  concept  "predatory  practice,"  a 
misunderstanding  section  4(b)  promotes.  Is  not  a  price  fixing  agreement  a 
predatory  practice?  Is  not  a  market  divsion  a  predatory  practice?  Is  not  a 
group  boycott  a  predatory  practice?  Is  not  an  unjustified  price  discrimination 
a  predatory  practice?  Is  not  an  unfair  trade  practice  a  predatory  practice?  Is 
not  the  erection  of  barriers  to  new  entry  a  predatory  practice?  Is  not  the  total 
elimination  of  competition  without  any  affirmative  government  regulation  a  pre- 
datory practice?  Is  not  the  gouging  of  excessive  profits  from  advertisers  and 
readers  a  predatory  practice?  Is  not  a  joint  advertising  rate  or  a  forced  com- 
bination rate  a  predatory  practice?  All  of  this  and  more  is  affirmatively  sanc- 
tioned by  sections  3  and  4(a)  of  the  bill  and,  if  passed,  would  be  "otherwise 
lawful  operations  of  a  joint  newspaper  operating  arrangement."  Just  take  any 
imagined  case  or  actual  case  involving  the  effect  of  joint  newspaper  operations 
upon  advertisers,  readers,  existing  competitors  or  new  entrants  and  try  to  explain 
what  conduct  the  joint  operating  arrangement  could  engage  in  that  would  not 
be  "otherwise  lawful"  under  sections  3  and  4(a)  of  this  bill.  About  the"  only 
conduct  I  can  imagine  is  burning  down  a  competitor's  plant  or  physically  raping 
advertisers  and  readers  rather  than  just  economically  raping  them.  If  any  of 
the  proponents  of  this  sham  can  come  up  with  a  list  of  activity  that  is  pro- 
scribed by  section  4(b)  and  not  permitted  by  sections  3  and  4(a),  I  would  be 
most  anxious  to  see  it  and  have  the  opportunity  of  examining  it  for  the  benefit 
of  this  Committee. 

I  have  discussed  section  5  previously  in  my  statement  before  this  Committee. 
As  I  explained  there,  1  Hearings  pp.  348-9,  section  5  raises  severe  constitutional 
questions  since  it  destroys  litigated  judgments  and  vested  causes  of  action. 
From  a  superficial  examination  of  the  constitutional  law  issues  involved  I  have 
concluded  that  this  kind  of  legislation  is  patently  unconstitutional.  1  Hearings 
pp.  348-9,  Flynn,  Antitrust  and  the  Neivspapers:  A  Comment  on  S.  1812,  22 
Vand.  L.  Rev.  103. 

Aside  from  being  unconstitutional,  section  5  of  the  bill  is  obvious  special  in- 
terest legislation  designed  to  relieve  a  small  class  of  powerful  publisers  from 
responsibility  for  their  illegal  acts.  Such  legislation  has  special  interest  written 
all  over  it  and  should  certainly  raise  serious  questions  in  the  public  mind  about 
our  legislative  process.  But  then  again,  law  and  order  only  applies  to  the  poor,  the 
young  and  the  minorities  in  this  Republic.  If  wealthy  and  powerful  publishers  or 
bankers  violate  the  law,  they  need  only  engineer  a  retroactive  bill  through  Con- 
gress. Some  may  call  this  the  political  facts  of  life ;  others  may  call  it  unchecked 
greed  aided  and  abeted  by  pliant  elected  representatives. 

Needless  to  say  a  separability  provision  is  necessary  to  save  portions  of  this  bill. 


408 

It  is  interesting  to  note  that  S.  1520  contains  such  a  provision  while  S.  1312  does 
not.  Apparently,  the  architects  of  S.  1520  are  not  convinced  that  all  portions  of 
this  bill  will  withstand  judicial  review.  I  heartily  agree,  and  only  make  the  com- 
ment that  if  they  are  concerned  about  the  constitutionality  of  some  aspects  of 
this  bill,  why  pass  it?  As  I  understand  it,  legislators  as  well  as  judges  take  an  oath 
to  uphold  and  defend  the  Constitution.  It  would  seem  to  me  that  legislators  have 
some  obligation  to  see  the  Constitution  is  complied  with  and  that  the  primary  way 
this  may  be  accomplished  is  to  refuse  to  pass  unconstitutional  legislation,  rather 
than  "pass  the  buck"  to  the  courts. 

SENATOB   DIRKSEN'S    PROPOSED   AMENDMENTS 

Senator  Dirksen's  proposed  amendments  to  S.  1520  contain  an  explanation  of 
his  amendments  and  I  shall  analyze  them  in  the  order  of  Senator  Dirksen's  ex- 
planation. 

/The  first  amendment  proposes  to  add  the  words:  "or  (2)  is  in  danger  of 
probable  failure"  to  the  definition  of  a  failing  newspaper  in  section  3(5)  of 
S.  1520.  Since  this  addition  is  in  the  disjunctve,  it  does  not  meet  the  objections 
raised  to  the  first  definition  of  a  failing  newspaper.  One  could  meet  the  vague 
and  lesser  standard  of  "appears  unlikely  to  remain  or  become  a  financially  sound 
publication"  and  be  a  "failing  newspaper"  for  purposes  of  the  act.  Unless  the 
proposed  amendment  is  put  in  the  conjunctive,  it  adds  little  to  the  act  and  does 
not  meet  the  objections  raised  to  the  definition  of  "failing  newspaper".  Even  if 
the  proposed  amendment  were  in  the  conjunctive,  it  would  still  be  objectionable 
because  it  converts  the  failing  company  doctrine  into  a  defense  and  an  absolute 
defense ;  it  makes  the  failing  company  doctrine  applicable  in  Sherman,  F.T.C. 
and  Robinson-Patman  Act  cases  as  well  as  merger  cases;  and  it  precludes 
consideration  of  the  other  assets  of  the  owner  of  the  newspaper,  the  reasons  for  its 
financial  difficulty,  and  any  less  anticompetitive  alernatives  for  remedying 
the  ill  firm's  problems  than  a  join  operating  arrangement  with  its  competitor. 

Senator  Dirksen's  proposed  amendment  to  section  4  claims  that  the  amendment 
creates  a  new  section  4(a).  The  only  difference  between  the  amendment  and 
section  4(a)  in  S.  1520  is  that  it  limits  section  4(a)  to  existing  arrangements. 
Otherwise  the  language  is  the  same  and  the  objections  are  the  same.  The  proposed 
amendment  does  create  a  new  section  4(b)  for  all  those  newspapers  that  have 
not  yet  formed  joint  operating  arrangements.  The  amendment  would  permit 
new  joint  agencies  to  be  formed  to  engage  in  all  the  totally  unregulated  and 
anticompetitive  activity  that  the  established  law  violators  may  do  under  section 
4(a),  if  they  have  the  approval  of  the  Attorney  General.  This  is  truly  unique 
and  vests  dangerous  power  in  the  hands  of  a  political  appointee  and  strips  the 
courts  of  any  role  in  performing  the  task  of  judicial  review.  In  my  experience, 
I  have  only  seen  a  similar  power  granted  in  the  antitrust  field  in  the  Trade 
Expansion  Acts.  There  the  President  has  been  granted  power  to  issue  proclama- 
tion restricting  imports  where  there  is  a  danger  to  the  national  security  (i.e., 
the  oil  industry).  In  recent  weeks  the  members  of  this  committee  have  explored 
the  adverse  implications  of  this  delegation  of  authority.  But  even  there,  the 
authority  has  only  been  granted  for  limited  periods  of  time,  the  executive  branch 
if  required  to  make  periodic  reports,  the  scope  of  anticompetitive  conduct  is 
limited  to  barring  competition  from  imports ;  and  the  proclamation  may  only 
be  issued  in  the  name  of  "national  defense."  The  exemption  proposed  by  Senator 
Dirkson  in  section  4(b)  gives  the  Attorney  General  total  fredeom  to  grant  or 
deny  the  request  to  form  a  joint  agency ;  provides  no  guidelines  upon  which  the 
decision  shall  be  made :  requires  no  review  by  Congress  or  the  courts ;  and  has 
no  overriding  justification  such  as  "national  defense."  In  short,  it  is  a  vesting  of 
unreviewable  authority  without  guidelines  in  the  hands  of  a  political  official  to 
dispense  partial  or  total  antitrust  immunity  which  has  great  economic  and 
political  import.  In  a  few  words,  it  is  an  incredible  proposal. 

I  find  it  especially  incredible  since  I  have  written  about  and  have  had  first  hand 
experience  in  observing  political  lobbying  in  the  Justice  Department.  In  an 
article  on  consent  decress,  Consent  Decrees  in  Antitrust  Enforcement:  Sonic 
Thoughts  and  Proposals,  53  Iowa  L.  Rev.  983,  I  pointed  out  that  the  Justice 
Department  Consent  Decree  program  is  basically  a  legislative  process  with  all 
the  trimmings  but  publicity  and  not  a  judicial  process.  The  House  Antitrust 
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Subcommittee's  study  of  the  Consent  Decree  program  raised  even  more  serious 
questions  about  the  process.  Its  study  revealed  evidence  of  undue  political 
influence  in  the  process  of  negotiating  consent  decrees.  Antitrust  Subcomm.  of 
the  House  Comni.  on  the  Judiciary  Consent  Decree  Program  of  the  Department 
of  Justice,  86th  Cong.  1st  Sess.  (1959).  In  the  recent  El  Paso  litigation  before 
the  Supreme  Court,  a  case  I  appeared  in  as  amicus  curiae,  I  think  it  fair  to  say 
that  the  lack  of  performance  of  the  Department  of  Justice  in  the  court  below  and 
the  Supreme  Court  was  strongly  influenced  by  political  considerations. 

In  light  of  this  evidence,  vesting  final  and  unreviewable  authority  in  the 
Attorney  General  to  dispense  or  deny  total  or  partial  antitrust  immunity  for 
new  joint  newspaper  operating  arrangements  is  simply  incredible.  It  is  also 
unjustified,  unwarranted,  politically  and  economically  dangerous,  and  a  danger- 
ous precedent  to  set  in  any  field  of  law.  Such  a  delegation  of  congressional 
authority  and  a  destruction  of  judicial  review  is  tantamount  to  withdrawing 
the  rule  of  law  from  the  newspaper  industry  and  substituting  a  political  office 
holder  as  Czar  to  dispense  government  largesse.  Once  the  Attorney  General 
dispenses  such  largesse,  the  joint  agency  operation  comes  within  section  4(a) 
and  is  forever  immune  from  the  rule  of  law.  If  the  present  incumbent  of  the 
office  of  Attorney  General  is  consistent,  he  should  strongly  denounce  this  de- 
struction of  law  and  order. 

Moreover,  section  4(b)  is  subject  to  the  same  objections  made  with  regard  to 
section  4(a)  of  S.  1520  and  section  4  of  S.  1312.  It  is  predicated  upon  an  assump- 
tion of  fact  that  has  never  been  proven — that  newspapers  are  failing;  it  is  based 
upon  a  vague  and  loophole  ridden  definition  of  failing;  it  converts  the  failing 
company  doctrine  into  an  absolute  defense;  it  precludes  an  examination  of  other 
interests  of  a  newspaper  owner ;  and,  it  authorizes  total  immunity  from  antitrust 
liability  for  all  phases  of  a  newspaper's  commercial  operations. 

Senator  Dirksen's  comments  following  his  proposed  amendments  suggest  that 
the  Department  of  Justice  has  ''lulled  the  existing  joint  arrangements  into  a 
false  sense  of  security" ;  that  the  Supreme  Court's  test  in  the  Citizen  Publishing 
case  is  "absurd  and  unjust" ;  that  his  proposed  amendments  offer  a  reasonable 
compromise  to  all  concerned ;  and,  that  his-  proposed  amendments  avoid  a  "broad 
exemption  to  the  antitrust  laws."  For  some  reason  I  cannot  understand  any  of 
these  claims.  It  seems  to  me  that  the  Department  of  Justice  has  been  politically 
intimidated  from  attacking  existing  arrangements  rather  than  lulling  them  into 
a  false  sense  of  security  ;  that  it  is  absurd  and  unjust  to  label  the  Supreme  Court's 
test  in  Citizen  Publishing  as  "absurd  and  unjust"  since  the  joint  operating  ar- 
rangement so  clearly  violated  the  law  as  it  existed  30  years  ago  that  the  case  is 
one  of  those  rare  instances  where  summary  judgment  was  considered  appropriate 
in  an  antitrust  case;  that  the  proposed  amendments  do  not  offer  a  reasonable 
compromise  between  existing  and  potential  joint  operating  arrangements  and 
leave  other  newspapers,  unions,  and  the  public  in  the  same  position  S.  1312  left 
theni— totally  victimized ;  and,  that  a  broad  exemption  has  not  been  avoided  and 
in  lieu  therefore  total  immunity  will  be  granted  to  existing  joint  operations  and 
the  Attorney  General  will  be  empowered  to  dispense  the  same  immunity  to  new 
applicants.  To  say  the  least,  I  find  Senator  Dirksen's  proposed  amendments  offer 
little  by  way  of  tightening  the  bill  and  that  his  comments  pursuant  to  those 
amendments  do  not  accurately  reflect  the  political,  economic  and  legal  conse- 
quences of  the  proposed  amendments. 

CONCLUSION 

I  have  been  particularly  blunt,  to  the  extent — no  doubt — that  some  members 
of  this  committee  have  been  offended  by  my  remarks.  I  have  done  this  with  pre- 
meditation, although  not  with  malice  aforethought,  and  decided  to  follow  this 
course  since  I  believe  it  points  up  a  larger  issue  than  that  immediately  before 
this  Committee.  That  issue  is  the  unwarranted  exercise  of  political  power  over 
our  local,  state,  and  national  political  life  by  vested  economic  interests.  This  body 
and  its  individual  members  are  trustees  of  the  economic,  social,  cultural  and  po- 
litical welfare  of  this  nation  and  the  people  living  within  it.  This  institution  also 
has  the  trust  of  preserving  a  viable  political  structure  so  that  all  who  are  now 
serving  and  who  will  follow  as  elected  represenatives  will  not  be  crippled  in 
performing  their  duties  by  entrenched  vested  interests  in  their  home  disticts. 
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This  proposed  legislation  is  tantamount  to  handling  the  political,  as  well  as  the 
economic,  future  of  communities  like  Salt  Lake  City  to  the  owners  of  the  com- 
munications media.  It  should  not  be  forgotten  that  the  mass  media  have  a  critical 
role  to  play  in  our  society,  in  our  political  life,  and  in  the  economic  life  of  our 
communities.  It  is  no  slogan  to  say  that  they  are  the  "linchpin"  of  a  democratic 
society  and  a  mass  market  free  enterprise  society.  Consequently,  it  is  simply  in- 
credible to  me  that  elected  representatives — the  trustees  of  the  commonwealth — 
can  even  consider  legislation  of  the  type  presented  here  with  its  drastic  implica- 
tions for  our  society.  I  have  searched  long  and  hard  for  a  plausible  justification 
for  removing  the  rule  of  law  from  the  newspaper  industry  to  the  extent  proposed 
here.  Since  no  factual  evidence  has  been  introduced  to  support  the  central  fac- 
tual question  the  proponents  of  this  measure  must  prove  and  all  the  evidence  to 
date  has  revealed  a  lengthy  list  of  antitrust  abuses  in  the  industry,  I  can  only 
conclude  that  this  measure  might  pass  because  elected  representatives  have  vio- 
lated their  trust  and  yielded  to  political  pressure.  If  these  are  the  reasons,  and  I 
am  satisfied  that  they  are,  these  reasons  both  prove  the  dangers  of  this  legis- 
lation and  condemn  it  without  more.  As  you  consider  this  measure,  I  ask  you  to 
examine  your  conscience  in  light  of  your  oath  of  office  and  determine  whether  a 
vote  in  favor  of  this  measure  is  based  upon  a  conviction  that  the  proponents  have 
proven  the  facts  they  must  prove  and  that  the  only  course  of  action  open  is 
adoption  of  S.  1520,  or  whether  an  aye  vote  is  motivated  by  a  fear  of  political  retri- 
bution or  a  desire  to  satisfy  the  unjustified  demands  of  powerful  constituents.  If 
it  is  the  latter,  the  Republic  is  indeed  in  a  sorry  state  of  affairs. 

Further,  it  seems  to  me  that  those  who  beat  their  breast  and  proclaim  their 
fidelity  to  the  Constitution  ;  those  who  preach  "law  and  order" ;  those  who  drape 
themselves  in  patriotism ;  those  who  would  proclaim  themselves  champions  of 
the  poor  and  the  oppressed ;  and,  those  who  believe  themselves  defenders  of  the 
free  enterprise  system — in  their  quest  for  higher  office  or  public  esteem — have  a 
special  burden.  If  you  would  turn  our  mass  media  over  to  private  combinations 
beyond  the  pale  of  law  and  order,  beyond  the  demands  of  the  free  enterprise 
system,  and  beyond  the  reach  of  judicial  review  without  any  evidence  of  the 
economic  necessity  for  such  a  drastic  step,  how  will  you  defend  yourselves 
against  a  charge  of  hypocracy?  It  rings  out  from  the  young,  the  poor,  and  the 
oppressed,  and  you  wonder  why? 

If  this  measure  must  pass — because  of  the  "political  realities  of  life"  at  least 
you  might  leave  one  crumb  to  those  of  us  who  must  pay  the  toll.  Even  though 
you  may  not  be  convinced,  to  the  extent  that  I  am,  that  joint  operating  arrange- 
ments of  the  type  sanctioned  by  S.  1520  are  politically  and  economically  danger- 
ous and  unnecessary,  I  do  not  think  that  a  sane  man  would  argue  that  owner- 
ship of  local  television  and  radio  stations  by  such  a  combination  is  not  dangerous. 
Consequently,  you  might  at  least  consider  requiring  newspapers  involved  in  joint 
operations  to  divest  themselves  of  local  television  and  radio  interests. 

I  would  also  urge  that  some  thought  be  given  to  the  facts  revealed  by  the 
Hearings  on  S.  1312.  If  the  information  revealed  there  is  adequately  considered. 
I  think  it  could  provide  enough  leads  for  the  Antitrust  Division,  F.T.C.  and 
F.C.C.  to  be  kept  busy  for  a  decade. 

I  must  thank  the  Committee  for  its  forebearance  and  patience.  I  have  at- 
tempted to  be  plain  and  direct,  since  I  believe  the  issues  involved  are  of  para- 
mount public  importance.  I  have  not  been  paid  to  present  my  views.  I  have  spent 
many  hours  in  patient  research  and  thought  upon  the  matters  before  the  Com- 
mittee. I  have  done  so  at  my  own  expense.  I  have  said  what  I  have  said  be- 
cause I  believe  these  facts  and  issues  are  the  ones  truly  before  this  Committee. 
It  is  my  hope  the  Committee  will  resolve  them  in  favor  of  the  people  and  our 
posterity.  In  order  to  do  so,  I  urge  you  to  heed  Burke's  admonition  and  be  as 
far  away  as  anyone  from  any  endeavor  to  give  S.  1520  effect. 


Statement  of  Thomas  R.  Henry,  Seagraves,  Tex. 

The  hearings  held  on  "failing  newspaper"  legislation  have  been  so  extensive, 
and  the  opposition  to  this  legislation  so  conclusive  and  well  presented,  it  would 
seem  difficult  to  comment  without  repeating  what  has  already  been  said.  Never- 
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theless,  I  would  like  to  briefly  express  my  opposition  to  S.  1520,  "Newspaper 
Preservation  Act." 

During  World  War  I,  while  in  grade  school,  I  bought  a  small  printing  press 
and  some  type  and  started  a  small  school  paper.  Thereafter,  I  was  employed 
by  various  newspapers  until  I  finished  my  education  and  made  newspaper  work 
my  life  career.  I  have  been  connected  with  the  newspaper  industry  for  more 
than  50  years,  having  been  both  an  employer  and  an  employee.  Many  years  ago 
I  was  employed  by  some  of  the  newspapers  involved  in  these  joint  operating 
arrangements,  and  I  have  been  in  the  offices  and  plants  of  a  number  of  these 
newspapers. 

I  have  witnessed  at  first  hand,  consolidations,  operating  arrangements,  secret 
agreements,  market  control,  price  fixing,  and  the  ruthless  elimination  of  com- 
petition. To  exempt  newspapers  from  the  antitrust  laws,  as  stipulated  in  Sec.  3 
and  4,  would  no  doubt  sound  the  death  knell  for  many  suburban  and  smaller 
papers.  I  do  not  see  the  point  in  destroying  one  newspaper  in  an  effort  to  help 
another  newspaper. 

During  1932  I  was  employed  by  The  Morning  Press  in  Santa  Barbara,  Califor- 
nia. The  Morning  Press  was  having  some  financial  difficulty,  and  if  I  remember 
correctly,  the  employees  took  a  cut  in  wages  and  it  seemed  the  situation  was 
under  control,  when  suddenly  the  employees  were  given  notice  their  employment 
would  be  terminated.  The  Morning  Press  was  to  be  printed  and  distributed  in  the 
plant  of  the  competing  newspaper,  The  Daily  News. 

There  is  only  one  daily  newspaper  being  published  in  Santa  Barbara  at  the 
present  time.  It  is  listed  in  the  Telephone  Directory  as  Santa  Barbara  News 
Press.  There  is  more  advertising  in  the  yellow  pages  of  the  Santa  Barbara  Tele- 
phone Directory  for  the  Los  Angeles  Herald  Examiner  and  the  Los  Angeles  Times 
than  there  is  for  the  Santa  Barbara  News  Press.  Consolidation  or  joint  operation 
did  not  preserve  the  independent  editorial  voice  of  The  Morning  Press. 

There  seems  to  be  considerable  emotionalism  centered  about  this  legislation. 
The  theory  is  advanced  that  no  harm  would  be  done  by  exempting  newspapers 
from  antitrust  regulation.  My  experience  in  the  newspaper  business  would  indi- 
cate otherwise.  Passage  of  S.  1520  would  no  doubt  be  disastrous  for  many 
newspapers,  and  would  provide  the  opening  wedge  to  break  up  all  antitrust  laws 
and  jeopardize  our  entire  free  enterprise  system. 

Present  conditions  would  seem  to  indicate  that  antitrust  laws  should  be 
strengthened,  rather  than  weakened  and  undermined. 


Federal  Trade  Commission  Comment  on  S.  1520 

Deab  Mr.  Chairman  :  This  is  in  response  to  your  request  of  May  26,  1969,  for 
the  views  of  the  Commission  on  S.  1520,  a  bill  entitled  the  "Newspaper  Preserva- 
tion Act." 

The  purpose  of  S.  1520  is  to  grant  immunity  from  the  antitrust  laws  for  joint 
operating  agreements  between  competing  newspapers  where  such  an  agreement 
has  been  entered  into  because  of  the  economic  distress  of  all  but  one  of  the 
parties  involved.  The  immunity  would  permit  competing  newspapers  to  jointly 
produce  and  distribute  their  papers  and  at  the  same  time  eliminate  all  competi- 
tion between  such  papers  by  permitting  the  fixing  rates  of  identical  subscription 
rates  and  advertising  rates,   and  the  pooling  of  profits. 

The  Commission  strongly  opposes  the  enactment  of  this  bill.  Joint  activities 
by  newspapers,  such  as  price  fixing,  profit  pooling,  market  allocation  and  other 
agreements  restraining  competition,  are  in  violation  of  our  national  economic 
policy  as  reflected  in  the  antitrust  laws.  Such  activities  have  long  been  held  to  be 
per  se  violations  of  the  Sherman  Act  because  of  their  "pernicious  effect  on 
competition  and  lack  of  any  redeeming  virtue."  Northern  Pac.  Ry.  v.  United 
States,  356  U.S.  1,  5  (1958).  The  Commission  believes  that  the  unfettered 
enforcement  of  the  antitrust  laws  is  the  surest  way  to  promote  the  First  Amend- 
ment policy  favoring  "the  widest  possible  dissemination  of  information  from 
diverse  and  antagonistic  sources."  Associated  Press  v.  United  States,  326  U.S.  1, 
20  (1945).  The  Commission  is  opposed  to  artificial  legislative  means  for  preserv- 
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ing  business  enterprises  against  the  normal  rigors  of  competition  and  against  the 
normal  economic  pressures,  especially  when  the  means  involved  is  through 
exemption  from  the  antitrust  laws. 

Contrary  to  the  stated  purpose  of  the  bill,  the  enactment  of  S.  1520  may  lead 
to  the  elimination  of  truly  independent  competing  newspapers  in  many  instances 
where  thev  could  be  preserved.  The  enactment  of  S.  1520,  legalizing  price  fixing, 
profit  pooling  and  market  allocation,  may  encourage  newspapers  to  enter  into 
such  anticompetitive  joint  arrangements  rather  than  compete.  The  mutuality  of 
economic  interests  that  would  result  from  such  anticompetitive  joint  arrange- 
ments may  very  well  stifle  any  meaningful  independent  free  voice  by  either 
newspaper. 

There  are  additional  specific  reasons  why  the  Commission  objects  to  the 
enactment  of  S.  1520.  Joint  printing  operations  and  joint  distribution  of  news- 
papers are  economy  measures.  They  can  be  conducted  jointly  by  competitors, 
without  the  necessity  for  either  partner  to  totally  surrender  his  economic  in- 
dependence. Such  joint  activities  can  be  conducted  lawfully  under  existing  leg- 
islation. There  is  no  indication  whatsoever  that  such  clearly  unlawful  acts  as  price 
fixing,  rate  fixing  and  division  of  revenue  are  in  fact  necessary  for  the  independent 
existence  of  newspapers. 

The  exemptions  contained  in  the  bill  would  apparently  be  pernetual.  There  is 
no  provision,  for  example,  for  a  joint  arrangement  to  be  terminated  once  the 
failing  partner  has  recovered  his  economic  health.  There  is  no  discretionary  au- 
thority to  prohibit  or  terminate  an  exempted  joint  agreement  that  is  in  fact 
motivated  by  a  monopolistic  intent,  or  that  imposes  excessive  and  unnecessary 
anticompetitive  restrictions.  This  remains  true  even  though  such  joint  agree- 
ment no  longer  accomplishes  the  basic  purpose  for  the  exemption — the  preserva- 
tion of  an  independent  editorial  voice  and  news  coverage. 

The  provisions  of  the  bill  totally  isolate  each  individual  newspaper  from  the 
umbrella  of  its  ownership.  Every  failing  newspaper  may  enter  into  a  joint 
operating  arrangement  without  reference  to  the  identity  or  financial  resources 
of  its  owner  or  owners.  The  bill  authorizes  multiple  failing  newspapers  to  enter 
into  arrangements  with  not  more  than  one  newspaper  that  it  other  than  a  failing 
newspaper.  This  recognizes  existence  of  the  alternative  of  a  possible  merger  or 
joint  arrangement  between  two  or  more  failing  newspapers  which  might  suffice 
to  preserve  their  existence  and  independence.  Further,  newspapers  in  economic 
distress  may  seek  an  exempt  joint  arrangement  without  search  for  an  available 
purchaser  who  could  truly  continue  an  independent  newspaper  operation. 

The  exemptions  provided  for  joint  operating  agreements  will  serve  only  to 
increase  concentration  in  the  newspaper  industry.  In  the  case  of  a  joint  oper- 
ating arrangement  the  assets  of  two  or  more  separate  enterprises  are  pooled 
together  and  retained  in  an  existing  operation.  These  assets  are  not  available 
for  reinvestment  in  other  newspaper  ventures.  The  combined  assets  may  thus 
create  a  greater  barrier  to  entry  of  a  new  enterprise  than  would  the  acquisition 
or  merger  of  the  same  interest  which  dissipated  a  portion  of  the  assets  of  the 
single  firm  that  remained  in  existence.  Therefore,  joint  operating  arrangements 
which  would  be  exempt  from  the  antitrust  laws  under  the  pending  bill  may  be 
more  restrictive  of  trade  than  would  an  acquisition. 

S.  1520  would  apparently  alter  the  "failing  company"  doctrine  as  it  presently 
exists  in  respect  to  newspapers.  The  entire  history  of  the  "failing  company" 
defense,  which  dates  at  least  to  the  1910's,  has  been  concerned  with  delineating 
the  scope  of  the  concept  of  "failing" :  financial  distress,  threat  of  insolvency  or 
bankruptcy,  facing  liquidation,  no  alternative  available  purchasers.  The  pro- 
posed bill  would  define  a  "failing  newspaper"  only  as  one  which,  regardless  of 
its  ownership  or  affiliation,  "appears  unlikely  to  remain  or  become  a  financially 
sound  publication."  This  redefinition  of  a  "failing  company"  is  seriously  anti- 
competitive. 

The  Gommssion  is  also  opposed  to  S.  1520,  if  amended  according  to  the  pro- 
posal offered  by  Senator  Brooke.  The  Brooke  amendment  would  exempt  from 
the  antitrust  laws  joint  operating  agreements,  except  for  such  joint  activities 
as  price  fixing,  profit  sharing  and  common  editorial  staffs  and  policies.  As  stated, 
we  believe  the  joint  activities  which  the  Brooke  amendment  would  exempt  are 
permissible  under  present  law. 
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The  Brooke  amendment  also  proposes  to  exempt  past  joint  operating  arrange- 
ments which  provided  for  price  fixing  and  profit  sharing  from  suits  by  the  gov- 
ernment or  private  parties  under  the  antitrust  laws,  which  exemption  would 
continue  for  a  period  of  six  months  from  the  date  of  enactment  of  the  proposed 
bill.  The  Commission  is  strongly  opposed  to  any  legislation  which  prevents  the 
government  from  challenging  violations  of  the  antitrust  laws,  or  which  prevents 
private  parties  from  obtaining  redress  for  injuries  to  their  business  or  property 
occasoned  by  violations  of  the  antitrust  laws. 

The  Brooke  amendment  also  does  not  meet  the  other  Commission  objections 
to  S.  1520,  which  have  been  set  forth  herein. 

The  Commission  is  opposed  to  exempting  newspaper  publishers  from  the  anti- 
trust laws.  Such  an  exemption  could  lead  to  requests  for  exemptions  for  maga- 
zines, broadcasters,  or  other  businesses  whose  continued  existence  might  be 
thought  to  be  in  the  public  interest.  Newspaper  enterprises  should  be  subject  to 
the  rigors  of  competition,  their  survival  dependent  upon  their  efficiency  and 
responsiveness  to  the  needs  of  the  marketplace.  Anticompetitive  joint  newspaper 
arrangements  may  well  be  less  desirable  than  a  full  merger  with  a  competitor 
since  such  arrangements  are  likely  to  create  higher  and  more  formidable  barriers 
to  entry  by  any  new  competitors.  "Freedom  to  publish  is  guaranteed  by  the  Con- 
stitution, but  freedom  to  combine  to  keep  others  from  publishing  is  not."  Asso- 
ciated Press  v.  United  States,  supra. 

By  direction  of  the  Commission  : 

Paul  Rand  Dixon, 

Chairman. 

N.B. — Pursuant  to  regulations,  this  report  was  submitted  to  the  Bureau  of  the 
Budget  on  July  14,  1969,  and  on  July  25,  1969,  the  Bureau  of  the  Budget  advised 
that  there  is  no  objection  to  the  submission  of  this  report  from  the  standpoint  of 
the  Administration's  program. 

Joseph  W.  Shea, 

Secretary. 

Article,  "T.N.I.  Pressure  Reported  on  Mathews  TV  Interview,"  From  the 
Green  Valley  News,  Green  Valley,  Ariz.,  June  19,  1969 

(By  Steve  Emerine,  Copublisher) 

Video  taped  statements  by  William  R.  Mathews,  editor  and  publisher  of  the 
Arizona  Daily  Star,  reportedly  were  deleted  from  an  interview  telecast  June  7  on 
KOLD-TV  because  of  pressure  from  Tucson  Newspapers  Inc. 

The  Green  Valley  News  was  told  this  week  that  attorneys  for  TNI  visited  the 
Tucson  television  station  after  learning  of  the  interview  by  KOLD-TV  News 
Director  George  Borozan  and  requested  that  Mathews'  comments  on  the  TNI 
anti-trust  suit  be  deleted.    . 

Pressure  from  the  newspapers  succeeded  in  getting  the  television  station  to 
"edit  the  hell  out  of"  the  taped  interview,  a  TNI  employee  told  the  co-publishers 
of  the  Green  Valley  News. 

Mathews  had  told  Borozan  that  the  U.S.  Supreme  Court  decision  ordering  Tuc- 
son Daily  Citizen  Publisher  William  A.  Small  Jr.  to  sell  the  Star  was  "good"  for 
Tucson,  the  News  was  told. 

The  veteran  publisher,  now  on  sick  leave  at  half -pay,  also  was  said  to  have  told 
Borozan  that  both  the  Star  and  Citizen  would  survive  if  the  Star  is  sold  to  an- 
other owner  and  the  two  papers  are  required  to  establish  separate  advertising 
and  circulation  departments. 

Mathews  also  said  that  since  the  Citizen  acquired  the  Star  from  him  in  early 
1965,  the  Star  has  been  placed  on  a  tight  editorial  budget  and  added  that  subtle 
editorial  pressures  have  been  exerted  on  the  morning  paper  by  the  operators  of 
the  Citizen,  according  to  a  source  familiar  with  the  interview's  content 

None  of  that  material  appeared  in  the  televised  interview. 

Attorneys  for  the  Citizen  have  contended  during  their  battle  against  a  U.S. 
Justice  Department  anti-trust  suit  that  the  two  newspapers  have  had  completely 
separate  editorial  policies  and  that  forcing  them  to  separate  their  joint  advertis- 
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ing  and  circulation  departments  would  result  in  the  failure  of  one  or  the  other 
Tucson  newspaper. 

The  U.S.  District  Court  in  Tucson  has  ordered  Small  to  sell  the  Star  and 
propose  a  plan  whereby  the  Star-Citizen  advertising  and  circulation  departments 
will  not  be  in  violation  of  federal  anti-trust  laws. 

The  U.S.  Supreme  Court  upheld  the  lower  court  ruling  in  March  and  gave 
Small  PO  days  to  submit  a  plan  to  conform  to  the  court  order. 

On  the  television  program,  Mathews  was  asked  if  the  decision  would  cause 
TNI  "to  fall  apart." 

"No,  it  won't  fall  apart,"  he  told  Borozan.  "It  will  go  on  much  as  it  is  now." 

A  TNI  employee  told  the  News,  "You  should've  seen  the  telephone  calls  after 
we  heard  about  that  (the  interview).  We  got  them  to  edit  the  hell  out  of  it." 

Several  employees  of  the  two  Tucson  newspapers  said  the  same  thing. 

A  KOLD-TV  employee  told  the  News :  "We  edited  it.  We  couldn't  run  all  that 
he  said.  It  would  have  put  somebody  on  the  spot." 

The  News  also  talked  to  another  employee  of  TNI  and  a  KOLD-TV  staff 
member  who  denied  any  knowledge  of  the  alleged  editing  of  the  Mathews  tape. 

"How  could  we  tell  KOLD  what  to  run?"  the  TNI  employee  asked.  "We  sure 
as  hell  wouldn't  let  Borozan  tell  us  how  to  put  out  our  newspaper." 

KOLD-TV,  a  Columbia  Broadcasting  System  affiliate,  recently  was  purchased 
by  the  Detroit  News. 

Editorial,  "Preserving  An  Independent  Voice 

[From  the  Wall  Street  Journal,  July  2,  1969] 

It's  always  sad  to  see  a  newspaper  fail,  and  the  sadness  obviously  is  greatest 
among  those  in  the  business.  Even  a  newspaperman,  however,  may  wonder 
just  how  far  the  Government  should  go  to  help. 

The  Government  already  goes  pretty  far.  As  existing  antitrust  law  is  inter- 
preted, a  newspaper  in  financial  straits  can  share  printing,  circulation  and 
similar  facilities  with  another  paper.  Such  an  arrangement  permits  each  paper 
to  retain  its  editorial  identity,  its  independent  "voice." 

Some  papers,  though,  have  done  a  good  bit  more.  In  addition  to  merging  print- 
ing and  circulation  arrangements,  they  have  combined  to  set  advertising  and 
circulation  rates  and  have  pooled  their  profits.  The  Supreme  Court  last  March 
held  those  added  steps  illegal,  and  Congress  now  is  considering  a  bill  that  would 
in  effect  reverse  the  court. 

The  Supreme  Court's  view,  it  seems  to  us,  should  prevail.  With  growing  com- 
petition from  television  and  elsewhere,  newspapers  do  have  many  problems. 
Yet  if  a  newspaper  needs  more  help  than  the  economies  of  a  joint  printing  and 
circulation  setup,  there  is  a  real  question  as  to  just  how  well  it  is  and  has  been 
serving  its  market. 

Perhaps  the  problem  is  the  common  one  of  management.  In  that  case  the  best 
solution,  as  Federal  antitrust  chief  McLaren  suggests,  may  be  to  sell  the  paper 
to  fresh  management  or  to  merge  it  outright  with  another. 

"It  can  be  assumed,"  said  Mr.  McLaren  in  opposing  the  pending  Congressional 
legislation,  "that  new  competition  will  be  more  likely  to  enter  a  newspaper  market 
occupied  by  one  publisher,  even  though  he  publishes  morning  and  evening  papers, 
than  it  will  be  a  market  with  separate  and  ostensibly  independent  publishers 
bound  together  in  an  agreement  to  eliminate  commercial  competition." 

Even  if  a  newspaper's  management  is  excellent,  its  market  may  have  changed 
materially.  Some  cities  may  simply  be  unable  to  support  as  many  papers  as  they 
once  did  ;  in  others,  many  readers  may  have  been  siphoned  off  by  strong  suburban 
papers.  In  any  case,  when  two  newspapers  are  completely  inseparable  commer- 
cially there  is  bound  to  be  doubt  that  they  can  remain  forever  independent  edito- 
rially. 

One  opponent  of  the  Congressional  bill  has  suggested  that  an  open  Federal 
subsidy  would  be  preferable  to  such  sweeping  antitrust  preference.  Either  way, 
extensive  dependence  on  Government  seems  a  dubious  means  to  preserve  news- 
paper independence. 
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Arizona. 


[March  10,  1969.] 

Mr.  Justice  Douglas  delivered  the  opinion  of  the 
Court. 

Tucson,  Arizona,  has  only  two  daily  newspapers  of 
general  circulation,  the  Star  and  the  Citizen.  The 
Citizen  is  the  oldest,  being  founded  before  1900  and  is 
an  evening  paper  published  six  times  a  week.  The  Star,, 
slightly  younger  than  the  Citizen,  has  a  Sunday  as  well 
as  a  daily  issue.  Prior  to  1940  the  two  papers  vigorously 
competed  with  each  other.  While  their  circulation  was 
about  equal,  the  Star  sold  50%  more  advertising  space 
than  the  Citizen  and  operated  at  a  profit,  while  the 
Citizen  sustained  losses.  Indeed  the  Star's  annual 
profits  averaged  about  $25,825,  while  the  Citizen's  annual 
losses  averaged  about  $23,550. 

In  1936  the  stock  of  the  Citizen  was  purchased  by  one 
Small  and  one  Johnson  for  $100,000  and  they  invested 
an  additional  $25,000  of  working  capital.  They  sought 
to  interest  others  to  invest  in  the  Citizen  but  were  not 
successful.  Small  increased  his  investment  in  the  Citi- 
zen, moved  from  Chicago  to  Tucson,  and  was  prepared 
to  finance  the  Citizen's  losses  for  at  least  awhile  from 
his  own  resources.  It  does  not  appeal*  that  Small  and 
Johnson  sought  to  sell  the  Citizen;  nor  was  the  Citizen 
about  to  go  out  of  business.  The  owners  did,  however r 
negotiate  a  joint  operating  agreement  between  the  two- 
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papers  which  was  to  run  for  25  years  from  March  1940r 
a  term  that  was  extended  in  1953  until  1990.  By  its 
terms  the  agreement  may  be  canceled  only  by  mutual 
consent  of  the  parties. 

The  agreement  provided  that  each  paper  should  retain 
its  own  views  and  editorial  department,  as  well  as  its 
corporate  identity.  It  provided  for  the  formation  of 
Tucson  Newspapers,  Inc.  (TNI),  which  was  to  be  owned 
in  equal  shares  by  the  Star  and  Citizen  and  which  was 
to  manage  all  departments  of  their  business  except  the 
news  and  editorial  units.  The  production  and  distribu- 
tion equipment  of  each  paper  was  transferred  to  TNI. 
The  latter  had  five  directors — two  named  by  the  Starr 
two  by  the  Citizen,  and  the  fifth  chosen  by  the  Citizen 
out  of  three  named  by  the  Star. 

The  purpose  of  the  agreement  was  to  end  any  business 
or  commercial  competition  between  the  two  papers  and 
to  that  end  three  types  of  controls  were  imposed.  First 
was  price  fixing.  The  newspapers  were  sold  and  dis- 
tributed by  the  circulation  department  of  TNI;  com- 
mercial advertising  placed  in  the  papers  was  sold  only 
by  the  advertising  department  of  TNI;  the  subscription 
and  advertising  rates  were  set  jointly.  Second  was 
profit  pooling.  All  profits  realized  were  pooled  and  dis- 
tributed to  the  Star  and  the  Citizen  by  TNI  pursuant 
to  an  agreed  ratio.  Third  was  a  market  control.  It  was 
agreed  that  neither  the  Star  nor  Citizen  nor  any  of  their 
stockholders,  officers,  and  executives  would  not  engage 
in  any  other  business  in  Pima  County — the  metropolitan 
area  of  Tucson — in  conflict  with  the  agreement.  Thus 
competing  publishing  operations  were  foreclosed. 

All  commercial  rivalry  between  the  papers  ceased. 
Combined  profits  before  taxes  rose  from  $27,531  in  1940 
to  $1,727,217  in  1964. 

The  Government's  complaint  charged  an  unreasonable 
restraint  of  trade  or  commerce  in  violation  of  §  1  of  the 
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Sherman  Act,  15  U.  S.  C.  §  1,  and  a  monopoly  in  viola- 
tion of  §  2.  15  U.  S.  C.  §  2.  The  District  Court,  after 
finding  that  the  joint  operating  agreement  contained 
provisions  which  were  unlawful  per  se  under  §  1,  granted 
the  Government's  motion  for  summary  judgment. 

The  case  went  to  trial  on  the  S  2  charge  and  also  on 
a  charge  brought  under  S  7  of  the  Clayton  Act,  15 
IT.  S.  C.  §  18. 1  The  latter  charge  arose  out  of  the  acquisi- 
tion of  the  stock  of  the  Star  by  the  shareholders  of  the 
Citizen  pursuant  to  an  option  in  the  joint  operating 
agreement.  Arden  Publishing  Company  was  formed  as 
the  vehicle  of  acquisition  and  it  now  publishes  the  Star. 

At  the  end  of  the  trial  the  District  Court  found  that 
the  joint  operating  agreement  in  purpose  and  effect 
monopolized  the  only  newspaper  business  in  Tucson  in 
violation  of  §  2  of  the  Sherman  Act. 

As  respects  the  Clayton  Act  charge  the  District  Court 
found  that  in  Pima  County,  the  appropriate  geographic 
market,  Citizen's  acquisition  of  the  Star  stock  had  the 
effect  of  continuing  in  a  more  permanent  form  a  sub- 
stantially lessening  of  competition  in  daily  newspaper 
publishing  that  is  condemned  by  §  7. 

The  decree  does  not  prevent  all  forms  of  joint  opera- 
tion. It  requires,  however,  appellants  to  submit  a  plan 
for  divestiture  and  re-establishment  of  the  Star  as  an 
independent  competitor  and  for  modification  of  the  joint- 
operating  agreement  so  as  to  eliminate  the  price-fixing, 
market  control,  and  profit  pooling  provisions.  280  F. 
Supp.  978.  The  case  is  here  by  way  of  appeal.  15 
U.  S.  C.  §  29. 


1  Section  7  pro\ides  in  part: 

".  .  .  no  corporation  engaged  in  commerce  shall  acquire,  direct ly 
or  indirectly,  the  whole  or  any  part  of  the  stock  or  other  share 
capital  ...  of  another  corporation  engaged  also  in  commerce,  where 
in  any  line  of  commerce  in  any  section  of  the  country,  the  effect  of 
such  acquisition  may  be  substantially  to  lessen  competition,  or  to 
tend  to  create  a  monopoly." 
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We  affirm  the  judgment.  The  §  1  violations  are  plain 
beyond  peradventure  of  doubt.  Price-fixing  is  illegal 
per  se.  United  States  v.  Masonite  Corp.,  316  U.  S. 
265,  276.  Pooling  of  profits  pursuant  to  an  inflexible 
ratio  at  least  reduced  incentives  to  compete  for  circula- 
tion and  advertising  revenues  and  runs  afoul  of  the 
Sherman  Act.  Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  328.  The  agreement  not  to  engage  in 
any  other  publishing  business  in  Pima  County  was  a 
division  of  fields  also  banned  by  the  Act.  Timken  Co. 
v.  United  States,  341  U.  S.  593.  The  joint  operating 
agreement  exposed  the  restraints  so  clearly  and  unam- 
biguously as  to  justify  the  rather  rare  use  of  a  summary 
judgment  in  the  antitrust  field.  See  Northern  Pac.  R. 
Co.  v.  United  States,  356  U.  S.  1.  5. 

The  only  real  defense  of  appellants  was  the  failing 
company  defense — a  judicially  created  doctrine."  The 
facts  tendered  were  excluded  on  the  §  1  charge  but  were 
admitted  on  the  §  2  charge  as  well  as  on  the  §  7  charge 
under  the  Clayton  Act.  So  whether  or  not  the  District 
Court  was  correct  in  excluding  the  evidence  under  the 
§  1  charge,  it  is  now  before  us;  and  a  consideration  of 


-  See  Bok,  Section  7  of  the  Clayton  Act  and  the  Merging  of  Law 
and  Economies,  74  Harv.  L.  Rev.  226,  339  (1960);  Hale  k  Hale, 
Failing  Firms  and  the  Merger  Provision  of  the  Antitrust  Laws, 
52  Ky.  L.  Rev.  597,  607  (1964);  Connor,  Section  7  of  the  Clayton 
Act:  The  "Failing  Company"  Myth,  49  Geo.  L.  J.  84,  96  (1960). 

The  failing  company  doctrine  was  held  to  justify  mergers  in 
United  States  v.  Maryland  ((•  Virginia  Milk  Producers  Assn..  167 
F.  Supp.  799,  aff'd  362  U.  S.  458,  and  in  Union  Leader  Corp.  v. 
Newspapers  of  Neic  England,  2S4  F.  2d  5S2. 

For  cases  where  the  failing  company  doctrine  was  not  allowed  as 
a  defense  see  United  States  v.  Diebold.  369  U.  S.  654;  United  States 
v.  El  Paso  Gas  Co.,  376  U.  S.  651 ;  United  States  v.  Von's  Grocery 
Co..  384  U.  S.  270;  United  States  v.  Philadelphia  National  Ban!;, 
374  U.  S.  321,  372,  n.  46;  United  States  v.  Third  National  Bank, 
300  U.  S.  171. 
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it  makes  plain  that  the  requirements  of  the  failing  com- 
pany doctrine  were  not  met.  That  defense  was  before 
the  Court  in  International  Shoe  Co.  v.  Federal  Trade 
Commission,  280  IT.  S.  291,  where  §  7  of  the  Clayton 
Act  was  in  issue.1  The  evidence  showed  that  the  re- 
sources of  one  company  were  so  depleted  and  the  pros- 
pect of  rehabilitation  so  remote  that  "it  faced  the  grave 
probability  of  a  business  failure."  280  U.  S.,  at  302. 
There  was,  moreover,  "no  other  prospective  purchaser." 
Ibid.  It  was  in  that  setting  that  the  Court  held  that 
the  acquisition  of  that  company  by  another  did  not 
substantially  lessen  competition  within  the  meaning  of 
§  7.  280  U.  S.,  at  302-303. 
In  the  present  case  the  District  Court  found: 

"At  the  time  Star  Publishing  and  Citizen  Pub- 
lishing entered  into  the  operating  agreement,  and 
at  the  time  the  agreement  became  effective,  Citizen 
Publishing  was  not  then  on  the  verge  of  going  out 
of  business,  nor  was  there  a  serious  probability  at 
that  time  that  Citizen  Publishing  would  terminate 


:;  It  should  bo  noted  that  at  the  time  the  International  Shoe  Co. 
ease  was  deeided  §7  of  the  Clayton  Act  provided:  "No  corpora- 
tion .  .  .  shall  acquire  .  .  .  stock  or  other  share  capital  of  another 
corporation  .  .  .  where  the  effect  of  such  acquisition  may  be  to' 
substantially  lessen  competition  between  the  corporation  whose  stock 
is  acquired  and  the  corporation  making  the  acquisition.  .  .  .  Con- 
sequently, where  the  acquired  company  was  "such  as  to  necessitate 
liquidation,"  and  where  "the  prospect  for  future  competition  .  .  . 
was  entirely  eliminated,"  it  may  have  been  reasonable  to  conclude 
that  there  was  no  more  existing  competition  between  the  com- 
panies to  be  lessened  by  acquisition.  280  U.  S.,  at  294.  In  1950, 
however,  §  7  was  amended  to  make  the  measure  of  anticompetitive 
acquisitions  the  extent  to  which  they  lessened  competition  "in  any 
line  of  commerce,"  rather  than  the  extent  to  which  they  lessened 
competition  "between"  the  two  companies. 

We  have  no  occasion,  however,  to  determine  what  changes,  if  any, 
that  amendment  had  on  the  "failing  company"  doctrine. 
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its  business  and  liquidate  its  assets  unless  Star 
Publishing  and  Citizen  Publishing  entered  into  the 
operating  agreement." 

The  evidence  sustains  that  finding.  There  is  no  indi- 
cation that  the  owners  of  Citizen  were  contemplating  a 
liquidation.  They  never  sought  to  sell  the  Citizen  and 
there  is  no  evidence  that  the  joint  operating  agreement 
was  the  last  straw  at  which  Citizen  grasped.  Indeed 
the  Citizen  continued  to  be  a  significant  threat  to  the 
Star.  How  otherwise  is  one  to  explain  the  Star's  will- 
ingness to  enter  into  an  agreement  to  share  its  profits 
with  Citizen?  Would  that  be  true  if  as  now  claimed  the 
Citizen  was  on  the  brink  of  collapse? 

The  failing  company  doctrine  plainly  cannot  be 
applied  in  a  merger  or  in  any  other  case  unless  it  is 
established  that  the  company  that  acquires  it  or  brings 
it  under  dominion  is  the  only  available  purchaser.  For 
if  another  person  or  group  could  be  interested,  a  unit  in 
the  competitive  system  would  be  preserved  and  not  lost 
to  monopoly  power.  So  even  if  we  assume  arguendo 
that  in  1940  the  then  owners  of  the  Citizen  could  not 
long  keep  the  enterprise  afloat,  no  effort  was  made  to 
sell  the  Citizen;  its  properties  and  franchise  were  not 
put  in  the  hands  of  a  broker;  and  the  record  is  silent 
on  what  the  market,  if  any,  for  the  Citizen  might  have 
been.  Cf.  United  States  v.  Diebold,  Inc.,  369  U.  S. 
654,  655. 

Moreover,  we  know  from  the  broad  experience  of  the 
business  community  since  1930,  the  year  when  the  Inter- 
national Shoe  case  was  decided,  that  companies  reorga- 
nized through  receivership,  or  through  Chapter  10  or 
Chapter  11  of  the  Bankruptcy  Act  often  emerged  as 
strong  competitive  companies.  The  prospects  of  reorga- 
nization of  the  Citizen  in  1940  would  have  to  be  dim  or 
nonexistent  to  make  the  failing  company  doctrine  applic- 
able to  this  case. 
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The  burden  of  proving  that  the  conditions  of  the 
failing  company  doctrine  4  have  been  satisfied  is  on  those 
who  seek  refuge  under  it.  That  burden  has  not  been 
satisfied  in  this  case. 

We  confine  the  failing  company  doctrine  to  its  present 
narrow  scope. 

The  restraints  imposed  by  these  private  arrangements 
have  no  support  from  the  First  Amendment  as  Asso- 
ciated Press  v.  United  States,  326  U.  S.  1.  20,  teaches. 

Neither  news  gathering  nor  news  dissemination  is 
being  regulated  by  the  present  decree.  It  deals  only 
with  restraints  on  certain  business  or  commercial  prac- 
tices. The  restraints  on  competition  with  which  the 
present  decree  deals  and  which  we  approve  comport 
neither  with  the  antitrust  laws  nor  with  the  First 
Amendment.    As  we  stated  in  the  Associated  Press  case: 

"It  would  be  strange  indeed  .  .  .  ,  if  the  grave 
concern  for  freedom  of  the  press  which  prompted' 


4  Bills  were  introduced  both  in  the  90th  Congress  (S.  1312  by 
Mr.  Hayden  and  H.  R.  19123  by  Mr.  Edmondson)  and  in  the  91st 
Congress  (H.  R.  279  by  Mr.  Matsunaga  and  H.  R.  5199  by 
Mr.  Johnson)  to  exempt  from  the  antitrust  laws  joint  operating 
agreements  between  newspapers  because  of  economic  distress.  Ex- 
tensive hearings  were  held  in  1967  and  1968.  See  Hearings,  Sub- 
committee on  Antitrust  and  Monopoly,  Senate  Judiciary  Committee 
on  S.  1312,  Pts.  1,  2,  3,  4,  5,  and  6;  Hearings,  Antitrust  Subcommittee 
House  Judiciary  Committee  on  H.  R.  19123  and  Related  Bills,  Serial 
No.  25.  The  hearings  reflect  all  shades  of  opinion.  As  stated  by 
the  House  Subcommittee: 

"The  antitrust  laws  embody  concepts  and  principles  which  long 
have  been  considered  to  be  the  bedrock  of  our  economic  institutions. 
Piece-meal  exemptions  from  the  antitrust  laws  to  cope  with  problems 
of  particular  industries  have  been  given  reluctantly  and  only  after 
there  has  been  a  clear  showing  of  overriding  need."  Hearings, 
op.  cit.  supra,  Serial  No.  25,  p.  2.  See  Roberts,  Antitrust  Problems 
in  the  Newspaper  Industry,  82  Harv.  L.  Rev.  319,  344-352  (1968); 
Flynn,  Antitrust  and  the  Newspapers,  A  Comment  on  S.  1312,  22 
Vand.  L.  Pev.  103  (1968). 

As  of  this  date  Congress  has  taken  no  action  on  any  of  those 
bills. 
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adoption  of  the  First  Amendment  should  be  read  as 
a  command  that  the  government  was  without  power 
to  protect  that  freedom.  The  First  Amendment, 
far  from  providing  an  argument  against  application 
of  the  Sherman  Act,  here  provides  powerful  reasons 
to  the  contrary.  That  Amendment  rests  on  the 
assumption  that  the  widest  possible  dissemination 
of  information  from  diverse  and  antagonistic  sources 
is  essential  to  the  welfare  of  the  public,  that  a  free 
press  is  a  condition  of  a  free  society.  Surely  a 
command  that  the  government  itself  shall  not  im- 
pede the  free  flow  of  ideas  does  not  afford  non- 
governmental combinations  a  refuge  if  they  impose 
restraints  upon  that  constitutionally  guaranteed 
freedom.  Freedom  to  publish  means  freedom  for 
all  and  not  for  some.  Freedom  to  publish  is  guaran- 
teed by  the  Constitution,  but  freedom  to  combine 
to  keep  others  from  publishing  is  not.  Freedom  of 
the  press  from  governmental  interference  under  the 
First  Amendment  does  not  sanction  repression  of 
that  freedom  by  private  interests.  The  First 
Amendment  affords  not  the  slightest  support  for  the 
contention  that  a  combination  to  restrain  trade  in 
news  and  views  has  any  constitutional  immunity. " 
326  U.  S.,  at  20. 

The  other  points  mentioned  are  too  trivial  for  dis- 
cussion. Divestiture  of  the  Star  seems  to  us  quite 
proper.  At  least  there  is  no  showing  of  that  abuse  of 
discretion  which  authorizes  us  to  recast  the  decree.  See 
United  States  v.  Creseent  Amusement  Co.,  323  U.  S.  173. 
185. 

Affirmed. 

Mr.  Justice  Fortas  took  no  part  in  the  consideration 
or  decision  of  this  case. 
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Mr.  Justice  Harlan,  concurring  in  the  result. 

When  the  owners  of  the  Citizen  and  the  Star  embarked! 
upon  their  joint  venture  in  1940,  they  did  not  believe 
that  they  were  combining  their  commercial  operations 
for  all  time.  Rather,  their  contract  provided  that  the 
venture  would  last  for  25  years  and  that  the  relationship 
would  terminate  in  1965  if  both  parties  agreed  to  go 
their  separate  ways.  It  was  only  in  1953  that  the  parties 
agreed  they  would  not  permit  their  contract  to  expire 
in  1965  but  would  continue  their  relationship  for  another 
quarter  century  beyond  the  original  termination  date. 

Nevertheless,  both  the  Department  of  Justice  anc( 
my  Brethren  have  decided  that  the  crucial  question  in 
this  case  is  whether  the  original  1940  transaction  could 
be  justified  on  "failing  company"  grounds.  Yet  regard- 
less of  one's  view  of  the  1940  transaction,  the  fact 
remains  that  if  the  parties  had  not  renewed  their  agree- 
ment, full  competition  between  the  two  newspapers 
would  have  been  restored  in  1965  and  the  Justice 
Department  would  never  have  begun  the  Sherman  Act 
branch  of  this  lawsuit.  It  would  appear,  then,  that  the 
decisive  issue  in  this  case  is  not  the  validity  of  the 
original  1940  transaction  but  the  propriety  of  the  deci- 
sion taken  in  1953  in  which  the  term  of  the  joint  venture 
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was  extended  by  a  quarter  century  beyond  its  original 
termination  date. 

In  defense  of  the  Court's  approach,  one  may  argue 
that  if  the  1940  agreement  had  provided  that  the  news- 
papers' joint  venture  was  to  continue  indefinitely,  we 
would  then  have  been  required  to  decide  this  case  on 
the  basis  of  the  situation  prevailing  at  the  time  of  the 
original  transaction.  In  other  words,  if  the  agreement 
had  been  only  slightly  different  it  is  arguable  that  we 
would  have  had  no  choice  but  to  treat  the  transaction 
in  the  same  way  we  would  treat  a  total  corporate  merger. 
However  this  may  be,  I  do  not  understand  why  the 
parties'  decision  to  retain  the  advantages  of  flexibility 
should  not  be  decisive  for  our  purposes.  If  businessmen 
believe,  after  considering  all  the  relevant  factors,  that 
future  events  may  deprive  their  existing  arrangements 
of  utility,  there  is  no  reason  why  the  antitrust  laws  should 
not  view  the  transaction  in  a  similar  way. 

While  the  trial  court  did  not  analyze  the  case  in  the 
way  which  I  have  suggested,  it  made  sufficient  factual 
findings  to  permit  an  evaluation  of  the  legality  of  the 
1953  decision  extending  the  joint  venture's  term.  The 
Court  in  effect  found  that  in  each  year  between  1940 
and  1953,  each  newspaper  operated  at  a  profit.  More- 
over, in  the  decade  preceding  1953,  the  joint  venture's 
total  profits  increased  with  each  succeeding  year.  Given 
this  pattern  of  increasing  profitability,  I  would  hold  that 
the  "failing  company"  doctrine  could  not  reasonably 
permit  the  two  newspapers  to  extend  the  term  of  the 
agreement  in  1953  at  a  time  when  it  was  impossible  to 
predict  whether  full  competition  could  be  renewed  in 
1965. 

Nor  can  the  newspapers  appropriately  invoke  the 
"failing  company''  defense  to  justify  another  quarter 
century's  joint  operation  on  the  basis  of  the  financial 
situation  which  actually  existed  in  1965.     For  the  trial 
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judge  found  that  the  joint  venture's  profits  had  contin- 
ued their  upward  spiral  with  each  year,  reaching 
$1,727,217  in  19G4,  and  that  both  the  newspapers  are 

now  "m  sound  financial  condition."    F.  Supp.,  at 

.     Moreover,  in  the  quarter  century  since  1940,  the 

number  of  households  in  the  Tucson  area  has  almost 
quadrupled,  see  Government's  Exhibit  55,  and  total  cir- 
culation of  the  Star  and  Citizen  has  increased  propor- 
tionately. See  Government's  Exhibit  49.  While  the 
District  Court  found  it  "impossible  to  predict"  how  well 
the   two   papers   could   compete   without   their   present 

agreement, F.  Supp.,  at ,  I  would  hold  that  the 

joint  venture's  profitability  required  the  companies  to 
make  a  conscientious  effort  to  operate  independently 
before  they  could  properly  contend  that  their  operating 
agreement  was  a  business  necessity. 

Consequently,  although  I  join  in  the  Court's  judg- 
ment in  this  case,  I  find  it  unnecessary  to  define  the 
circumstances  in  which  a  declining  newspaper  may  prop- 
erly act  to  assure  its  future  independence  as  a  news 
medium  by  entering  into  a  joint  operating  agreement 
similar  to  the  one  challenged  here. 
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SUPREME  COURT  OF  THE  UNITED  STATES 


No.  243.— October  Term,  1968. 


Citizen  Publishing  Company  et  al., 

Appellants, 

v. 

United  States. 


On  Appeal  From 
the  United  States 
District  Court  for 
the  District  of 
Arizona. 


[March  10.  1969.] 

Mr.  Justice  Stewart,  dissenting. 

Prior  decisions  of  this  Court  have  made  it  clear  that 
a  failing  company  cannot  combine  with  a  competitor  if 
its  independence  could  be  preserved  by  sale  to  an  out- 
sider.1 Today's  decision  for  the  first  time  lays  down 
the  blanket  rule  that  the  failing  company  defense  is 
forfeited  by  a  company  which  cannot  show  that  it  made 
substantial  affirmative  efforts  to  sell  to  a  noncompetitor. 
That  precise  quantum  and  quality  of  proof  may  be  a 
reasonable  and  effective  prophylactic  standard  to  ensure 
that  the  company  could  truly  not  have  been  sold.  But 
proof  of  unsuccessful  efforts  to  sell  the  company  is  not, 
as  a  logical,  evidentiary  matter,  the  only  possible  con- 
clusive proof  that  it  was  not  marketable.  In  many  cases 
other  evidence  might  make  equally  clear  that  any  such 
efforts  would  surely  have  been  fruitless.  The  Court's 
new  rule,  in  other  words,  has  validity  only  as  a  standard 
imposed  on  future  conduct  and  not  as  an  unrebuttable 
evidentiary  presumption  with  respect  to  past  events. 
Therefore,  the  inflexible  enforcement  of  that  rule  should 
be  limited  to  those  who — unlike  the  appellants — were  on 
notice  of  their  obligation  to  be  able  to  prove  that  they 
made  tangible  efforts,  however  futile,  to  find  an  outside 
buyer. 


1  International  Shoe  Co.  v.  FTC,  2S0  11.  S.  201 ;  United  States  v. 
Diebold,  Inc..  369  U.  S.  654.  Cf.  United  States  v.  Third  National 
Bank,  390  U.  S.  171,  190-192. 
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It  cannot  be  said  that  the  appellants  in  the  District 
Court  did  not  adduce  convincing  evidence  that  the  Citi- 
zen was  failing  so  woefully  that  no  outsider  would  have 
considered  purchasing  it.  On  the  contrary,  they  intro- 
duced not  only  substantial  evidence  of  the  dire  financial 
condition  of  the  Citizen  -  and  of  the  newspaper  industry 
generally.'5  but  also  specific  testimony  by  experts  that  in 
the  prevailing  business  climate  the  Citizen  could  not 
possibly  have  been  sold  to  an  outsider.4  In  the  face  of 
such  an  offer  of  proof,  this  Court  does  not  find  that  the 


-  Small  worked  as  publisher  of  the  paper  without  a  salary.  Yet 
as  of  December  31,  1930,  Citizen  Publishing  owed  approximately 
$79,000  to  its  stockholders  for  advances  of  working  capital;  it  had 
current  liabilities  of  over  $47,000,  as  opposed  to  current  assets  of 
§16,525  in  accounts  receivable,  $420  in  bank  deposits,  and  $66.28 
cash  on  hand.  Its  liabilities  exceeded  its  assets,  exclusive  of  good- 
will, by  some  $53,400. 

'■'■  'The  period  1937  through  1943  constituted  the  most  dismal  era 
in  20th  Century  newspaper  history;  more  than  half  of  the  net 
decrease  of  daily  newspapers  since  1909  occurred  during  those  seven 
years."  Ray,  Economic  Forces  as  Factors  in  Daily  Newspaper 
Concentration,  29  Journalism  Quarterly  31,  34  (1952). 

4  Newspaper  brokers  and  publishers  who  testified  that  they  were 
intimately  familiar  with  the  newspaper  industry  and  aware  of  the 
situations  of  the  Citizen  and  Star,  gave  their  opinions  that  there 
was  no  market  for  the  Citizen  unless  it  could  somehow  be  joined' 
with  the  Star.    E.  g.: 

"Mr.  Maxno:  I  do  not  think  that  the  Citizen  Publishing  Com- 
pany was  salable  in  1940,  except  on  what  I  would  describe  as  a 
distress  basis. 

"Mr.  MacLauhy:  Would  it  have  been  salable  to  an  outside 
publisher  who  intended  to,  or  who  would  have  had  a  reasonable 
expectation  of  operating  Citizen  at  a  profit? 

"Mr.  Manno:  No,  sir,  its  potential  salability  would  be  based 
on  the  possibility  of  a  prospective  purchaser  contemplating  that 
he  could  possibly  buy  it  and  then  go  into  a  mutual  production 
plan  with  the  Star,  or  resell  the  Citizen  to  the  Star  at  a  potential 
profit." 

It  does  not  appear  that  any  testimony  to  the  contrary  was  intro- 
duced bv  the  Government. 
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company  was,  in  fact,  salable.  It  affirms  the  judgment 
only  because  of  the  appellants'  failure  to  prove  their 
defense  in  a  particular  way — a  requirement  imposed  for 
the  first  time  today. 

The  district  judge  did  not  resolve  the  central  factual 
issue  against  the  appellants.  He  made  no  finding  that 
the  company  was  salable.  Indeed,  the  judge  refused 
even  to  consider  the  appellants'  evidence  in  connection 
with  the  issues  under  §  1  of  the  Sherman  Act.  With 
respect  to  the  §  1  count,  he  excluded  the  evidence  alto- 
gether on  the  erroneous  ground  that  the  failing  company 
defense  was  wholly  unavailable  to  participants  in  the 
kind  of  joint  operating  agreement  involved  in  this  case. 
And  while  he  admitted  the  evidence  at  trial  on  the  other 
counts,  he  explicitly  limited  its  relevance  to  the  question 
of  the  bona  fides  of  the  Star  owner's  belief  that  his  com- 
pany was  not  monopolizing  the  market.  In  view  of 
these  rulings  and  the  absence  of  any  pertinent  findings, 
it  is  clear  that  the  appellants  have  not  had  their  day  in 
court  on  the  critical  issue  in  this  case. 

The  District  Court  did  find  that 

"at  the  time  the  agreement  became  effective,  Citizen 
Publishing  was  not  then  on  the  verge  of  going  out 
of  business,  nor  was  there  a  serious  probability  at 
that  time  that  Citizen  Publishing  would  terminate 
its  business  and  liquidate  its  assets  unless  Star  Pub- 
lishing entered  into  the  operating  agreement." 

I  do  not  believe  this  finding  supports  the  conclusion  that 
Citizen  was  not  a  failing  company,  or  even  that  the 
District  Court  thought  it  was  not  a  failing  company. 
Every  other  material  finding  of  the  District  Court  was 
to  the  effect  that  Citizen  was  dying.5     The  only  sub- 

5  "Sec,  e.  g.,  The  following  two  specific  findings: 
"12.  From  1932  to  1940,  Citizen  Publishing  operated  at  a  sub- 
stantial loss.    Its  losses  were  defrayed  by  contributions  made  by  its 
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sidiary  finding  consistent  with  the  conclusion  that  Citi- 
zen was  not  then  on  the  verge  of  immediate  demise  was 
that  Small,  by  his  own  admission,  was  "prepared  to 
finance  the  losses  of  Citizen  Publishing  for  some  little 
time  thereafter  from  resources  available  to  him  other 
than  the  earnings  or  assets  of  Citizen  Publishing." 

As  stated  above,  the  district  judge  mistakenly  thought 
that  the  failing  company  defense  was  unavailable  in  a 
case  like  this  under  §  1  of  the  Sherman  Act.  But  he 
made  clear  his  view  that,  if  the  failing  company  defense 
had  been  available — as  in  a  total  merger,  for  example — 
that  defense  would  have  prevailed: 

"Mr.  MacLaury:  Well,  would  Your  Honor  then 
think  if  they  had  dissolved  Star  or  Citizen  or  both 
and  simply  merged  them  all  into  one  company,  then 
the  failing  company  doctrine  would  apply? 

"The  Court:  I  think  if  Star  acquired  all  of  Citi- 
zen's assets  and  gave  stock  to  the  owners  of  Citizen, 
it  probably  would.  /  would  say  that  the  Govern- 
ment wouldn't  have  much  chance  in  this  particular 
case  of  attacking  that  acquisition."  (Emphasis 
supplied.) 

Because  the  question  whether  Citizen  was  a  failing, 
company  has  not  yet  been  properly  determined,  I  would 
vacate  the  judgment  and  remand  the  case  to  the  District 
Court,  so  that  this  dispositive  question  may  be  fully 
canvassed. 


stockholders.    Star  Publishing   from   1932   to   1940  operated   at  a 
profit. 

•  •  •  •  • 

"15.  For  many  years  prior  to  1940,  Citizen  Publishing  had  been 
unable  to  pay  a  dividend.  Prior  to  1940,  Mr.  Small,  Sr.,  received 
no  salary  and  by  March  1940,  Citizen  Publishing  owed  debts  of 
more  than  $109,000.  Of  this  indebtedness,  about  $79,000  was  to 
stockholders  of  Citizen  Publishing." 
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SUPEEME  COUET  OF  THE  UKITED  STATES 


Nos.  2  and  717.— October  Term,  1968. 


Red  Lion  Broadcasting  Co.,  Inc., 

etc.,  et  al.,  Petitioners, 
2  v. 

Federal  Communications 
Commission  et  al. 

United  States  et  al.,  Petitioners, 
717  v. 

Radio  Television  News  Directors 
Association,  et  al. 


On  Writ  of  Certio- 
rari to  the  United 
States  Court  of 
Appeals  for  the 
District  of  Colum- 
bia Circuit. 

On  Writ  of  Certio- 
rari to  the  United 
States  Court  of 
Appeals  for  the 
Seventh  Circuit. 


[June  9,  1969.] 

Mr.  Justice  White  delivered  the  opinion  of  the  Court. 

The  Federal  Communications  Commission  has  for 
many  years  imposed  on  radio  and  television  broadcasters 
the  requirement  that  discussion  of  public  issues  be 
presented  on  broadcast  stations,  and  that  each  side  of 
those  issues  must  be  given  fair  coverage.  This  is  known 
as  the  fairness  doctrine,  which  originated  very  early  in 
the  history  of  broadcasting  and  has  maintained  its  pres- 
ent outlines  for  some  time.  It  is  an  obligation  whose 
content  has  been  defined  in  a  long  series  of  FCC  rulings 
in  particular  cases,  and  which  is  distinct  from  the  statu- 
tory requirement  *of  §315  of  the  Communications  Act1 

1  Communications  Act  of  1934,  Tit.  Ill,  c.  652,  4S  Stat.  10S1,  as 
amended,  47  U.  S.  C.  §301  et  seq.    Section  315  now  reads: 

"315.    Candidates  for  public  office;  facilities;  rules. 

"(a)  If  any  licensee  shall  permit  any  person  who  is  a  legally  quali- 
fied candidato  for  any  public  office  to  use  a  broadcasting  station,  he 
shall  afford  equal  opportunities  to  all  othvr  such  candidates  for  that 
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that  equal  time  be  allotted  all  qualified  candidates  for 
public  office.  Two  aspects  of  the  fairness  doctrine,  relat- 
ing to  personal  attacks  in  the  context  of  controversial 
public  issues  and  to  political  editorializing,  were  codified 
more  precisely  in  the  form  of  FCC  regulations  in  1967. 
The  two  cases  before  us  now,  which  were  decided  sep- 
arately below,  challenge  the  constitutional  and  statutory 
bases  of  the  doctrine  and  component  rules.  Red  Lion 
involves  the  application  of  the  fairness  doctrine  to  a 
particular  broadcast,  and  RTNDA  arises  as  an  action  to 
review  the  FCC's  1967  promulgation  of  the  personal 
attack  and  political  editorializing  regulations,  which  were 
laid  down  after  the  Red  Lion  litigation  had  begun. 

■ 

office  in  the  use  of  such  broadcasting  station:  Provided,  That  such 
licensee  shall  have  no  power  of  censorship  over  the  material  broadcast 
under  the  provisions  of  this  section.  No  obligation  is  imposed  upon 
any  licensee  to  allow  the  use  of  its  station  by  any  such  candidate. 
Appearance  by  a  legally  qualified  candidate  on  any — 

"(1)  bona  fide  newcast, 

"(2)  bona  fide  news  interview, 

"(3)  bona  fide  news  documentary  (if  the  appearance  of  the  candi- 
date is  incidental  to  the  presentation  of  the  subject  or  subjects 
covered  by  the  news  documentary),  or 

"(4)  on-the-spot  coverage  of  bona  fide  news  events  (including  but 
not  limited  to  political  conventions  and  activities  incidental  thereto), 
"shall  not  be  deemed  to  be  use  of  a  broadcasting  station  within  the 
meaning  of  this  subsection.  Nothing  in  the  foregoing  sentence  shall 
be  construed  as  relieving  broadcasters,  in  connection  with  the  presen- 
tation of  newscasts,  news  interviews,  news  documentaries,  and  on- 
the-spot  coverage  of  news  events,  from  the  obligation  imposed  upon 
them  under  this  chapter  to  operate  in  the  public  interest  and  to 
afford  reasonable  opportunity  for  the  discussion  of  conflicting  views 
on  issues  of  public  importance. 

"(b)  The  charges  made  for  the  use  of  any  broadcasting  station 
for  any  of  the  purposes  set  forth  in  this  section  shall  not  exceed  the 
charges  made  for  comparable  use  of  such  station  for  other  purposes. 

"(c)  The  Commission  shall  prescribe  appropriate  rules  and  regu- 
lations to  carry  out  the  provisions  of  this  section." 
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I. 

A. 

The  Red  Lion  Broadcasting  Company  is  licensed  to 
operate  a  Pennsylvania  radio  station,  WGCB.  On  No- 
vember 27,  1964,  WGCB  carried  a  13-minute  broadcast 
by  Reverend  Billy  James  Hargis  as  part  of  a  "Christian 
Crusade"  series.  A  book  by  Fred  J.  Cook  entitled  "Gold- 
water — Extremist  on  the  Right"  was  discussed  by  Hargis, 
who  said  that  Cook  had  been  fired  by  a  newspaper  for 
fabricating  false  charges  against  city  officials;  that  Cook 
had  then  worked  for  a  Communist-affiliated  publication ; 
that  he  had  defended  Alger  Hiss  and  attacked  J.  Edgar 
Hoover  and  the  Central  Intelligence  Agency;  and  that 
he  had  now  written  a  "book  to  smear  and  destroy  Barry 
Goldwater."2    When  Cook  heard  of  the  broadcast  he 


2  According   to   the   record,   Hargis   asserted   that   his   broadcast 
included  the  following  statement: 

"Now,  this  paperback  book  by  Fred  J.  Cook  is  entitled,  'GOLD- 
WATER— EXTREMIST  ON  THE  RIGHT.'  Who  is  Cook? 
Cook  was  fired  from  the  New  York  World  Telegram  after  he  made 
a  false  charge  publicly  on  television  against  an  un-named  official  of 
the  New  York  City  government.  New  York  publishers  and  NEWS- 
WEEK Magazine  for  December  7,  1959,  showed  that  Fred  Cook 
and  his  pal,  Eugene  Gleason,  had  made  up  the  whole  story  and  this 
confession  was  made  to  New  York  District  Attorney,  Frank  Hogan. 
After  losing  his  job,  Cook  went  to  work  for  the  left-wing  publication, 
THE  NATION,  one  of  the  most  scurrilous  publications  of  the  left 
which  has  championed  many  communist  causes  over  many  years. 
Its  editor,  Carry  McWilliams,  has  been  affiliated  with  many  com- 
munist enterprises,  scores  of  which  have  been  cited  as  subversive  by 
the  Attorney  General  of  the  U.  S.  or  by  other  government 
agencies  ....  Now,  among  other  things  Fred  Cook  wrote  for 
THE  NATION,  was  an  article  absolving  Alger  Hiss  of  any  wrong 
doing  .  .  .  there  was  a  20S  page  attack  on  the  FBI  and  J.  Edgar 
Hoover;  another  attack  by  Mr.  Cook  was  on  the  Central  Intelligence 
Agency  .  .  .  now  this  is  the  man  who  wrote  the  book  to  smear 
and  destroy  Barry  Goldwater  called  'Barry  Goldwater — Extremist 
Of  The  Right!'" 
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concluded  that  he  had  been  personally  attacked  and  de- 
manded free  reply  time,  which  the  station  refused.  After 
an  exchange  of  letters  among  Cook,  Red  Lion,  and  the 
FCC,  the  FCC  declared  that  the  Hargis  broadcast  con- 
stituted a  personal  attack  on  Cook;  that  Red  Lion  had 
failed  to  meet  its  obligation  under  the  fairness  doctrine 
as  expressed  in  Times-Mirror  Broadcasting  Co.,  24  P  <fc  F 
Radio  Reg.  404  (1962),  to  send  a  tape,  transcript,  or 
summary  of  the  broadcast  to  Cook  and  offer  him  reply 
time;  and  that  the  station  must  provide  reply  time 
whether  or  not  Cook  would  pay  for  it.  On  review  in 
the  Court  of  Appeals  for  the  District  of  Columbia,3  the 
FCC's  position  was  upheld  as  constitutional  and  other- 
wise proper.    381  F.  2d  908  (1967). 


*The  Court  of  Appeals  initially  dismissed  the  petition  for  want 
of  a  reviewable  order,  later  reversing  itself  en  banc  upon  argument 
by  the  Government  that  the  FCC  rule  used  here,  which  permits 
it  to  issue  "a  declaratory  ruling  terminating  a  controversy  or  remov- 
ing uncertainty,"  47  CFR  §  1.2,  was  in  fact  justified  by  the  Admin- 
istrative Procedure  Act.  That  Act  permits  an  adjudicating  agency, 
"in  its  sound  discretion,  with  like  effect  as  in  the  case  of  other  orders, 
to  issue  a  declaratory  order  to  terminate  a  controversy  or  remove  un- 
certainty." §  5,  60  Stat.  239,  5  U.  S.  C.  §  1004  (d) .  In  this  case,  the 
FCC  could  have  determined  the  question  of  Red  Lion's  liability  to  a 
cease-and-desist  order  or  license  revocation,  47  U.  S.  C.  §  312,  for  fail- 
ure to  comply  with  the  license's  condition  that  the  station  be  operated 
"in  the  public  interest,"  or  for  failure  to  obey  a  requirement  of 
operation  in  the  public  interest  implicit  in  the  ability  of  the  FCC 
to  revoke  licenses  for  conditions  justifying  the  denial  of  an  initial 
license,  47  U.  S.  C.  §  312  (a)  (2),  and  the  statutory  requirement  that 
the  public  interest  be  served  in  granting  and  renewing  licenses,  47 
U.  S.  C.  §§307  (a),  (d).  Since  the  FCC  could  have  adjudicated 
these  questions  it  could,  under  the  Administrative  Procedure  Act, 
have  issued  a  declaratory  order  in  the  course  of  its  adjudication 
which  would  have  been  subject  to  judicial  review.  Although  the 
FCC  did  not  comply  with  all  of  the  formalities  for  an  adjudicative 
proceeding  in  this  case,  the  petitioner  itself  adopted  as  its  own  the 
Government's  position  that  this  was  a  reviewable  order,  waiving  any 
objection  it  might  have  had  to  the  procedure  of  the  adjudication. 
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B. 

Not  long  after  the  Red  Lion  litigation  was  begun,  the 
FCC  issued  a  Notice  of  Proposed  Rule  Making,  31  Fed. 
Reg.  5710,  with  an  eye  to  making  the  personal  attack 
aspect  of  the  fairness  doctrine  more  precise  and  more 
readily  enforceable,  and  also  to  specify  its  rules  relating 
to  political  editorials.  After  considering  written  com- 
ments supporting  ar.  '  >nposing  the  rules,  the  FCC 
adopted  them  substantia  •'  as  proposed,  32  Fed.  Reg. 
10303.  Twice  amended.  -  Fed.  Reg.  11531,  33  Fed.  Reg. 
5362,  the  rules  were  h  :,:  constitutional  in  the  RTNDA 
litigation  by  the  Com  Appeals  for  the  Seventh  Circuit 
on  review  of  the  rule  ng  proceeding  as  abridging  the 

freedoms  of  speech  s       press.    400  F.  2d  1002  (196S). 
As  they  now  stani      mended,  the  regulations  read  as 
follows: 

"Personal  attacks       >litical  editorials. 

"(a)  When,  du  the  presentation  of  views  on 
a  controversial  issu  f  public  importance,  an  attack 
is  made  upon  the  .  nesty,  character,  integrity  or 
like  personal  quality  of  an  identified  person  or 
group,  the  licensee  shall,  within  a  reasonable  time 
and  in  no  event  later  than  one  week  after  the  attack, 
transmit  to  the  person  or  group  attacked  (1)  noti- 
fication of  the  date,  time  and  identification  of  the 
broadcast;  (2)  a  script  or  tape  (or  an  accurate 
summary  if  a  script  or  tape  is  not  available)  of  the 
attack;  and  (3)  an  offer  of  a  reasonable  opportunity 
to  respond  over  the  licensee's  facilities. 

"(b)  The  provisions  of  paragraph  (a)  of  this  sec- 
tion shall  not  be  applicable  (i)  to  attacks  on  foreign 
groups  or  foreign  public  figures;  (ii)  to  personal 
attacks  which  are  made  by  legally  qualified  candi- 
dates, their  authorized  spokesmen,  or  those  asso- 
ciated with  them  in  the  campaign,  on  other  such 
candidates,  their  authorized  spokesmen,  or  persons 
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associated  with  the  candidates  in  the  campaign ;  and 
(iii)  to  bona  fide  newscasts,  bona  fide  news  inter- 
views, and  on-the-spot  coverage  of  a  bona  fide  news 
event  (including  commentary  or  analysis  contained 
in  the  foregoing  programs,  but  the  provisions  of 
paragraph  (a)  shall  be  applicable  to  editorials  of  the 
licensee). 

"Note:  The  fairness  doctrine  is  applicable  to  sit- 
uations coming  within  (iii),  above,  and,  in  a  specific 
factual  situation,  may  be  applicable  in  the  general 
area  of  political  broadcasts  (ii),  above.  See  Section 
315  (a)  of  the  Act,  47  U.  S.  C.  315  (a);  Public  Notice: 
Applicability  of  the  Fairness  Doctrine  in  the  Han- 
dling of  Controversial  Issues  of  Public  Importance. 
29  Fed.  Reg.  10415.  The  categories  listed  in  (iii) 
are  the  same  as  those  specified  in  Section  315  (a) 
of  the  Act. 

"(c)  Where  a  licensee,  in  an  editorial,  (i)  endorses 
or  (ii)  opposes  a  legally  qualified  candidate  or  candi- 
dates, the  licensee  shall,  within  24  hours  after  the 
editorial,  transmit  to  respectively  (i)  the  other  quali- 
fied candidate  or  candidates  for  the  same  office  or 
(ii)  the  candidate  opposed  in  the  editorial  (1)  noti- 
fication of  the  date  and  the  time  of  the  editorial; 
(2)  a  script  or  tape  of  the  editorial;  and  (3)  an 
offer  of  a  reasonable  opportunity  for  a  candidate  or 
a  spokesman  of  the  candidate  to  respond  over  the 
licensee's  facilities:  Provided,  however,  That  where 
such  editorials  are  broadcast  within  72  hours  prior 
to  the  day  of  the  election,  the  licensee  shall  comply 
with  the  provisions  of  this  subsection  sufficiently 
far  in  advance  of  the  broadcast  to  enable  the  candi- 
date or  candidates  to  have  a  reasonable  opportunity 
to  prepare  a  response  and  to  present  it  in  a  timely 
fashion."  47  CFR  §§  73.123,  73.300,  73.598,  73.679 
(all  identical). 
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C. 

Believing  that  the  specific  application  of  the  fairness 
doctrine  in  Red  Lion,  and  the  promulgation  of  the  regu- 
lations in  RTNDA,  are  both  authorized  by  Congress  and 
enhance  rather  than  abridge  the  freedoms  of  speech  and 
press  protected  by  the  First  Amendment,  we  hold  them 
valid  and  constitutional,  reversing  the  judgment  below 
in  RTNDA  and  affirming  the  judgment  below  in  Red 
Lion. 

II. 

The  history  of  the  emergence  of  the  fairness  doctrine 
and  of  the  related  legislation  shows  that  the  Commis- 
sion's action  in  the  Red  Lion  case  did  not  exceed  its 
authority,  and  that  in  adopting  the  new  regulations  the 
Commission  was  implementing  congressional  policy  rather 
than  embarking  on  a  frolic  of  its  own. 

A. 

Before  1927,  the  allocation  of  frequencies  was  left  en- 
tirely to  the  private  sector,  and  the  result  was  chaos.4 


4  Because  of  this  chaos,  a  series  of  National  Radio  Conferences  was 
held  between  1922  and  1925,  at  which  it  was  resolved  that  regulation 
of  the  radio  spectrum  by  the  Federal  Government  was  essential  and 
that  regulatory  power  should  be  utilized  to  ensure  that  allocation  of 
this  limited  resource  would  be  made  only  to  those  who  would  serve 
the  public  interest.  The  1923  Conference  expressed  the  opinion 
that  the  Radio  Act  of  1912,  c.  2S7,  37  Stat.  302,  conferred  upon 
the  Secretary  of  Commerce  the  power  to  regulate  frequencies  and 
hours  of  operation,  but  when  Secretary  Hoover  sought  to  implement 
this  claimed  power  by  penalizing  the  Zenith  Radio  Corporation  for 
operating  on  an  unauthorized  frequency,  the  1912  Act  was  held  not 
to  permit  enforcement.  United  States  v.  Zenith  Radio  Corporation, 
12  F.  2d  614  (D.  C.  N.  D.  111.  1926).  Compare  Hoover  v.  Intercity 
Radio  Co.,  2S6  F.  1003  (C.  A.  D.  C.  Cir.  1923)  (Secretory  had  no 
power  to  deny  licenses,  but  was  empowered  to  assign  frequencies). 
An  opinion  issued  by  the  Attorney  General  at  Hoover's  request  con- 
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It  quickly  became  apparent  that  broadcast  frequencies 
constituted,  a  scarce  resource  whose  use  could  be  regu- 
lated and  rationalized  only  by  the  Government.  With- 
out government  control,  the  medium  would  be  of  little 
use  because  of  the  cacaphony  of  competing  voices,  none 
of  which  could  be  clearly  and  predictably  heard.5  Con- 
sequently, the  Federal  Radio  Commission  was  established 
to  allocate  frequencies  among  competing  applicants  in  a 
manner  responsive  to  the  public  "convenience,  interest, 
or  necessity." 6 

Very  shortly  thereafter  the  Commission  expressed  its 
view  that  the  "public  interest  requires  ample  play  for  the 
free  and  fair  competition  of  opposing  views,  and  the  Com- 
mission believes  that  the  principle  applies  ...  to  all 


firmed  the  impotence  of  the  Secretary  under  the  1912  Act.  35  Op. 
Atty.  Gen.  126  (1926).  Hoover  thereafter  appealed  to  the  radio 
industry  to  regulate  itself,  but  his  appeal  we"ht  largely  unheeded. 
See  generally  L.  Schmeckebier,  The  Federal  Radio  Commission  1-14 
(1932). 

8  Congressman  White,  a  sponsor  of  the  bill  enacted  as  the  Radio 
Act  of  1927,  commented  upon  the  need  for  new  legislation: 

"We  have  reached  the  definite  conclusion  that  the  right  of  all  our 
people  to  enjoy  this  means  of  communication  can  be  preserved 
only  by  the  repudiation  of  the  idea  underlying  the  1912  law  that 
anyone  who  will  may  transmit  and  by  the  assertion  in  its  stead  of 
the  doctrine  that  the  right  of  the  public  to  service  is  superior  to 
the  right  of  any  individual.  .  .  .  The  recent  radio  conference  met 
this  issue  squarely.  It  recognized  that  in  the  present  state  of 
scientific  development  there  must  be  a  limitation  upon  the  number 
of  broadcasting  stations  and  it  recommended  that  licenses  should  be 
issued  only  to  those  stations  whose  operation  would  render  a  benefit 
to  the  public,  are  necessary  in  the  public  interest,  or  would  contribute 
to  the  development  of  the  art.  This  principle  was  approved  by  every 
witness  before  your  committee.  We  have  written  it  into  the  bill. 
If  enacted  into  law,  the  broadcasting  privilege  will  not  be  a  right 
of  selfishness.  It  will  rest  upon  an  assurance  of  public  interest 
to  be  served."    67  Cong.  Rec.  5479. 

•  Radio  Act  of  1927,  c.  169,  §  4,  44  Stat.  1162,  1163.    See  generally, 
Davis,  The  Radio  Act  of  1927,  13  Va.  L.  Rev.  611  (1927). 
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discussions  of  issues  of  importance  to  the  public."  Great 
Lakes  Broadcasting  Co.,  3  F.  R.  C.  Ann.  Rep.  32,  33  (1929), 
rev'd  on  other  grounds,  37  F.  2d  993,  cert,  dismissed,  281 
U.  S.  706  (1930).  This  doctrine  was  applied  through 
denial  of  license  renewals  or  construction  permits,  both 
by  the  FRC,  Trinity  Methodist  Church,  South  v.  FRC, 
62  F.  2d  850  (C.  A.  D.  C.  Cir.  1932),  cert,  denied,  288  U.  S. 
599  (1933),  and  its  successor  FCC,  Young  People's  Asso- 
ciation for  the  Propagation  of  the  Gospel,  6  F.  C.  C.  178 
(1938).  After  an  extended  period  during  which  the 
licensee  was  obliged  not  only  to  cover  and  to  cover  fairly 
the  views  of  others,  but  also  to  refrain  from  expressing 
his  own  personal  views,  Mayflower  Broadcasting  Corp., 
8  F.  C.  C.  333  (1941),  the  latter  limitation  on  the  licensee 
was  abandoned  and  the  doctrine  developed  into  its 
present  form. 

There  is  a  twofold  duty  laid  down  by  the  FCC's  deci- 
sions and  described  by  the  1949  Report  on  Editorializing 
by  Broadcast  Licensees,  13  F.  C.  C.  1246  (1949).     The 
broadcaster  must  give  adequate  coverage  to  public  issues, 
United  Broadcasting  Co.,  10  F.  C.  C.  515  (1945),  and 
coverage  must  be  fair  in  that  it  accurately  reflects  the 
opposing  views.    New  Broadcasting  Co.,  6  P  &  F  Radio 
Reg.  258  (1950).     This  must  be  done  at  the  broadcaster's 
own   expense   if   sponsorship   is   unavailable.     Cullman 
Broadcasting  Co.,  25  P  &  F  Radio  Reg.  895   (1963). 
Moreover,  the  duty  must  be  met  by  programming  ob- 
tained at  the  licensee's  own  initiative  if  available  from 
no  other  source.    John  J.  Dempsey,  6  P  &  F  Radio  Reg. 
615    (1950);   see  Metropolitan  Broadcasting  Corp.,   19 
P  &  F  Radio  Reg.  602  (1959) ;  The  Evening  News  Assn., 
6  P  &  F  Radio  Reg.  283  (1950).    The  Federal  Radio 
Commission  had  imposed  these  two  basic  duties  on  broad- 
casters since  the  outset,  Great  Lakes  Broadcasting  Co., 
3  F.  R.  C.  Ann.  Rep.  32  (1929),  rev'd  on  other  grounds, 
37  F.  2d  993,  cert,  denied,  2S1  U.  S.  706  (1930);  Chicago 
Federation  of  Labor  v.  FRC,  3  F.  R.  C.  Ann.  Rep.  36 
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(1929),  aff'd  41  F.  2d  422  (C.  A.  D.  C.  Cir.  1930) ;  KFKB 
Broadcasting  Assn.  v.  FRC,  47  F.  2d  670  (C.  A.  D.  C.  Cir. 
1931),  and  in  particular  respects  the  personal  attack  rules 
and  regulations  at  issue  here  have  spelled  them  out  in 
greater  detail. 

When  a  personal  attack  has  been  made  on  a  figure 
involved  in  a  public  issue,  both  the  doctrine  of  cases 
such  as  Red  Lion  and  Times-Mirror  Broadcasting  Co., 
24  P  &  F  Radio  Reg.  404  (1962),  and  also  the  1967  regu- 
lations at  issue  in  RTNDA  require  that  the  individual 
attacked  himself  be  offered  an  opportunity  to  respond. 
Likewise,  where  one  candidate  is  endorsed  in  a  political 
editorial,  the  other  candidates  must  themselves  be  offered 
reply  time  to  use  personally  or  through  a  spokesman. 
These  obligations  differ  from  the  general  fairness  require- 
ment that  issues  be  presented,  and  presented  with  cover- 
age of  competing  views,  in  that  the  broadcaster  does  not 
have  the  option  of  presenting  the  attacked  party's  side 
himself  or  choosing  a  third  party  to  represent  that  side. 
But  insofar  as  there  is  an  obligation  of  the  broadcaster  to 
see  that  both  sides  are  presented,  and  insofar  as  that  is  an 
affirmative  obligation,  the  personal  attack  doctrine  and 
regulations  do  not  differ  from  preceding  fairness  doctrine. 
The  simple  fact  that  the  attacked  men  or  unendorsed 
candidates  may  respond  themselves  or  through  agents  is 
not  a  critical  distinction,  and  indeed,  it  is  not  unreason- 
able for  the  FCC  to  conclude  that  the  objective  of  ade- 
quate presentation  of  all  sides  may  best  be  served  by 
allowing  those  most  closely  affected  to  make  the  response, 
rather  than  leaving  the  response  in  the  hands  of  the 
station  which  has  attacked  their  candidacies,  endorsed 
their  opponents,  or  carried  a  personal  attack  upon  them. 

B. 

The  statutory  authority  of  the  FCC  to  promulgate 
these  regulations  derives  from  the  mandate  to  the  "Com- 
mission from  time  to  time,  as  public  convenience,  in- 
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terest,  or  necessity  requires"  to  promulgate  "such  rules 
and  regulations  and  prescribe  such  restrictions  and  con- 
ditions ...  as  may  be  necessary  to  carry  out  the  provi- 
sions of  this  chapter  .  .  .  ."  47  U.  S.  C.  §  303  and 
§  303  (r).7  The  Commission  is  specifically  directed  to 
consider  the  demands  of  the  public  interest  in  the  course 
of  granting  licenses,  47  U.  S.  C.  §§  307  (a),  309(a); 
renewing  them,  47  U.  S.  C.  §307;  and  modifying 
them.  Ibid.  Moreover,  the  FCC  has  included  among 
the  conditions  of  the  Red  Lion  license  itself  the  require- 
ment that  operation  of  the  station  be  carried  out  in  the 
public  interest,  47  U.  S.  C.  §  309  (h).  This  mandate  to 
the  FCC  to  assure  that  broadcasters  operate  in  the 
public  interest  is  a  broad  one,  a  power  "not  niggardly 
but  expansive,"  National  Broadcasting  Co.  v.  United 
States,  319  U.  S.  190,  219  (1943),  whose  validity  we  have 
long  upheld.  FCC  v.  Pottsville  Broadcasting  Co.,  309 
U.  S.  134,  138  (1940);  FCC  v.  RCA  Communications,  Inc., 
346  U.  S.  86,  90  (1953);  FRC  v.  Nelson  Bros.  Bond  & 
Mortgage  Co.,  289  U.  S.  266,  285  (1933).  It  is  broad 
enough  to  encompass  these  regulations. 

7  As  early  as  1930,  Senator  Dill  expressed  the  view  that  the  Federal 
Radio  Commission  had  the  power  to  make  regulations  requiring  a 
licensee  to  afford  an  opportunity  for  presentation  of  the  other  side 
on  "public  questions."  Hearings  before  the  Senate  Committee  on 
Interstate  Commerce  on  S.  6,  71st  Cong.,  2d  Sess.,  at  1616  (1930): 

"Senator  Dill.  Then  you  are  suggesting  that  the  provision  of  the 
statute  that  now  requires  a  station  to  give  equal  opportunity  to 
candidates  for  oflice  shall  be  applied  to  all  public  questions? 

"Commissioner  Robinson.  Of  course,  I  think  in  the  legal  concept 
the  law  requires  it  now.  I  do  not  see  that  there  is  any  need  to 
legislate  about  it.  It  will  evolve  one  of  these  days.  Somebody  will 
go  into  court  and  say,  'I  am  entitled  to  this  opportunity,'  and  he 
will  get  it. 

"Senator  Dill.  Has  the  Commission  considered  the  question  of 
making  regulations  requiring  the  stations  to  do  that? 

"Commissioner  Robinson.  Oh,  no. 

"Senator  Dill.  It  would  be  within  the  power  of  the  commission, 
I  think,  to  make  regulations  on  that  subject." 
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The  fairness  doctrine  finds  specific  recognition  in  statu- 
tory form,  is  in  part  modeled  on  explicit  statutory- 
provisions  relating  to  political  candidates,  and  is 
approvingly  reflected  in  legislative  history. 

In  1959  the  Congress  amended  the  statutory  require- 
ment of  §  315  that  equal  time  be  accorded  each  political 
candidate  to  except  certain  appearances  on  news  pro- 
grams, but  added  that  this  constituted  no  exception 
"from  the  obligation  imposed  upon  them  under  this  Act 
to  operate  in  the  public  interest  and  to  afford  reasonable 
opportunity  for  the  discussion  of  conflicting  views  on 
issues  of  public  importance."  Act  of  September  14,  1959, 
§  1,  73  Stat.  557,  amending  47  U.  S.  C.  §  315  (a)  (em- 
phasis added).  This  language  makes  it  very  plain  that 
Congress,  in  1959,  announced  that  the  phrase  "public 
interest,"  which  had  been  in  the  Act  since  1927,  imposed 
a  duty  on  broadcasters  to  discuss  both  sides  of  contro- 
versial public  issues.  In  other  words,  the  amendment 
vindicated  the  FCC's  general  view  that  the  fairness  doc- 
trine inhered  in  the  public  interest  standard.  Subse- 
quent legislation  enacted  into  law  and  declaring  the  in- 
tent of  an  earlier  statute  is  entitled  to  great  weight  in 
statutory  construction.8  And  here  this  principle  is  given 
special  force  by  the  equally  venerable  principle  that  the 
construction  of  a  statute  by  those  charged  with  its  execu- 
tion should  be  followed  unless  there  are  compelling  indi- 
cations that  it  is  wrong,9  especially  when  Congress  has 


8  Federal  Housing  Administration  v.  Darlington,  Inc.,  358  U.  S. 
84,  90  (1958);  Glidden  Co.  v.  Zdanok,  370  U.  S.  530,  541  (1962) 
(separate  opinion  of  Mr.  Justice  Harlan,  joined  by  Mr.  Justice 
Brennan  and  Mr.  Justice  Stewart).  This  principle  is  a  venerable 
one.  Alexander  v.  Alexandria,  5  Cranch  1  (1809);  United  States  v. 
Freeman,  3  How.  556  (1845) ;  Stockdale  v.  The  Insurance  Companies, 
20  Wall.  323  (1873). 

'Zemel  v.  Rush,  381  U.  S.  1,  11-12  (1905);  Udall  v.  Tollman,  3S0 
U.  S.  1,  16-18  (1965);  Commissioner  v.  Sternberger's  Estate, 
348  U.  S.  187,  199  (1955);  Hastings  &  D.  R.  Co.  v.  Whitney,  132 
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refused  to  alter  the  administrative  construction.10  Here, 
the  Congress  has  not  just  kept  its  silence  by  refusing  to 
overturn  the  administrative  construction,11  but  has  rati- 
fied it  with  positive  legislation.  Thirty  years  of  consist- 
ent administrative  construction  left  undisturbed  by  Con- 
gress until  1959,  when  that  construction  was  expressly 
accepted,  reinforce  the  natural  conclusion  that  the  public 
interest  language  of  the  Act  authorized  the  Commission 


U.  S.  357,  366  (18S9);  United  States  v.  Burlington  &  M.  River 
R.  Co.,  98  U.  S.  334,  341  (1878);  United  States  v.  Alexander,  12 
Wall.  177,  179-181  (1871);  Surgett  v.  Lapice,  8  How.  48,  6S  (1850). 

10  Zemel  v.  Rusk,  381  U.  S.  1, 11-12  (1965) ;  United  States  v.  Bergh, 
352  U.  S.  40,  46-47  (1956);  Alstate  Construction  Co.  v.  Durkin, 
345  U.  S.  13,  16-17  (1953);  Costanzo  v.  Tillinghast,  287  U.  S.  341, 
345  (1932). 

11  An  attempt  to  limit  sharply  the  FCC's  power  to  interfere  with 
programming  practices  failed  to  emerge  from  Committee  in  1943. 
S.  814,  87th  Cong.,  1st  Sess.,  4  (1943).  See  Hearings  on  S.  814 
before  the  Senate  Committee  on  Interstate  Commerce,  7Sth  Cong., 
1st  Sess.  (1943).  Also,  attempts  specifically  to  enact  the  doctrine 
failed  in  the  Radio  Act  of  1927,  67  Cong.  Rec.  12505  (1926)  (agree- 
ing to  amendment  proposed  by  Senator  Dill  eliminating  coverage 
of  "question  affecting  the  public"),  and  a  similar  proposal  in  the 
Communications  Act  of  1934  was  accepted  by  the  Senate,  7S  Cong. 
Rec.  8854  (1939) ;  see  S.  Rep.  No.  781,  73d  Cong.,  2d  Sess.,  S  (1934), 
but  was  not  included  in  the  bill  reported  by  the  House  Committee, 
see  H.  R.  Rep.  No.  1S50,  73d  Cong.,  2d  Sess.  (1934).  The  attempt 
which  came  nearest  success  was  a  bill,  H.  R.  7716,  72d  Cong.,  1st 
Sess.  (1932),  passed  by  Congress  but  pocket  vetoed  by  the  Pres- 
ident in  1933,  which  would  have  extended  "equal  opportunities" 
whenever  a  public  question  was  to  be  voted  on  at  an  election  or  by 
a  government  agency.  H.  R.  Rep.  No.  2106,  72d  Cong.,  2d  Sess.,  6 
(1933).  In  any  event,  unsuccessful  attempts  at  legislation  are  not 
the  best  of  guides  to  legislative  intent.  Fogarty  v.  United  States, 
340  U.  S.  S,  13-14  (1950);  United  States  v.  United  Mine  Workers. 
330  U.  S.  25S,  2S1-2S2  (1947).  A  review  of  some  of  the  legislative 
history  over  the  years,  drawing  a  somewhat  different  conclusion,  is 
found  in  Staff  of  the  House  Committee  on  Interstate  and  Foreign 
Commerce,  Legislative  History  of  the  Fairness  Doctrine,  90th  Cong., 
2d  Sess.  (Coram.  Print.  196S).  This  inconclusive  history  was,  of 
course,  superseded  by  the  specific  statutory  language  added  in  1959. 
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to  require  licensees  to  use  their  stations  for  discussion  of 
public  issues,  and  that  the  FCC  is  free  to  implement  this 
requirement  by  reasonable  rules  and  regulations  which 
fall  short  of  abridgment  of  the  freedom  of  speech  and 
press,  and  of  the  censorship  proscribed  by  §  326  of  the 
Act.12 

The  objectives  of  §  315  themselves  could  readily  be 
circumvented  but  for  the  complementary  fairness  doctrine 
ratified  by  §  315.  The  section  applies  only  to  campaign 
appearances  by  candidates,  and  not  by  family,  friends, 
campaign  managers,  or  other  supporters.  Without  the 
fairness  doctrine,  then,  a  licensee  could  ban  all  campaign 
appearances  by  candidates  themselves  from  the  air 13  and 
proceed  to  deliver  over  his  station  entirely  to  the  sup- 
porters of  one  slate  of  candidates,  to  the  exclusion  of 
all  others.  In  this  way  the  broadcaster  could  have  a  far 
greater  impact  on  the  favored  candidacy  than  he  could 
by  simply  allowing  a  spot  appearance  by  the  candidate 
himself.  It  is  the  fairness  doctrine  as  an  aspect  of  the 
obligation  to  operate  in  the  public  interest,  rather  than 
§  315,  which  prohibits  the  broadcaster  from  taking  such 
a  step. 

The  legislative  history  reinforces  this  view  of  the 
effect  of  the  1959  amendment.  Even  before  the  lan- 
guage relevant  here  was  added,  the  Senate  report  on 
amending  §  315  noted  that  "broadcast  frequencies  are 
limited  and,  therefore,  they  have  been  necessarily  con- 
sidered a  public  trust.  Every  licensee  who  is  fortunate 
in  obtaining  a  license  is  mandated  to  operate  in  the  public 

12  "§  326.    Censorship. 

"Nothing  in  this  chapter  shall  be  understood  or  construed  to  give  the 
Commission  the  power  of  censorship  over  the  radio  communications 
or  signals  transmitted  by  any  radio  station,  and  no  regulation  or 
condition  shall  be  promulgated  or  fixed  by  the  Commission  which 
shall  interfere  with  the  right  of  free  speech  by  means  of  radio 
communication." 

"John  P.  Crommelin,  19  P  &  F  Radio  Reg.  1392  (I960). 
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interest  and  has  assumed  the  obligation  of  presenting 
important  public  questions  fairly  and  without  bias." 
S.  Rep.  No.  562,  86th  Cong.,  1st  Sess.,  8-9  (1959).  See 
also,  specifically  adverting  to  Federal  Communications 
Commission  doctrine,  id.,  at  13. 

Rather  than  leave  this  approval  solely  in  the  legislative 
history,  Senator  Proxmire  suggested  an  amendment  to 
make  it  part  of  the  Act.  105  Cong.  Rec.  14457.  This 
amendment,  which  Senator  Pastore,  a  manager  of  the 
bill  and  Chairman  of  the  Senate  Committee  considered 
"rather  surplusage,"  105  Cong.  Rec.  14462,  constituted  a 
positive  statement  of  doctrine  14  and  was  altered  to  the 
present  merely  approving  language  in  the  conference 
committee.  In  explaining  the  language  to  the  Senate 
after  the  committee  changes,  Senator  Pastore  said:  "We 
insisted  that  the  provision  remain  in  the  bill,  to  be  a 
continuing  reminder  and  admonition  to  the  Federal 
Communications  Commission  and  to  the  broadcasters 
alike,  that  we  were  not  abandoning  the  philosophy  that 
gave  birth  to  section  315,  in  giving  the  people  the  right 
to  have  a  full  and  complete  disclosure  of  conflicting  views 
on  news  of  interest  to  the  people  of  the  country."  105 
Cong.  Rec.  17830.  Senator  Scott,  another  Senate  mana- 
ger, added  that  "It  is  intended  to  encompass  all  legitimate 
areas  of  public  importance  which  are  controversial,"  not 
just  politics.     105  Cong.  Rec.  17831. 

It  is  true  that  the  personal  attack  aspect  of  the  fairness 
doctrine  was  not  actually  adjudicated  until  after  1959, 

14  The  Proxmire  amendment  read:  "[B]ut  nothing  in  this  sentence 
shall  be  construed  as  changing  the  basic  intent  of  Congress  with 
respect  to  the  provisions  of  this  act,  which  recognizes  that  television 
and  radio  frequencies  are  in  the  public  domain,  that  the  license  to 
operate  in  such  frequencies  requires  operation  in  the  public  interest, 
and  that  in  newscasts,  news  interviews,  news  documentaries,  on-the- 
spot  coverage  of  news  events,  and  panel  discussions,  all  sides  of  public 
controversies  shall  be  given  as  equal  an  opportunity  to  be  heard  as  is 
practically  possible."    105  Cong.  Rec.  14457. 
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so  that  Congress  then  did  not  have  those  rules  specifically 
before  it.  However,  the  obligation  to  offer  time  to  reply 
to  a  personal  attack  was  presaged  by  the  FCC's  1949 
Report  on  Editorializing,  which  the  FCC  views  as  the 
principal  summary  of  its  ratio  decidendi  in  cases  in  this 
area: 

"In  determining  whether  to  honor  specific  requests 
for  time,  the  station  will  inevitably  be  confronted 
with  such  questions  as  .  .  .  whether  there  may  not 
be  other  available  groups  or  individuals  who  might 
be  more  appropriate  spokesmen  for  the  particular 
point  of  view  than  the  person  making  the  request. 
The  latter's  personal  involvement  in  the  controversy 
may  also  be  a  factor  which  must  be  considered,  for 
elementary  considerations  of  fairness  may  dictate 
that  time  be  allocated  to  a  person  or  group  which 
has  been  specifically  attacked  over  the  station,  where 
otherwise  no  such  obligation  would  exist."  13 
-F.  C.  C,  at  1251-1252. 

When  the  Congress  ratified  the  FCC's  implication  of  a 
fairness  doctrine  in  1959  it  did  not,  of  course,  approve 
every  past  decision  or  pronouncement  by  the  Commission 
on  this  subject,  or  give  it  a  completely  free  hand  for  the 
future.  The  statutory  authority  does  not  go  so  far.  But 
we  cannot  say  that  when  a  station  publishes  a  personal 
attack  or  endorses  a  political  candidate,  it  is  a  miscon- 
struction of  the  public  interest  standard  to  require  the 
station  to  offer  time  for  a  response  rather  than  to  leave 
the  response  entirely  within  the  control  of  the  station 
which  has  attacked  either  the  candidacies  or  the  men  who 
wish  to  reply  in  their  own  defense.  When  a  broadcaster 
grants  time  to  a  political  candidate,  Congress  itself  re- 
quires that  equal  time  be  offered  to  his  opponents.  It 
would  exceed  our  competence  to  hold  that  the  Commis- 
sion is  unauthorized  by  the  statute  to  employ  a  similar 
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device  where  personal  attacks  or  political  editorials  are 
broadcast  by  a  radio  or  television  station. 

In  light  of  the  fact  that  the  "public  interest"  in 
broadcasting  clearly  encompasses  the  presentation  of 
vigorous  debate  of  controversial  issues  of  importance  and 
concern  to  the  public;  the  fact  that  the  FCC  has  rested 
upon  that  language  from  its  very  inception  a  doctrine 
that  these  issues  must  be  discussed,  and  fairly;  and  the 
fact  that  Congress  has  acknowledged  that  the  analogous 
provisions  of  §  315  are  not  preclusive  in  this  area,  and 
knowingly  preserved  the  FCC's  complementary  efforts, 
we  think  the  fairness  doctrine  and  its  component  personal 
attack  and  political  editorializing  regulations  are  a  legit- 
imate exercise  of  congressionally  delegated  authority. 
The  Communications  Act  is  not  notable  for  the  precision 
of  its  substantive  standards  and  in  this  respect  the 
explicit  provisions  of  §  315,  and  the  doctrine  and  rules 
at  issue  here  which  are  closely  modeled  upon  that  section, 
are  far  more  explicit  than  the  generalized  "public  interest" 
standard  in  which  the  Commission  ordinarily  finds  its 
sole  guidance,  and  which  we  have  held  a  broad  but 
adequate  standard  before.  FCC  v.  RCA  Communica- 
tions, Inc.,  346  U.  S.  86,  90  (1953);  National  Broadcasting 
Co.  v.  United  States,  319  U.  S.  190,  216-217  (1943); 
FCC  v.  Pottsville  Broadcasting  Co.,  309  U.  S.  134,  13S 
(1940);  FRC  v.  Nelson  Bros.  Bond  &  Mortgage  Co., 
289  U.  S.  266,  285  (1933).  We  cannot  say  that  the 
FCC's  declaratory  ruling  in  Red  Lion,  or  the  regulations 
at  issue  in  RTNDA,  are  beyond  the  scope  of  the  con- 
gressionally conferred  power  to  assure  that  stations  are 
operated  by  those  whose  possession  of  a  license  serves 
"the  public  interest." 

III. 

The  broadcasters  challenge  the  fairness  doctrine  and 
its  specific  manifestations  in  the  personal  attack  and 
political  editorial  rules  on  conventional  First  Amendment 
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grounds,  alleging  that  the  rules  abridge  their  freedom 
of  speech  and  press.  Their  contention  is  that  the  First 
Amendment  protects  their  desire  to  use  their  allotted 
frequencies  continuously  to  broadcast  whatever  they 
choose,  and  to  exclude  whomever  they  choose  from  ever 
using  that  frequency.  No  man  may  be  prevented  from 
saying  or  publishing  what  he  thinks,  or  from  refusing 
in  his  speech  or  other  utterances  to  give  equal  weight 
to  the  views  of  his  opponents.  This  right,  they  say, 
applies  equally  to  broadcasters. 


Although  broadcasting  is  clearly  a  medium  affected  by 
a  First  Amendment  interest,  United  States  v.  Paramount 
Pictures,  Inc.,  334  U.  S.  131,  166  (1948),  differences  in 
the  characteristics  of  new  media  justify  differences  in  the 
First  Amendment  standards  applied  to  them.15  Joseph 
Burstyn,  Inc.  v.  Wilson,  343  U.  S.  495,  503  (1952).  For 
example,  the  ability  of  new  technology  to  produce  sounds 
more  raucous  than  those  of  the  human  voice  justifies 
restrictions  on  the  sound  level,  and  on  the  hours  and 
places  of  use,  of  sound  trucks  so  long  as  the  restrictions 

15  The  general  problems  raised  by  a  technology  which  supplants 
atomized,  relatively  informal  communication  with  mass  media  as  a. 
prime  source  of  national  cohesion  and  news  were  discussed  at 
considerable  length  by  Zechariah  Chafee  in  Government  and  Mass 
Communications  (1947).  Debate  on  the  particular  implications  of 
this  view  for  the  broadcasting  industry  has  continued  unabated. 
A  compendium  of  views  appears  in  Freedom  and  Responsibility  in 
Broadcasting  (Coons  ed.)  (1961).  See  also  Kalven,  Broadcasting, 
Public  Policy,  and  the  First  Amendment,  10  J.  of  Law  and  Econ. 
15  (1967);  Ernst,  The  First  Freedom  125-180  (1946);  Robinson, 
Radio  Networks  and  the  Federal  Government,  especially  at  75-87 
(1943).  The  considerations  which  the  newest  technology  brings 
to  bear  on  the  particular  problem  of  this  litigation  are  concisely 
explored  by  Louis  Jaffe  in  The  Fairness  Doctrine,  Equal  Time,  Reply 
to  Personal  Attacks,  and  the  Local  Service  Obligation;  Implications 
of  Technological  Change  (U.  S.  Government  Printing  Office  196S). 
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are    reasonable    and    applied    without    discrimination. 
Kovacs  v.  Cooper,  336  U.  S.  77  (1949). 

Just  as  the  Gov'  .  nment  may  limit  the  use  of  sound 
amplifying  equipment  potentially  so  noisy  that.it  drowns 
out  civilized  private  speech,  so  may  the  Government 
limit  the  use  of  broadcast  equipment.  The  right  of  free 
speech  of  a  broadcaster,  the  user  of  a  sound  truck,  or 
any  other  individual  does  not  embrace  a  right  to  snuff 
out  the  free  speech  of  others.  Associated  Press  v.  United 
States,  326  U.  S.  1,  20  (1945). 

When  two  people  converse  face  to  face,  both  should 
not  speak  at  once  if  either  is  to  be  clearly  understood. 
But  the  range  of  the  human  voice  is  so  limited  that  there 
could  be  meaningful  communications  if  half  the  people 
in  the  United  States  were  talking  and  the  other  half 
listening.  Just  as  clearly,  half  the  people  might  publish 
and  the  other  half  read.  But  the  reach  of  radio  signals  is 
incomparably  greater  than  the  range  of  the  human  voice 
and  the  problem  of  interference  is  a  massive  reality. 
The  lack  of  know-how  and  equipment  may  keep  many 
from  the  air,  but  only  a  tiny  fraction  of  those  with  re- 
sources and  intelligence  can  hope  to  communicate  by 
radio  at  the  same  time  if  intelligible  communication  is 
to  be  had,  even  if  the  entire  radio  spectrum  is  utilized  in 
the  present  state  of  commercially  acceptable  technology. 

It  was  this  fact,  and  the  chaos  which  ensued  from 
permitting  anyone  to  use  any  frequency  at  whatever 
power  level  he  wished,  which  made  necessary  the  enact- 
ment of  the  Radio  Act  of  1927  and  the  Communications 
Act  of  1934,16  as  the  Court  has  noted  at  length  before. 
National  Broadcasting  Co.  v.  United  States,  319  U.  S. 

"The  range  of  controls  which  have  in  fact  been  imposed  over 
the  last  40  years,  without  giving  rise  to  successful  constitutional 
challenge  in  this  Court,  is  discussed  in  Emery,  Broadcasting  and 
Government:  Responsibilities  and  Regulations  (1901);  Note,  Regu- 
lation of  Program  Content  by  the  FCC,  77  Harv.  L.  Rev.  701  (1904). 
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190,  210-214  (1943).  It  was  this  reality  which  at  the 
very  least  necessitated  first  the  division  of  the  radio 
spectrum  into  portions  reserved  respectively  for  public 
broadcasting  and  for  other  important  radio  uses  such  as 
amateur  operation,  aircraft,  police,  defense,  and  naviga- 
tion ;  and  then  the  subdivision  of  each  portion,  and  assign- 
ment of  specific  frequencies  to  individual  users  or  groups 
of  users.  Beyond  this,  however,  because  the  frequencies 
reserved  for  public  broadcasting  were  limited  in  number, 
it  was  essential  for  the  Goverment  to  tell  some  applicants 
that  they  could  not  broadcast  at  all  because  there  was 
room  for  only  a  few. 

Where  there  are  substantially  more  individuals  who 
want  to  broadcast  than  there  are  frequencies  to  allocate, 
it  is  idle  to  posit  an  unabridgeable  First  Amendment  right 
to  broadcast  comparable  to  the  right  of  every  individual 
to  speak,  write,  or  publish.  If  100  persons  want  broad- 
cast licenses  but  there  are  only  10  frequencies  to  allocate, 
all  of  them  may  have  the  same  "right"  to  a  license; 
but  if  there  is  to  be  any  effective  communication  by 
radio,  only  a  few  can  be  licensed  and  the  rest  must  be 
barred  from  the  airways.  It  would  be  strange  if  the 
First  Amendment,  aimed  at  protecting  and  furthering 
communications,  prevented  the  Government  from  making 
radio  communication  possible  by  requiring  licenses  to 
broadcast  and  by  limiting  the  number  of  licenses  so  as 
not  to  overcrowd  the  spectrum. 

This  has  been  the  consistent  view  of  the  Court.  Con- 
gress unquestionably  has  the  power  to  grant  and  deny 
licenses  and  to  delete  existing  stations.  Federal  Radio 
Commission  v.  Nelson  Bros.  Bond  &  Mortgage  Co.,  289 
U.  S.  266  (1933).  No  one  has  a  First  Amendment  right 
to  a  license  or  to  monopolize  a  radio  frequency;  to  deny 
a  station  license  because  "the  public  interest"  requires 
it  "is  not  a  denial  of  free  speech."  National  Broadcast- 
ing Co.  v.  U.  S.,  319  U.  S.  190,  227  (1943). 
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By  the  same  token,  as  far  as  the  First  Amendment 
is  concerned  those  who  are  licensed  stand  no  better 
than  those  to  whom  licenses  are  refused.  A  license 
permits  broadcasting,  but  the  licensee  has  no  consti- 
tutional right  to  be  the  one  who  holds  the  license  or 
to  monopolize  a  radio  frequency  to  the  exclusion  of 
his  fellow  citizens.  There  is  nothing  in  the  First 
Amendment  which  prevents  the  Government  from  re- 
quiring a  licensee  to  share  his  frequency  with  others  and 
to  conduct  himself  as  a  proxy  or  fiduciary  with  obliga- 
tions to  present  those  views  and  voices  which  are  repre- 
sentative of  his  community  and  which  would  otherwise, 
by  necessity,  be  barred  from  the  airwaves. 

This  is  not  to  say  that  the  First  Amendment  is  irrele- 
vant to  public  broadcasting.     On  the  contrary,  it  has  a 
major  role  to  play  as  the  Congress  itself  recognized  in 
§  326,  which  forbids  FCC  interference  with  "the  right 
of   free   speech    by   means   of   radio    communications." 
Because  of  the  scarcity  of  radio  frequencies,  the  Gov- 
ernment   is    permitted    to    put   restraints   on    licensees 
in   favor   of  others   whose   views   should   be   expressed 
on  this   unique  medium.     But   the  people  as  a  whole 
retain  their  interest  in  free  speech  by  radio  and  their 
collective    right    to    have    the    medium    function    con- 
sistently   with    the    ends    and    purposes    of    the    First 
Amendment.     It  is  the  right  of  the  viewers  and  listeners, 
not  the  right  of  the  broadcasters,  which  is  paramount. 
See  FCC  v.  Sanders  Bros.  Radio  Station,  309  U.  S.  470, 
475  (1940);  FCC  v.  Allentown  Broadcasting  Corp.,  349 
U.  S.  358,  361-362  (1955);  Z.  Chafee,  Government  and 
Mass  Communications  546  (1947).     It  is  the  purpose  of 
the  First  Amendment  to  preserve  an  uninhibited  market- 
place of  ideas  in  which  truth  will  ultimately  prevail, 
rather    than    to    countenance    monopolization    of    that 
market,  whether  it  be  by  the  Government  itself  or  a 
private  licensee.     Associated  Press  v.  United  States,  326 
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U.  S.  1,  20  (1945) ;  New  York  Times  Co.  v.  Sullivan,  376 
U.  S.  254,  270  (1964) ;  Abrams  v.  United  States,  250  U.  S. 
616,  630  (1919)  (Holmes,  J.,  dissenting).  "[S]peech 
concerning  public  affairs  is  more  than  self-expression;  it 
is  the  essence  of  self-government."  Garrison  v.  Loui- 
siana, 379  U.  S.  64,  74-75  (1964).  See  Brennan,  The 
Supreme  Court  and  the  Meiklejohn  Interpretation  of  the 
First  Amendment,  79  Harv.  L.  Rev.  1  (1965).  It  is  the 
right  of  the  public  to  receive  suitable  access  to  social, 
political,  esthetic,  moral,  and  other  ideas  and  experiences 
which  is  crucial  here.  That  right  may  not  constitu- 
tionally be  abridged  either  by  Congress  or  by  the  FCC. 

B. 

Rather  than  confer  frequency  monopolies  on  a  rela- 
tively small  number  of  licensees,  in  a  Nation  of  200,- 
000,000,  the  Government  could  surely  have  decreed  that 
each  frequency  should  be  shared  among  all  or  some  of 
those  who  wish  to  use  it,  each  being  assigned  a  portion 
of  the  broadcast  day  or  the  broadcast  week.  The  ruling 
and  regulations  at  issue  here  do  not  go  quite  so  far.  They 
assert  that  under  specified  circumstances,  a  licensee  must 
offer  to  make  available  a  reasonable  amount  of  broadcast 
time  to  those  who  have  a  view  different  from  that  which 
has  already  been  expressed  on  his  station.  The  ex- 
pression of  a  political  endorsement,  or  of  a  personal 
attack  while  dealing  with  a  controversial  public  issue, 
simply  triggers  this  time-sharing.  As  we  have  said,  the 
First  Amendment  confers  no  right  on  licensees  to  prevent 
others  from  broadcasting  on  "their"  frequencies  and  no 
right  to  an  unconditional  monopoly  of  a  scarce  resource 
which  the  Government  has  denied  others  the  right  to  use. 

In  terms  of  constitutional  principle,  and  as  enforced 
sharing  of  a  scarce  resource,  the  personal  attack  and 
political  editorial  rules  are  indistinguishable  from  the 
equal-time  provision  of  §  315,  a  specific  enactment  of 
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Congress  requiring  stations  to  set  aside  reply  time  under 
specified  circumstances  and  to  which  the  fairness  doctrine 
and  these  constituent  regulations  are  important  comple- 
ments. That  provision,  which  has  been  part  of  the 
law  since  1927,  Radio  Act  of  1927,  c.  169,  §  18,  44  Stat. 
1162,  1170,  has  been  held  valid  by  this  Court  as  an 
obligation  of  the  licensee  relieving  him  of  any  power 
in  any  way  to  prevent  or  censor  the  broadcast,  and  thus 
insulating  him  from  liability  for  defamation.  The  con- 
stitutionality of  the  statute  under  the  First  Amendment 
was  unquestioned.17  Fanners  Educ.  &  Coop.  Union  v. 
WD  AY,  360  U.  S.  525  (1959). 

Nor  can  we  say  that  it  is  inconsistent  with  the 
First  Amendment  goal  of  producing  an  informed  public 
capable  of  conducting  its  own  affairs  to  require  a  broad- 
caster to  permit  answers  to  personal  attacks  occurring 
in  the  course  of  discussing  controversial  issues,  or  to 
require  that  the  political  opponents  of  those  endorsed 
by  the  station  be  given  a  chance  to  communicate  with 
the  public.1*    Otherwise,  station  owners  and  a  few  net- 

17  This  has  not  prevented  vigorous  argument  from  developing  on 
the  constitutionality  of  the  ancillary  FCC  doctrines.  Compare 
Barrow,  The  Equal  Opportunities  and  Fairness  Doctrine  in  Broad- 
casting: Pillars  in  the  Forum  of  Democracy,  37  U.  Cin.  L.  Rev.  447 
(196S),  with  Robinson,  The  FCC  and  the  First  Amendment:  Obser- 
vations on  40  Years  of  Radio  and  Television  Regulation,  52  Minn.  L. 
Rev.  67  (1967),  and  Sullivan,  Editorials  and  Controversy:  The 
Broadcaster's  Dilemma,  32  Geo.  Wash.  L.  Rev.  719  (1964). 

18  The  expression  of  views  opposing  those  which  broadcasters 
permit  to  be  aired  in  the  first  place  need  not  be  confided  solely 
to  the  broadcasters  themselves  as  proxies.  "Nor  is  it  enough 
that  he  should  hear  the  arguments  of  his  adversaries  from  his  own 
teachers,  presented  as  they  state  them,  and  accompanied  by  what 
they  offer  as  refutations.  That  is  not  the  way  to  do  justice  to  the 
arguments,  or  bring  them  into  real  contact  with  his  own  mind.  He 
must  be  able  to  hear  them  from  persons  who  actually  believe  them; 
who  defend  them  in  earnest,  and  do  their  very  utmost  for  them." 
J.  S.  Mill,  On  Liberty  32  (R.  McCalluin  ed.  1947). 
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works  would  have  unfettered  power  to  make  time  avail- 
able only  to  the  highest  bidders,  to  communicate  only 
their  own  views  on  public  issues,  people  and  candidates, 
and  to  permit  on  the  air  only  those  with  whom  they 
agreed.  There  is  no  sanctuary  in  the  First  Amendment 
for  unlimited  private  censorship  operating  in  a  medium 
not  open  to  all.  "Freedom  of  the  press  from  govern- 
mental interference  under  the  First  Amendment  does  not 
sanction  repression  of  that  freedom  by  private  interests." 
Associated  Press  v.  U.  &,  326  U.  S.  1,  20  (1944). 

C. 

It  is  strenuously  argued,  however,  that  if  political 
editorials  or  personal  attacks  will  trigger  an  obligation 
in  broadcasters  to  afford  the  opportunity  for  expression 
to  speakers  who  need  not  pay  for  time  and  whose  views 
are  unpalatable  to  the  licensees,  then  broadcasters  will  be 
irresistibly  forced  to  self-censorship  and  their  coverage  of 
controversial  public  issues  will  be  eliminated  or  at  least 
'rendered  wholly  ineffective.  Such  a  result  would  indeed 
be  a  serious  matter,  for  should  licensees  actually  eliminate 
their  coverage  of  controversial  issues,  the  purposes  of  the 
doctrine  would  be  stifled. 

At  this  point,  however,  as  the  Federal  CommunicaT 
tions  Commission  has  indicated,  that  possibility  is  at  best 
speculative.  The  communications  industry,  and  in  par- 
ticular the  networks,  have  taken  pains  to  present  con- 
troversial issues  in  the  past,  and  even  now  they  do  not 
assert  that  they  intend  to  abandon  their  efforts  in  this 
regard.19     It  would  be  better  if  the  FCC's  encouragement 


19  The  President  of  the  Columbia  Broadcasting  System  has  recently 
declared  that  despite  the  Government,  "we  are  determined  to  continue 
covering  controversial  issues  as  a  public  service,  and  exercising  our 
own  independent  news  judgment  and  enterprise.  I,  for  one,  refuse 
to  allow  that  judgment  and  enterprise  to  be  affected  by  official 
intimidation."    Stanton,  Keynote  Address,  Sigma  Delta  Chi  National 
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were  never  necessary  to  induce  the  broadcasters  to  meet 
their  responsibility.  And  if  experience  with  the  admin- 
istration of  these  doctrines  indicates  that  they  have  the 
net  effect  of  reducing  rather  than  enhancing  the  volume 
and  quality  of  coverage,  there  will  be  time  enough  to 
reconsider  the  constitutional  implications.  The  fairness 
doctrine  in  the  past  has  had  no  such  overall  effect. 

That  this  will  occur  now  seems  unlikely,  however, 
since  if  present  licensees  should  suddenly  prove  timo- 
rous, the  Commission  is  not  powerless  to  insist  that 
they  give  adequate  and  fair  attention  to  public  issues. 
It  does  not  violate  the  First  Amendment  to  treat 
licensees  given  the  privilege  of  using  scarce  radio  fre- 
quencies as  proxies  for  the  entire  community,  obligated 
to  give  suitable  time  and  attention  to  matters  of  great 
public  concern.  To  condition  the  granting  or  renewal 
of  licenses  on  a  willingness  to  present  representative 
community  views  on  controversial  issues  is  consistent 
with  the  ends  and  purposes  of  those  constitutional  pro- 
visions forbidding  the  abridgment  of  freedom  of  speech 
and  freedom  of  the  press.  Congress  need  not  stand 
idly  by  and  permit  those  with  licenses  to  ignore  the 
problems  which  beset  the  people  or  to  exclude  from  the 
airways  anything  but  their  own  views  of  fundamental 
questions.  The  statute,  long  administrative  practice, 
and  cases  are  to  this  effect. 

Licenses  to  broadcast  do  not  confer  ownership  of  desig- 
nated frequencies,  but  only  the  temporary  privilege  of 
using  them.  47  U.  S.  C.  §  301.  Unless  renewed,  they 
expire  within  three  years.  47  U.  S.  C.  §307  (d).  The 
statute  mandates  the  issuance  of  licenses  if  the  "public 
convenience,  interest  or  necessity  will  be  served 
thereby."    47    U.    S.    C.    §307  (a).     In   applying    this 

Convention,  Atlanta,  Georgia,  November  21,  lOfiS.  Problems  of  news 
coverage  from  the  broadcaster's  viewpoint  are  surveyed  in  Wood, 
Electronic  Journalism   (19G7). 
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standard  the  Commission  for  40  years  has  been  choosing 
licensees  based  in  part  on  their  program  proposals.  In 
F.  R.  C.  v.  Nelson  Bros.  Bond  and  Mortgage  Co.,  289 
U.  S.  266,  279  (1933),  the  Court  noted  that  in  "view 
of  the  limited  number  of  available  broadcasting  fre- 
quencies, the  Congress  has  authorized  allocation  and 
licenses."  In  determining  how  best  to  allocate  fre- 
quencies, the  Federal  Radio  Commission  considered  the 
needs  of  competing  communities  and  the  programs 
offered  by  competing  stations  to  meet  those  needs;  more- 
over, if  needs  or  programs  shifted,  the  Commission  could 
alter  its  allocations  to  reflect  those  shifts.  Id.,  at  285. 
In  the  same  vein,  in  F.  C.  C.  v.  Pottswlle  Broadcasting 
Co.,  309  U.  S.  134,  137-138  (1940),  the  Court  noted  that 
the  statutory  standard  was  a  supple  instrument  to  effect 
congressional  desires  "to  maintain  ...  a  grip  on  the 
dynamic  aspects  of  radio  transmission"  and  to  allay  fears 
that  "in  the  absence  of  governmental  control  the  public 
interest  might  be  subordinated  to  monopolistic  domina- 
tion in  the  broadcasting  field."  Three  years  later  the 
Court  considered  the  validity  of  the  Commission's  chain 
broadcasting  regulations,  which  among  other  things  for- 
bade stations  from  devoting  too  much  time  to  network 
programs  in  order  that  there  be  suitable  opportunity  for  v 
local  programs  serving  local  needs.  The  Court  upheld 
the  regulations,  unequivocally  recognizing  that  the  Com- 
mission was  more  than  a  traffic  policeman  concerned  with 
the  technical  aspects  of  broadcasting  and  that  it  neither 
exceeded  its  powers  under  the  statute  nor  transgressed 
the  First  Amendment  in  interesting  itself  in  general  pro- 
gram format  and  the  kinds  of  programs  broadcast  by 
licensees.  National  Broadcasting  Co.  v.  United  States, 
319  U.  S.  190  (1943). 

D. 

The  litigants  embellish  their  first  amendment  argu- 
ments with  the  contention  that  the  regulations  are  so 
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vague  that  their  duties  are  impossible  to  discern.  Of 
this  point  it  is  enough  to  say  that,  judging  the  validity 
of  the  regulations  on  their  face  as  they  are  presented 
here,  we  cannot  conclude  that  the  FCC  has  been  left  a 
free  hand  to  vindicate  its  own  idiosyncratic  conception 
of  the  public  interest  or  of  the  requirements  of  free 
speech.  Past  adjudications  by  the  FCC  give  added 
precision  to  the  regulations;  there  was  nothing  vague 
about  the  FCC's  specific  ruling  in  Red  Lion  that  Fred 
Cook  should  be  provided  an  opportunity  to  reply.  The 
regulations  at  issue  in  RTNDA  could  be  employed  in 
precisely  the  same  way  as  the  fairness  doctrine  was  in 
Red  Lion.  Moreover,  the  FCC  itself  has  recognized  that 
the  applicability  of  its  regulations  to  situations  beyond 
the  scope  of  past  cases  may  be  questionable,  32  Fed. 
Reg.  10303,  10304  and  n.  6,  and  will  not  impose  sanctions 
in  such  cases  without  warning.  We  need  not  approve 
every  aspect  of  the  fairness  doctrine  to  decide  these  cases, 
and  we  will  not  now  pass  upon  the  constitutionality 
of  these  regulations  by  envisioning  the  most  extreme 
applications  conceivable,  United  States  v.  Sullivan,  332 
U.  S.  689,  694  (1948),  but  will  deal  with  those  problems 
if  and  when  they  arise. 

We  need  not  and  do  not  now  ratify  every  past  and 
future  decision  by  the  FCC  with  regard  to  programming. 
There  is  no  question  here  of  the  Commission's  refusal 
to  permit  the  broadcaster  to  carry  a  particular  program 
or  to  publish  his  own  views;  of  a  discriminatory  refusal 
to  require  the  licensee  to  broadcast  certain  views  which 
have  been  denied  access  to  the  airways;  of  government 
censorship  of  a  particular  program  contrary  to  §  326;  or 
of  the  official  government  view  dominating  public  broad- 
casting. Such  questions  would  raise  more  serious  first 
amendment  issues.  But  we  do  hold  that  the  Congress 
and  the  Commission  do  not  violate  the  First  Amendment 
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when  they  require  a  radio  or  television  station  to  give 
reply  time  to  answer  personal  attacks  and  political 
editorials. 

E. 

It  is  argued  that  even  if  at  one  time  the  lack  of 
available  frequencies  for  all  who  wished  to  use  them 
justified  the  Government's  choice  of  those  who  would 
best  serve  the  public  interest  by  acting  as  proxy  for 
those  who  would  present  differing  views,  or  by  giving 
the  latter  access  directly  to  broadcast  facilities,  this 
condition  no  longer  prevails  so  that  continuing  control 
is  not  justified.     To  this  there  are  several  answers. 

Scarcity  is  not  entirely  a  thing  of  the  past.  Advances 
in  technology,  such  as  microwave  transmission,  have  led 
to  more  efficient  utilization  of  the  frequency  spectrum, 
but  uses  for  that  spectrum  have  also  grown  apace.20 
Portions  of  the  spectrum  must  be  reserved  for  vital  uses 
unconnected  with  human  communication,  such  as  radio- 
navigational  aids  used  by  aircraft  and  vessels.  Conflicts 
have  even  emerged  between  such  vital  functions  as  de- 
fense preparedness  and  experimentation  in  methods  of 
averting  midair  collisions  through  radio  warning  devices.21 
"Land  mobile  services"  such  as  police,  ambulance,  fire 
department,  public  utility,  and  other  communications 
systems  have  been  occupying  an  increasingly  crowded 

20  Current  discussions  of  the  frequency  allocation  problem  appear 
in  Telecommunication  Science  Panel,  Commerce  Technical  Advisory 
Board,  U.  S.  Department  of  Commerce,  Electromagnetic  Spectrum 
Utilization — The  Silent  Crisis  (I960);  Joint  Technical  Advisory 
Comm.,  Institute  of  Electrical  and  Electronics  Engineers  &  Elec- 
tronic Industries  Assn.,  Radio  Spectrum  Utilization  (1964);  Note, 
The  Crisis  in  Electromagnetic  Frequency  Spectrum  Allocation,  53 
Iowa  L.  Rev.  437  (1967).  A  recently  released  study  is  the  Final 
Report  of  the  President's  Task  Force  on  Communications  Policy 
(1968). 

2lBendix  Aviation  Corp.  v.  FCC,  272  F.  2d  533  (C.  A.  D.  C.  Cir. 
1959),  cert,  denied,  361  U.  S.  965  (1960). 
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portion  of  the  frequency  spectrum  "  and  there  are,  apart 
from  licensed  amateur  radio  operators'  equipment, 
5,000,000  transmitters  operated  on  the  "citizens'  band" 
which  is  also  increasingly  congested.23  Among  the 
various  uses  for  radio  frequency  space,  including  marine, 
aviation,  amateur,  military,  and  common  carrier  users, 
there  are  easily  enough  claimants  to  permit  use  of  the 
whole  with  an  even  smaller  allocation  to  broadcast  radio 
and  television  uses  than  now  exists. 

Comparative  hearings  between  competing  applicants 
for  broadcast  spectrum  space  are  by  no  means  a  thing 
of  the  past.  The  radio  spectrum  has  become  so  con- 
gested that  at  times  it  has  been  necessary  to  suspend 
new  applications.24  The  very  high  frequency  television 
spectrum  is,  in  the  country's  major  markets,  almost 
entirely  occupied,  although  space  reserved  for  ultra  high 
frequency  television  transmission,  which  is  a  relatively 
recent  development  as  a  commercially  viable  alternative, 
has  not  yet  been  completely  filled.25 

The  rapidity  with  which  technological  advances  suc- 
ceed one  another  to  create  more  efficient  use  of  spectrum 
space  on  the  one  hand,  and  to  create  new  uses  for  that 
space  by  ever  growing  numbers  of  people  on  the  other, 
make  it  unwise  to  speculate  on  the  future  allocation  of 
that  space.  It  is  enough  to  say  that  the  resource  is  one 
of  considerable  and  growing  importance  whose  scarcity 


22 1968  FCC  Annual  Report  65-69. 

23  New  limitations  on  these  users,  who  can  also  lay  claim  to  First 
Amendment  protection,  were  sustained  against  First  Amendment 
attack  with  the  comment,  "Here  is  truly  a  situation  where  if  every- 
body could  say  anything,  many  could  saying  nothing."  Lafayette 
Radio  Electronic  Corp.  v.  United  States,  345  F.  2d  27$,  2S1  (1965). 
Accord,  California  Citizens  Band  Assn.  v.  United  States,  375  F.  2d 
43  (C.  A.  9th  Cir.  1967),  cert,  denied,  389  U.  S.  844  (1967). 

84  Kessler  v.  FCC,  326  F.  2d  673  (C.  A.  D.  C.  Cir.  1963). 

28  In  a  table  prepared  by  the  FCC  on  the  basis  of  statistics 
current  as  of  August  31,  1968,  V11F  and  UHF  channels  allocated  to 
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impelled  its  regulation  by  an  agency  authorized  by  Con- 
gress. Nothing  in  this  record,  or  in  our  own  researches, 
convinces  us  that  the  resource  is  no  longer  one  for  which 
there  are  more  immediate  and  potential  uses  than  can 
be  accommodated,  and  for  which  wise  planning  is  essen- 
tial.26   This  does  not  mean,  of  course,  that  every  possible 

and  those  available  in  the  top  100  market  areas  for  television  are 
set  forth: 

COMMERCIAL 

Channels 
On  the  Air, 
Channels  Authorized,  or  Available 

Market  Areas  Allocated  Applied  for  Channels 

VHF  UHF  VHF  UHF  VHF  UHF 

Top  10 40  45  40  44  0  1 

Top  50 157  163  157  136  0  27 

Top  100 264  297  264  213  0  84 

NONCOMMERCIAL 

Channels 
On  the  Air, 
Channels  Authorized,  or  Available 

Market  Areas  Reserved  Applied  for  Channels 

VHF  UHF  VHF  UHF  VHF  UHF 

Top  10 7  17  7  16  0  1 

Top  50 21  79  20  47  1  32 

Top  100 35  138  34  69  1  69 

1968  FCC  Annual  Report  132-135. 

26  RTNDA  argues  that  these  regulations  should  be  held  invalid 
for  failure  of  the  FCC  to  make  specific  findings  in  the  rule-making 
proceeding  relating  to  these  factual  questions.  Presumably  the 
fairness  doctrine  and  the  personal  attack  decisions  themselves,  such 
as  Red  Lion,  should  fall  for  the  same  reason.  But  this  argument 
ignores  the  fact  that  these  regulations  are  no  more  than  the  detailed 
specification  of  certain  consequences  of  long-standing  rules,  the  need 
for  which  was  recognized  by  the  Congress  on  the  factual  predicate  of 
scarcity  made  plain  in  1927,  recognized  by  this  Court  in  the  1943 
National  Broadcasting  Co.  case,  and  reaffirmed  by  the  Congress  as 
recently  as  1959.  "If  the  number  of  radio  and  television  stations 
were  not  limited  by  available  frequencies,  the  committee  would 
have  no  hesitation  in  removing  completely  the  present  provision 
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wavelength  must  be  ■  cupied  at  every  hour  by  some  vital 
use  in  order  to  sustai..  the  congressional  judgment.  The 
substantial  capital  investment  required  for  many  uses, 
in  addition  to  the  potentiality  for  confusion  and  inter- 
ference inherent  in  any  scheme  for  continuous  kaleido- 
scopic reallocation  of  all  available  space  may  make 
this  unfeasible.  The  allocation  need  not  be  made  at  such 
a  breakneck  pace  that  the  objectives  of  the  allocation  are 
themselves  imperiled.27 

Even  where  there  are  gaps  in  spectrum  utilization,  the 
fact  remains  that  existing  broadcasters  have  often  at- 
tained their  present  position  because  of  their  initial  gov- 
ernment selection  in  competition  with  others  before  new 
technological  advances  opened  new  opportunities  for  fur- 
ther uses.  Long  experience  in  broadcasting,  confirmed 
habits  of  listeners  and  viewers,  network  affiliation,  and 
other  advantages  in  program  procurement  give  existing 
broadcasters  £  substantial  advantage  over  new  entrants, 
even  where  new  entry  is  technologically  possible.  These 
advantages  are  the  fruit  of  a  preferred  position  conferred 
by  the  Government.  Some  present  possibility  for  new 
entry  by  competing  stations  is  not  enough,  in  itself,  to 

regarding  equal  time  and  urge  the  right  of  each  broadcaster  to 
follow  his  own  conscience  ....  However,  broadcast  frequencies  are 
limited  and,  therefore,  they  have  been  necessarily  considered  a 
public  trust,"  S.  Rep.  No.  562,  86th  Cong.,  1st  Sess.,  8-9  (1959). 
In  light  of  this  history,  the  opportunity  which  the  broadcasters 
have  had  to  address  the  FCC  and  show  that  somehow  the  situation 
had  radically  changed,  undercutting  the  validity  of  the  congressional 
judgment,  and  their  failure  to  adduce  any  convincing  evidence  of 
that  in  the  record  here,  we  cannot  consider  the  absence  of  more 
detailed  findings  below  to  be  determinative. 

21  The  "airwaves  [need  not]  be  filled  at  the  earliest  possible 
moment  in  all  circumstances,  without  due  regard  for  these  important 
factors."  Community  Broadcasting  Co.  v.  FCC,  274  F.  2d  753,  763 
(C.  A.  D.  C.  Cir.  1960).  Accord,  enforcing  the  fairness  doctrine, 
Office  of  Communicatiun  of  the  United  Church  of  Christ  v.  FCC, 
359  F.  2d  994,  1009  (C.  A.  D.  C.  Cir.  1906). 
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render  unconstitutional  the  Government's  effort  to  assure 
that  a  broadcaster's  programming  ranges  widely  enough 
to  serve  the  public  interest. 

In  view  of  the  prevalence  of  scarcity  of  broadcast 
frequencies,  the  Government's  role  in  allocating  those 
frequencies,  and  the  legitimate  claims  of  those  unable 
without  governmental  assistance  to  gain  access  to  those 
frequencies  for  expression  of  their  views,  we  hold  the 
regulations  and  ruling  at  issue  here  are  both  authorized 
by  statute  and  constitutional.28  The  judgment  of  the 
Court  of  Appeals  in  Red  Lion  is  affirmed  and  that  in 
RTNDA  reversed  and  the  causes  remanded  for  proceed- 
ings consistent  with  this  opinion. 

It  is  so  ordered. 

Not  having  heard  oral  argument  in  these  cases,  Mr. 
Justice  Douglas  took  no  part  in  the  Court's  decision. 


88  We  need  not  deal  with  the  argument  that  even  if  there  is  no 
longer  a  technological  scarcity  of  frequencies  limiting  the  number 
of  broadcasters,  there  nevertheless  is  an  economic  scarcity  in  the 
sense  that  the  Commission  could  or  does  limit  entry  to  the  broad- 
casting market  on  economic  grounds  and  license  no  more  stations 
than  the  market  will  support.  Hence,  it  is  said,  the  fairness  doc- 
trine or  its  equivalent  is  essential  to  satisfy  the  claims  of  those 
excluded  and  of  the  public  generally.  A  related  argument,  which 
we  also  put  aside,  is  that  quite  apart  from  scarcity  of  frequencies, 
technological  or  economic,  Congress  does  not  abridge  freedom  of 
speech  or  press  by  legislation  directly  or  indirectly  multiplying  the 
voices  and  views  presented  to  the  public  through  time  sharing, 
fairness  doctrines,  or  other  devices  which  limit  or  dissipate  the  power 
of  those  who  sit  astride  the  channels  of  communication  with  the 
general  public.  Cf.  Citizens  Publishing  Co.  v.  United  States,  393 
U.  S.  —  (1969). 
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Syllabus. 

SIMPSON    v.   UNION   OIL   CO.   OF   CALIFORNIA. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 

THE    NINTH    CIRCUIT. 

No.  87.    Argued  January  15-16,  1964— Decided  April  20,  1964. 

Respondent  oil  company  supplies  gasoline  in  eight  western  States  to 
numerous  retailers,  including  petitioner,  who  lease  outlets  from  re- 
spondent and  enter  into  a  "consignment"  agreement  under  which 
respondent  retains  "title"  to  the  gasoline  until  sold,  pays  property 
taxes  thereon,  and  fixes  the  selling  price  therefor.  Petitioner  is 
compensated  by  a  minimum  commission,  assumes  operating  costs 
and  most  types  of  losses  on  the  gasoline,  and  carries  personal  lia- 
bility and  property  insurance.  The  lease,  like  the  "consignment" 
agreement,  runs  for  a  year  and  is  allegedly  not  renewable  unless 
prescribed  conditions  are  met,  including  the  retailer's  adherence  to 
prices  set  by  respondent.  When  petitioner,  allegedly  to  meet  a 
competitive  price,  sold  gasoline  below  the  fixed  price,  respondent 
solely  for  that  reason  refused  to  renew  the  lease  and  terminated  the 
"consignment"  agreement,  whereupon  petitioner  brought  this  action 
for  damages  under  §  4  of  the  Clayton  Act  for  violation  of  §§  1  and 
2  of  the  Sherman  Act.  The  Federal  District  Court  after  hearings 
granted  respondent's  motion  for  summary  judgment,  which  the 
Court  of  Appeals  affirmed,  concluding  that,  although  there  were 
assumedly  triable  issues  of  law,  petitioner  had  suffered  no  action- 
able wrong  or  damage.  Held:  Resale  price  maintenance  through 
a  coercive  type  of  "consignment"  agreement  like  that  involved  here 
violates  the  antitrust  laws,  causing  petitioner  to  suffer  actionable 
wrong  or  damage.    Pp.  14-25. 

(a)  The  "consignment"  agreement  and  lease  injure  interstate 
commerce  by  depriving  independent  dealers  of  the  exercise  of  free 
judgment  whether  to  become  consignees  at  all  or  remain  consignees, 
and  to  sell  at  competitive  prices.  That  the  retailer  can  refuse  to 
deal  cannot  under  these  circumstances  immunize  the  supplier  from 
the  antitrust  laws.    P.  16. 

(b)  An  actionable  wrong  results  whenever  the  restraint  of  trade 
or  monopolistic  practice  has  an  impact  on  the  market;  and  it  is 
irrelevant  that  the  complainant  is  only  one  merchant  or  that  on 
respondent's  failure  to  renew  his  lease  another  dealer  may  take  hi." 
place.    Pp.  16-17. 
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(c)  A  supplier  may  not  use  a  coercive  device,  whether  in  the 
form  of  an  agreement  used  coercively,  or  in  any  other  form,  to 
achieve  resale  price  maintenance.  United  States  v.  Parke,  Davis 
&  Co.,  362  U.  S.  29,  followed.    P.  17. 

(d)  A  consignment,  however  lawful  as  a  matter  of  private  con- 
tract law,  must  yield  to  federal  antitrust  policy.    P.  18. 

(e)  The  antitrust  laws  prevent  the  fixing  of  prices  through  many 
retail  outlets  by  the  "consignment"  device.  United  States  v.  Gen- 
eral Electric  Co.,  272  U.  S.  476,  distinguished.    Pp.  21-24. 

(f)  Although  the  issue  of  resale  price  maintenance  under  the 
Sherman  Act  is  resolved  here,  the  case  must  be  remanded  for  a 
hearing  on  the  other  issues,  including  those  raised  under  the 
McGuire  Act  and  the  damages,  if  any,  suffered.    P.  24. 

(g)  The  question  is  reserved  whether  there  may  be  equities  that 
would  warrant  only  prospective  application  in  damage  suits  of 
the  rule  governing  price  fixing  by  the  "consignment"  device  which 
this  Court  now  announces.    P.  25. 

311  F.  2d  764,  reversed  and  remanded. 

Maxwell  Keith  argued  the  cause  and  filed  briefs  for 
petitioner. 

Moses  Lasky  argued  the  cause  and  filed  a  brief  for 
respondent. 

i 

i 

Mr.  Justice  Douglas  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  for  damages  under  §  4  of  the  Clayton  Act, 
38  Stat.  731,  15  U.  S.  C.  §  15,  for  violation  of  §§  1  and  2  of 
the  Sherman  Act,  26  Stat.  209,  as  amended,  50  Stat.  693, 
15  U.  S.  C.  §§  1,  2.  The  complaint  grows  out  of  a  so-called 
retail  dealer  "consignment"  agreement  which,  it  is  alleged, 
Union  Oil  requires  lessees  of  its  retail  outlets  to  sign,  of 
which  Simpson  was  one.  The  "consignment"  agreement  is 
for  one  year  and  thereafter  until  canceled,  is  terminable  by 
either  party  at  the  end  of  any  year  and,  by  its  terms,  ce.°~°s 
upon  any  termination  of  the  lease.  The  lease  is  also  for 
one  year;  and  it  is  alleged  that  it  is  used  to  police  the  retail 
prices  charged  by  the  consignees,  renewals  not  being  made 
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if  the  conditions  prescribed  by  the  company  are  not  met. 
The  company,  pursuant  to  the  "consignment"  agreement, 
sets  the  prices  at  which  the  retailer  sells  the  gasoline. 
While  "title"  to  the  consigned  gasoline  "shall  remain  in 
Consignor  until  sold  by  Consignee,"  and  while  the  com- 
pany pays  all  property  taxes  on  all  gasoline  in  posses- 
sion of  Simpson,  he  must  carry  personal  liability  and  prop- 
erty damage  insurance  by  reason  of  the  "consigned" 
gasoline  and  is  responsible  for  all  losses  of  the  "consigned" 
gasoline  in  his  possession,  save  for  specified  acts  of  God. 
Simpson  is  compensated  by  a  minimum  commission  and 
pays  all  the  costs  of  operation  in  the  familiar  manner. 

The  retail  price  fixed  by  the  company  for  the  gasoline 
during  the  period  in  question  was  29.9  cents  per  gallon; 
and  Simpson,  despite  the  company's  demand  that  he 
adhere  to  the  authorized  price,  sold  it  at  27.9  cents, 
allegedly  to  meet  a  competitive  price.  Solely  because 
Simpson  sold  gasoline  below  the  fixed  price,  Union  Oil 
refused  to  renew  the  lease;  termination  of  the  "consign- 
ment" agreement  ensued;  and  this  suit  was  filed.  The 
terms  of  the  lease  and  "consignment"  agreement  are  not 
in  dispute  nor  the  method  of  their  application  in  this  case. 
The  interstate  character  of  Union  Oil's  business  is  con- 
ceded, as  is  the  extensive  use  by  it  of  the  lease-consign- 
ment agreement  in  eight  western  States.1 

After  two  pretrial  hearings,  the  company  moved  for  a 
summary  judgment.  Simpson  moved  for  a  partial  sum- 
mary judgment — that  the  consignment  lease  program  is 

1  As  of  December  31,  1957,  Union  Oil  supplied  gasoline  to  -J.lo.'i 
retail  stations  in  the  eight  western  States  of  California,  Washington. 
Oregon,  Nevada,  Arizona,  Montana,  Utah  and  Idaho.  Of  that  figure, 
2,003  stations  were  owned  or  leased  by  Union  Oil  and,  in  turn,  leased 
or  subleased  to  an  independent  retailer;  14  were  company-operated 
training  stations;  and  the  remaining  2,110  stations  were  owned  by 
the  retailer  or  leased  by  him  from  third  persons.  Union  Oil  had 
"consignment"  agreements  as  of  that  date  with  1,978  (99^)  of  the 
lessee-retailers  and  with  1,327  (G3%)  of  the  nonlessee-retailers. 


465 


Opinion  of  the  Court.  377  U.S. 

in  violation  of  §§  1  and  2  of  the  Sherman  Act.  The  Dis- 
trict Court,  concluding  that  "all  the  factual  disputes"  had 
been  eliminated  from  the  case,  entertained  the  motions. 
The  District  Court  granted  the  company's  motion  and 
denied  Simpson's,  holding  as  to  the  latter  that  he  had 
not  established  a  violation  of  the  Sherman  Act  and,  even 
assuming  such  a  violation,  that  he  had  not  suffered  any 
actionable  damage.  The  Court  of  Appeals  affirmed. 
While  it  assumed  that  there  were  triable  issues  of  law,  it 
concluded  that  Simpson  suffered  no  actionable  wrong  or 
damage,  311  F.  2d  764.  The  case  is  here  on  a  writ  of  cer- 
tiorari.   373  U.  S.  901. 

We  disagree  with  the  Court  of  Appeals  that  there  is  no 
actionable  wrong  or  damage  if  a  Sherman  Act  violation  is 
assumed.  If  the  "consignment"  agreement  achieves  resale 
price  maintenance  in  violation  of  the  Sherman  Act,  it  and 
the  lease  are  being  used  to  injure  interstate  commerce  by 
depriving  independent  dealers  of  the  exercise  of  free  judg- 
ment whether  to  become  consignees  at  all,  or  remain  con- 
signees, and,  in  any  event,  to  sell  at  competitive  prices. 
The  fact  that  a  retailer  can  refuse  to  deal  does  not  give 
the  supplier  immunity  if  the  arrangement  is  one  of  those 
schemes  condemned  by  the  antitrust  laws. 

There  is  actionable  wrong  whenever  the  restraint  of 
trade  or  monopolistic  practice  has  an  impact  on  the  mar- 
ket; and  it  matters  not  that  the  complainant  may  be  only 
one  merchant.  See  Klor's  v.  Broadway-Hale  Stores,  359 
U.  S.  207,  213;  Radiant  Burners  v.  Peoples  Gas  Co.,  364 
U.  S.  656,  660.  As  we  stated  in  Radovich  v.  National 
Football  League,  352  U.  S.  445,  453-454: 

"Congress  has,  by  legislative  fiat,  determined  that 
such  prohibited  activities  are  injurious  to  the  public 
and  has  provided  sanctions  allowing  private  en- 
forcement of  the  antitrust  laws  by  an  aggrieved 
party.  These  laws  protect  the  victims  of  the  for- 
bidden practices  as  well  as  the  public." 
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The  fact  that,  on  failure  to  renew  a  lease,  another  dealer 
takes  Simpson's  place  and  renders  the  same  service  to 
the  public  is  no  more  an  answer  here  than  it  was  in  Poller 
v.  Columbia  Broadcasting  System,  36S  U.  S.  464,  473. 
For  Congress,  not  the  oil  distributor,  is  the  arbiter  of  the 
public  interest;  and  Congress  has  closely  patrolled  price 
fixing  whether  effected  through  resale  price  maintenance. 
agreements  or  otherwise.2  The  exclusive  requirements 
contracts  struck  down  in  Standard  Oil  Co.  v.  United 
States,  337  U.  S.  293,  were  not  saved  because  dealers  need 
not  have  agreed  to  them,  but  could  have  gone  elsewhere. 
If  that  were  a  defense,  a  supplier  could  regiment  thou- 
sands of  otherwise  competitive  dealers  in  resale  price 
maintenance  programs  merely  by  fear  of  nonrenewal  of 
short-term  leases. 

We  made  clear  in  United  States  v.  Parke,  Davis  &  Co., 
362  U.  S.  29,  that  a  supplier  may  not  use  coercion  on  its 
retail  outlets  to  achieve  resale  price  maintenance.  We 
reiterate  that  view,  adding  that  it  matters  not  what  the 
coercive  device  is.  United  States  v.  Colgate,  250  U.  S. 
300,  as  explained  in  Parke,  Davis,  362  U.  S.,  at  37,  was  a 
case  where  there  was  assumed  to  be  no  agreement  to  main- 
tain retail  prices.  Here  we  have  such  an  agreement ;  it  is 
used  coercively,  and,  it  promises  to  be  equally  if  not  more 
effective  in  maintaining  gasoline  prices  than  were  the 
Parke,  Davis  techniques  in  fixing  monopoly  prices  on 
drugs. 

Consignments  perform  an  important  function  in  trade 
and  commerce,  and  their  integrity  has  been  recognized 
by  many  courts,  including  this  one.  See  Ludvigh  v. 
American  Woolen  Co.,  231  U.  S.  522.  Yet  consignments, 
though  useful  in  allocating  risks  between  the  parties  and 
determining  their  rights  inter  sc,  do  not  necessarily  con- 


2  See  the  McGuirc  Act,  66  Stat.  631,  15  U.  S.  C.  §45;  the  Miller- 
Tydings  Act,  50  Stat.  693,  15  U.  S.  C.  §  1 ;  United  States  v.  Socony- 
Vacuum  Oil  Co.,  310  U.  S.  150. 
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trol  the  rights  of  others,  whether  they  be  creditors  or 
sovereigns.  Thus  the  device  has  been  extensively  regu- 
lated by  the  States.  22  Am.  Jur.,  Factors,  §  8;  Hartford 
Indemnity  Co.  v.  Illinois,  298  U.  S.  155.  Congress,  too, 
has  entered  parts  of  the  field,  establishing  by  the  Act  of 
June  10,  1930,  46  Stat.  531,  as  amended,  7  U.  S.  C.  §  499a 
et  seq.,  sl  pervasive  system  of  control  over  commission 
merchants  dealing  in  perishable  agricultural  commodities. 

One  who  sends  a  rug  or  a  painting  or  other  work  of  art 
to  a  merchant  or  a  gallery  for  sale  at  a  minimum  price 
can,  of  course,  hold  the  consignee  to  the  bargain.  A  retail 
merchant  may,  indeed,  have  inventory  on  consignment, 
the  terms  of  which  bind  the  parties  inter  se.  Yet  the 
consignor  does  not  always  prevail  over  creditors  in  case 
of  bankruptcy,  where  a  recording  statute  or  a  "traders 
act"  or  a  "sign  statute"  is  in  effect.  4  Collier,  Bank- 
ruptcy (14th  ed.),  pp.  1090-1097,  1484-1486.  The  in- 
terests of  the  Government  also  frequently  override 
agreements  that  private  parties  make.  Here  we  have  an 
antitrust  policy  expressed  in  Acts  of  Congress.  Accord- 
ingly, a  consignment,  no  matter  how  lawful  it  might  be 
as  a  matter  of  private  contract  law,  must  give  way  before 
the  federal  antitrust  policy.  Thus  a  consignment  is  not 
allowed  to  be  used  as  a  cloak  to  avoid  §  3  of  the  Clayton 
Act.  See  Standard  Fashion  Co.  v.  Magrane-Houston  Co., 
258  U.  S.  346,  353-356;  cf.  Straus  v.  Victor  Talking  Mach. 
Co.,  243  U.  S.  490,  500-501.  Nor  does  §  1  of  the  Sherman 
Act  tolerate  agreements  for  retail  price  maintenance. 
See  United  States  v.  Socony-V acuum  Oil  Co.,  310  U.  S. 
150,  221-222;  United  States  v.  Parke,  Davis  &  Co.,  supra. 

We  are  enlightened  on  present-day  marketing  methods 
by  recent  congressional  investigations.  In  the  automo- 
bile field  the  price  is  "the  manufacturer's  suggested  retail 
price,"  3  not  a  price  coercively  exacted ;  nor  do  automo- 

3  H.  R.  Rep.  No.  1958,  85th  Cong.,  2d  Sess.,  S.  Rep.  No.  1555,  85th 
Cong.,  2d  Sess. 
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biles  go  on  consignment;  they  are  sold.4  Resale  price 
maintenance  of  gasoline  through  the  "consignment"  de- 
vice is  increasing.5  The  "consignment"  device  in  the  gas- 
oline field  is  used  for  resale  price  maintenance.  The 
theory  and  practice  of  gasoline  price  fixing  in  vogue  under 
the  "consignment"  agreement  has  been  well  exposed  by 
Congress.  A  Union  Oil  official  in  recent  testimony  before 
a  House  Committee  on  Small  Business  explained  the 
price  mechanism: 

"Mr.  Roosevelt.  Who  sets  the  price  in  your 
consignment  station,  dealer  consignment  station? 

"Mr.  Rath.  We  do. 

"Mr.  Roosevelt.  You  do? 

"Mr.  Rath.  Yes.  We  do  it  on  this  basis:  You 
see,  he  is  paid  a  commission  to  sell  these  products 
for  us.  Now,  we  go  out  into  the  market  area  and 
find  out  what  the  competitive  major  price  is,  what 
that  level  is,  and  we  set  our  house-brand  price  at 
that."  6 


4  H.  R.  Rep.  No.  195S,  supra,  note  3,  at  1. 

5  See  H.  R.  Rep.  No.  1157,  85th  Cong.,  1st  Sess.,  pp.  6-7.  The 
Assistant  Attorney  General  in  charge  of  the  Antitrust  Division, 
Department  of  Justice,  testified: 

"Another  issue  relating  to  price  fixing  concerns  certain  of  the  prac- 
tices which  the  major  oil  companies  have  used  to  preserve  their  tank 
wagon  price  structure;  for  example,  the  placing  of  the  dealer  on  a 
commission  or  consignment  agency  basis,  which  narrows  his  normal 
margin  of  profit  and  effectively  fixes  the  retail  price."  Id.,  at  7.  The 
Committee  report  said: 

"One  of  the  effects  of  this  expansion  of  commission  and  consignment 
outlets  is  that  more  and  more  service  station  operators  lose  their 
status  as  independent  businessmen.  The  selling  price  and  gross 
margin  of  profit  per  gallon  in  the  commission-type  stations  are  wholly 
within  the  control  of  the  supplier."    Ibid. 

•See  Hearings,  House  Select  Committee  on  Small  Business,  85th 
Cong.,  1st  Sess.,  H.  R.  Res.  56,  Pt.  Ill,  pp.  79-SO.    The  same  official 
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Dealers,  like  Simpson,  are  independent  businessmen; 
and  they  have  all  or  most  of  the  indicia  of  entrepre- 
neurs, except  for  price  fixing.  The  risk  of  loss  of  the 
gasoline  is  on  them,  apart  from  acts  of  God.  Their 
return  is  affected  by  the  rise  and  fall  in  the  market  price, 
their  commissions  declining  as  retail  prices  drop.7     Prac- 


gave  this  justification  for  the  consignment  program — a  justification 
similar  to  that  traditionally  advanced  for  resale  price  maintenance: 

"Consignment  is  our  method  of  protecting  our  dealers'  profit  mar- 
gins during  disturbed  retail  price  conditions,  at  the  same  time  main- 
taining our  dealers'  positions  as  people  handling  a  premium  quality 
product.  We  have  not  used  consignment  as  a  means  of  unfair  com- 
petition, nor  has  it  been  used  to  price  any  dealer  out  of  any  station. 
It  has  instead  been  used  by  us  to  maintain  a  competitive  relationship 
between  our  dealers'  prices  and  those  of  our  competitors. 

"We  are  proud  of  our  retail  consignment  program  which  has 
accomplished  the  ends  outlined  above.  We  have  been  able  to  make 
these  accomplishments  without  taking  away  any  of  the  independence 
of  our  dealers.  Through  our  consignment  program  we  have  estab- 
lished and  maintained  under  all  conditions  the  minimum  guaranteed 
margins  for  our  dealers  that  are  the  best  in  the  industry.  It  has 
brought  our  dealers  one  other  substantial  benefit  also — and  I  would 
like  to  point  this  out  strongly — they  have  available  for  other  uses 
the  investment  which  otherwise  would  be  in  gasoline  inventories. 
This  amounts  to  an  average  of  $2,500  per  dealer. 

"If  there  is  any  suspicion  or  resentment  by  any  dealers  or  dealer 
groups,  it  certainly  appears  that  Union  Oil  Co.'s  retail  consignment 
program  is  a  greatly  misunderstood  one.  It  does  not  remove  any 
aspect  of  a  dealer's  independence  other  than  giving  us  the  right  to 
name  the  dealer's  selling  prices.  It  has  not  been  used  to  create  or 
disturb  any  retail  price  situations  and  instead  has,  as  a  matter  of 
fact,  contributed  materially  to  the  economic  welfare  of  our  dealers. 

"If  we  were  today  to  withdraw  the  consignment  program  as  it  is 
now  set  up,  we  know  that  such  action  would  be  bitterly  opposed  by 
our  dealers.  Any  problems  that  are  laid  at  its  doorstep — and  there 
were  some  problems  as  there  are  in  any  new  program — have  been 
corrected  to  the  point  that  a  survey  of  our  dealers  today  would  reveal 
that  the  great  majority  of  them  are  heartily  in  favor  of  consignment. 
We  are  able  to  offer  the  names  of  hundreds  of  our  dealers  who  are 
in  favor  of  the  program."    Id.,  at  86-87. 

7  The  basic  agreement  in  force  during  most  of  the  period  when 
Simpson  was  a  consignee  provided  that  his  commission  was  V-fzb  per 
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tically  the  only  power  they  have  to  be  wholly  inde- 
pendent businessmen,  whose  service  depends  on  their  own 
initiative  and  enterprise,  is  taken  from  them  by  the  pro- 
viso that  they  must  sell  their  gasoline  at  prices  fixed  by 
Union  Oil.  By  reason  of  the  lease  and  "consignment" 
agreement  dealers  are  coercively  laced  into  an  arrange- 
ment under  which  their  supplier  is  able  to  impose  non- 
competitive prices  on  thousands  of  persons  whose  prices 
otherwise  might  be  competitive.  The  evil  of  this  resale 
price  maintenance  program,  like  that  of  the  requirements 
contracts  held  illegal  by  Standard  Oil  Co.  v.  United 
States,  supra,  is  its  inexorable  potentiality  for  and  even 
certainty  in  destroying  competition  in  retail  sales  of  gaso- 
line by  these  nominal  "consignees"  who  are  in  reality 
small  struggling  competitors  seeking  retail  gas  customers. 
As  we  have  said,  an  owner  of  an  article  may  send  it  to 
a  dealer  who  may  in  turn  undertake  to  sell  it  only  at  a 
price  determined  by  the  owner.  There  is  nothing  illegal 
about  that  arrangement.  When,  however,  a  "consign- 
ment" device  is  used  to  cover  a  vast  gasoline  distribution 
system,  fixing  prices  through  many  retail  outlets,  the 
antitrust  laws  prevent  calling  the  "consignment"  an 
agency,8  for  then  the  end  result  of  United  States  v.  Socony- 


gallon  more  than  the  amount  by  which  the  price  at  which  the  com- 
pany "authorized"  him  to  sell  exceeded  a  posted  "tank  wagon"  price 
applicable  to  those  gallons.  However,  if  the  "authorized"  price  fell 
below  a  posted  "minimum  retail"  price,  the  commission  was  reduced 
by  50%  of  the  difference  between  "minimum  retail"  and  "authorized" 
retail.  In  no  event  could  the  commission  be  less  than  5.950  for 
regular  and  5.750  for  ethyl. 

Shortly  before  Simpson  ceased  to  be  a  consignee  the  program 
was  changed.  The  guaranteed  minimum  was  eliminated  and  the 
consignee  absorbed  20%  of  the  difference  if  "authorized"  prices  fell 
below  "minimum  retail."  If  the  "authorized"  price  exceeded  "min- 
imum retail,"  the  commission  increased  by  S0%  of  the  excess,  as 
compared  with  100%  thereof  under  the  former  plan. 

8  See  Klaus,  Sale,  Agency  and  Price  Maintenance,  2S  Col.  L.  Rev. 
312,  441,  443-454  (1928). 
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Vacuum  Oil  Co.,  supra,  would  be  avoided  merely  by 
clever  manipulation  of  words,  not  by  differences  in  sub- 
stance. The  present,  coercive  "consignment"  device,  if 
successful  against  challenge  under  the  antitrust  laws, 
furnishes  a  wooden  formula  for  administering  prices  on 
a  vast  scale.9 

Reliance  is  placed  on  United  States  v.  General  Electric 
Co.,  272  U.  S.  476,  where  a  consignment  arrangement  was 
utilized  to  market  patented  articles.  Union  Oil  cor- 
rectly argues  that  the  consignment  in  that  case  somewhat 


9  A.  A.  Berle  recently  described  the  critical  importance  of  price 
control  to  money  making  by  the  large  oligarchies  of  business,  or  the 
"behemoths"  as  he  calls  them: 

"Are  these  behemoths  good  at  making  goods — or  merely  good  at 
making  money?  Do  they  come  out  better  because  they  manufacture 
more  efficiently — or  because  they  'control  the  market'  and  collect 
unduly  high  prices  from  the  long-suffering  American  consumer? 

"Again,  no  one  quite  knows.  It  is  pretty  clear  that  most  prices 
are"  established  only  partly  by  competition,  and  partly  by  adminis- 
tration. Economists  are  just  beginning  to  wrestle  with  the  problem 
of  'administered'  prices.  The  three  or  four  'bigs'  in  any  particular 
line  are  happy  to  stay  with  a  good  price  level  for  their  product.  If 
the  price  gets  too  high,  some  smart  vice  president  in  charge  of  sales 
may  see  a  chance  to  take  a  fat  slice  of  business  away  from  his 
competitors. 

"But  while  any  one  of  the  two  or  three  bigs  knows  he  can  reduce 
prices  and  start  taking  all  the  business  there  is,  he  knows,  too,  that 
one  or  all  of  his  associates  will  soon  drop  the  price  below  that.  In 
the  ensuing  price  war,  nobody  will  make  money  for  quite  a  while. 

"So,  an  uneasy  balance  is  struck,  and  everyone's  price  remains  about 
the  same.  Shop  around  for  an  automobile  and  you  will  see  how  this 
works.  Economists  call  it  'imperfect  competition' — a  tacitly  accepted 
price  that  is  not  necessarily  the  price  a  stiff  competitive  free  market 
would  create.  Only  big  concerns  can  swing  this  sort  of  competition 
effectively. 

"We  do  not  really  know  whether  bigs  make  more  money  because 
they  are  efficient  or  because,  through  their  size,  they  can  'administer' 
prices."  Bigness:  Curse  or  Opportunity?  New  York  Times  Maga- 
zine, Feb.  18,  1962,  pp.  18,  55,  58. 
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parallels  the  one  in  the  instant  case.10  The  Court  in  the 
General  Electric  case  did  not  restrict  its  ruling  to  patented 
articles;  it,  indeed,  said  that  the  use  of  the  consignment 
device  was  available  to  the  owners  of  articles  "patented 
or  otherwise."  Id.,  at  488.  But  whatever  may  be  said 
of  the  General  Electric  case  on  its  special  facts,  involving 
patents,  it  is  not  apposite  to  the  special  facts  here. 

The  Court  in  that  case  particularly  relied  on  the  fact 
that  patent  rights  have  long  included  licenses  "to  make, 
use  and  vend"  the  patented  article  "for  any  royalty  or 
upon  any  condition  the  performance  of  which  is  reason- 
ably within  the  reward  which  the  patentee  by  the  grant 
of  the  patent  is  entitled  to  secure."  Id.,  at  4S9.  Con- 
gress in  establishing  the  patent  system  included  35 
U.  S.  C.  §  154,  which  provides  in  part:  "Every  patent 
shall  contain  a  short  title  of  the  invention  and  a  grant 
to  the  patentee,  his  heirs  or  assigns,  for  the  term  of  seven- 
teen years,  of  the  right  to  exclude  others  from  making, 
using,  or  selling  the  invention  throughout  the  United 

10  In  General  Electric  the  consignee  was  responsible  for  lost,  dam- 
aged or  missing  items  from  the  stock  in  his  possession  and  the 
consignor  assumed  all  risks  of  fire,  flood  and  obsolescence,  while  in 
the  instant  case  the  consignee  is  "responsible  to  Consignor  for  all 
gasolines  consigned  to  him,  or  for  loss  thereof  or  damage  thereto  from 
any  cause  whatsoever  other  than  earthquake,  lightning,  flood,  fire 
or  explosion  not  caused  by  his  negligence  and  will  pay  Consignor  for 
all  gasolines  sold,  lost  or  damaged." 

In  General  Electric  the  consignees  were,  in  their  regular  business, 
wholesale  or  retail  merchants  of  other  merchandise  and  some  of  them 
had  previously  so  handled  the  consignor's  lamps,  while  in  the  instant 
case  the  consignees,  although  some  of  them  had  previously  been  regu- 
lar retail  merchants,   deal  exclusively   in   the   consignor's  gasoline. 

General  Electric  Co.  paid  "all"  taxes  assessed  on  the  stock  of  lamps, 
whereas  Union  Oil  pays  only  propertv  taxes. 

General  Electric  Co.  carried  "whatever  insurance  is  carried"  on 
the  stock  held  by  consignees,  while  Union  Oil  apparently  is  not 
obligated  to  carry  any  insurance. 
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States,  referring  to  the  specification  for  the  particulars 
thereof."     (Italics  added.) 

"The  right  to  manufacture,  the  right  to  sell,  and  the 
right  to  use  are  each  substantive  rights,  and  may  be 
granted  or  conferred  separately  by  the  patentee."  Adams 
v.  Burke,  17  Wall.  453,  456.  Long  prior  to  the  General 
Electric  case,  price  fixing  in  the  marketing  of  patented 
articles  had  been  condoned  (Bement  v.  National  Harrow 
Co.,  186  U.  S.  70),  provided  it  did  not  extend  to  sales  by 
purchasers  of  the  patented  articles.  Adams  v.  Burke, 
supra;  Ethyl  Gasoline  Corp.  v.  United  States,  309  U.  S. 
436. 

The  patent  laws  which  give  a  17-year  monopoly  on 
"making,  using,  or  selling  the  invention"  are  in  pari 
materia  with  the  antitrust  laws  and  modify  them  pro 
tanto.  That  was  the  ratio  decidendi  of  the  General 
Electric  case.  See  272  U.  S.,  at  485.  We  decline  the 
invitation  to  extend  it. 

To  allow  Union  Oil  to  achieve  price  fixing  in  this  vast 
distribution  system  through  this  "consignment"  device 
would  be  to  make  legality  for  antitrust  purposes  turn  on 
clever  draftsmanship.  We  refuse  to  let  a  matter  so  vital 
to  a  competitive  system  rest  on  such  easy  manipulation. 
Cf.  United  States  v.  Masonite  Corp.,  316  U.  S.  265,  280. 

Hence  on  the  issue  of  resale  price  maintenance  under 
the  Sherman  Act  there  is  nothing  left  to  try,  for  there  was 
an  agreement  for  resale  price  maintenance,  coercively 
employed. 

The  case  must  be  remanded  for  a  hearing  on  all  the 
other  issues  in  the  case,  including  those  raised  under  the 
McGuire  Act,  66  Stat.  631,  15  U.  S.  C.  §  45,  and  the  dam- 
ages, if  any,  suffered.  We  intimate  no  views  on  any  other 
issue;  we  hold  only  that  resale  price  maintenance  through 
the  present,  coercive  type  of  "consignment"  agreement  is 
illegal  under  the  antitrust  laws,  and  that  petitioner  suf- 
fered actionable  wrong  or  damage.     We  reserve  the  ques- 
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tion  whether,  when  all  the  facts  are  known,  there  may  be 
any  equities  that  would  warrant  only  prospective  appli- 
cation in  damage  suits  of  the  rule  governing  price  fixing 
by  the  "consignment"  device  which  we  announce  today. 

Reversed  and  remanded. 

Mr.  Justice  Harlan  took  no  part  in  the  disposition 
of  this  case. 

Mr.  Justice  Stewart,  dissenting. 

In  this  case  the  District  Court  granted  a  summary 
judgment  in  favor  of  the  respondent,  finding  that  the 
respondent  had  not  violated  the  Sherman  Act,  and  that 
even  if  there  had  been  a  violation,  the  petitioner  had  not 
suffered  any  damages.  The  Court  of  Appeals  affirmed 
upon  the  theory  that,  even  assuming  a  Sherman  Act  vio- 
lation, "any  damage  occurring  to  Simpson  was  the  result 
of  his  own  free  and  deliberate  choice  and  he  could  not 
deliberately  and  knowingly  enter  into  contractual  obliga- 
tions and  then  and  thereafter  contend  he  was  injured  by 
the  results  of  his  own  acts."    311  F.  2d  764,  at  769. 

I  think  the  reasoning  upon  which  the  Court  of  Appeals 
proceeded  is  untenable.  The  gravamen  of  the  peti- 
tioner's complaint  was  that  he  had  been  coerced  into  a 
lease  conditioned  upon  acceptance  of  the  respondent's 
allegedly  unlawful  system  of  selling.  If,  as  the  Court  of 
Appeals  assumed,  there  had  been  such  a  violation  of  the 
Sherman  Act,  it  was  inconsistent  to  assume  that  the  peti- 
tioner could  not  have  been  subject  to  the  coercion  he 
alleged  and  could  not  have  suffered  damages.  But  the 
root  error  in  this  case,  it  seems  to  me,  was  the  District 
Court's  decision  to  terminate  the  controversy  by  way  of 
a  summary  judgment.  I  therefore  agree  with  the  Court 
that  the  judgment  of  the  Court  of  Appeals  should  be  set 
aside  and  the  case  remanded  to  the  District  Court  for  a 
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trial  on  the  merits.  Poller  v.  Columbia  Broadcasting 
System,  36S  U.  S.  464.  But  I  think  that  upon  remand 
there  should  be  a  full  trial  of  all  the  issues  in  this  litiga- 
tion, because  I  completely  disagree  with  the  Court  that 
whenever  a  bona  fide  consignor,  employing  numerous 
agents,  sets  the  price  at  which  his  property  is  to  be  sold, 
"the  antitrust  laws  prevent  calling  the  'consignment'  an 
agency,"  and  transform  the  consignment  into  a  sale.  In 
the  present  posture  of  this  case,  such  a  determination, 
overruling  as  it  does  a  doctrine  which  has  stood  unques- 
tioned for  almost  40  years,  is  unwarranted,  unnecessary 
and  premature. 

In  United  States  v.  General  Electric,  272  U.  S.  476, 
this  Court  held  that  a  bona  fide  consignment  agreement 
of  this  kind  does  not  violate  the  Sherman  Act.  The 
Court  today  concedes  that  "the  consignment  in  that  case 
somewhat  parallels  the  one  in  the  instant  case."  The 
fact  of  the  matter  is,  so  far  as  the  record  now  before  us 
discloses,  the  two  agreements  are  virtually  indistinguish- 
able.1    Instead  of  expressly  overruling  General  Electric, 


1  Without  commenting  on  their  significance,  the  Court  does  pur- 
port to  discover  in  the  operative  provisions  of  the  two  agreements 
factual  differences  regarding  the  tax  and  insurance  burdens  assumed 
by  the  consignors.  On  closer  examination,  however,  even  these  pur- 
ported differences  disappear.  From  the  records  in  the  cases,  it  is 
clear  that  both  companies  assumed  the  same  tax  burden — payment 
of  property  taxes  on  the  consigned  goods.  And  since  both  companies 
bore  virtually  the  same  insurable  risks  of  loss  or  damage  to  the  goods 
consigned,  the  fact  that  General  Electric  apparently  "carried  'what- 
ever insurance  is  carried'  on  the  stock  held  by  consignees,  while 
Union  Oil  apparently  is  not  obligated  to  carry  any  insurance"  is  no 
distinction  at  all. 

The  Court  implies  that  the  terms  of  this  agreement  providing  that 
the  consignee  must  carry  personal  liability  and  property  damage 
insurance;  that  the  consignee  is  responsible  for  losses  of  consigned 
gasoline  incurred  in  the  ordinary  course  of  events;  and  that  the  con- 
signee must  pay  his  own  costs  of  operation,  are  inconsistent  with  a 
valid  consignment  agreement.    But  such  provisions  are  common  to 
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however,  the  Court  seeks  to  distinguish  that  case  upon 
the  specious  ground  that  its  underpinnings  rest  on  patent 
law. 

It  is,  of  course,  true  that  what  was  sold  in  General 
Electric  was  not  gasoline,  but  lamp  bulbs  which  had  been 
manufactured  under  a  patent.  But  until  today  no  one 
has  ever  considered  this  fact  relevant  to  the  holding  in 


consignment  agreements.  They  merely  illustrate  the  well-recognized 
fact  that  these  retail  gasoline  dealers  are  both  independent  business- 
men and  agents.  A  consignee  is  commonly  defined  as  one  who  "in 
the  pursuit  of  an  independent  calling,"  is  engaged  by  another  as  his 
agent  to  sell  property.  See,  e.  g.,  Calif.  Civil  Code  §  2026.  Conse- 
quently, it  is  not  at  all  surprising  for  a  consignment  agreement  to 
provide  both  that  a  consignee  bear  the  expenses  of  conducting  his 
own  business,  and  that  he  be  responsible  for  loss  or  damage  to  the 
goods  occurring  in  the  ordinary  course  of  business.  The  Court  in 
General  Electric  explicitly  found  such  provisions  unobjectionable,  272 
U.  S.,  at  484-485,  and  further  observed  that  a  provision  placing  the 
burden  of  risk  of  loss  or  damage  to  goods  on  the  consignee  "is  only 
a  reasonable  provision  to  secure  [the  consignee's]  careful  handling  of 
the  goods  entrusted  to  him."  Id.,  at  484.  Nor  is  the  requirement 
that  Simpson  carry  property  damage  and  personal  liability  insurance 
of  significance.  Such  a  provision  serves  the  reasonable  purpose  of 
protecting  the  consignor  from  responsibility  (which  might  be  imputed 
by  virtue  of  the  agency  relationship)  for  liabilities  incurred  by  Simp- 
son arising  out  of  or  in  connection  with  Simpson's  business. 

The  only  remaining  point  which  the  Court  makes  is  that  the  con- 
signee's commission  declines  as  retail  prices  drop.  But  it  is  in  the 
very  nature  of  commissions  that  they  be  geared  to  prices,  and  it  is 
thus  typical  of  consignment  agreements  that  the  consignee  bears  some 
of  the  risk  of  price  declines.  In  fact,  the  consignment  agreement 
challenged  in  the  General  Electric  case  provided  that  "[t]he  agent 
is  allowed  a  compensation  of  10<^>  of  the  list  prices  of  the  lamps  .  .  .  ." 
Since  the  General  Electric  Company  set  the  list  price,  it  would  have 
been  as  correct  to  say  in  that  case,  as  it  is  in  this  one,  that  the  con- 
signee's commission  declined  as  retail  prices  dropped.  Moreover, 
under  Union's  agreement,  Simpson  received  a  minimum  guaranteed 
commission  regardless  of  the  extent  of  price  declines,  thereby  substan- 
tially restricting  his  exposure  to  the  risks  of  a  decline  in  the  market 
price. 
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that  case  that  bona  fide  consignment  agreements  do  not 
violate  the  antitrust  laws  "however  comprehensive  as  a 
mass  or  whole  in  their  effect  .  .  .  ."  Id.,  at  488.  In 
addition  to  the  unambiguous  statement  in  Chief  Justice 
Taft's  opinion  for  a  unanimous  Court  that  "[t]he  owner 
of  an  article,  patented  or  otherwise,  is  not  violating  the 
common  law,  or  the  Anti-Trust  law,  by  seeking  to  dispose 
of  his  article  directly  to  the  consumer  and  fixing  the  price 
by  which  his  agents  transfer  the  title  from  him  directly 
to  such  consumer,"  272  U.  S.,  at  488,  the  Court,  through- 
out that  portion  of  its  opinion  dealing  with  the  validity 
of  General  Electric's  consignment  agreements,  gave  no 
intimation  whatsoever  that  its  conclusion  would  have 
differed  in  any  respect  if  the  consigned  article  had  been 
unpatented.  Quite  the  contrary,  the  General  Elec- 
tric Court,  assessing  the  validity  of  these  agreements, 
addressed  itself  to  but  one  question:  "The  question  is 
whether,  in  view  of  the  arrangements,  made  by  the  com- 
pany with  those  who  ordinarily  and  usually  would  be 
merchants  buying  from  the  manufacturer  and  selling  to 
the  public, — such  persons  are  to  be  treated  as  agents,  or 
as  owners  of  the  lamps  consigned  to  them  under  such 
contracts."    272  U.  S.,  at  482-484. 

To  answer  that  question,  the  Court  examined  the  oper- 
ative provisions  of  the  consignment  agreement  to  deter- 
mine whether  the  agreement  created  a  valid  agency  or 
whether,  in  fact,  title  effectively  passed  to  the  so-called 
consignee.  Id.,  at  483-488.  If  the  latter  were  the 
case,  the  price-fixing  requirement  would  have  made  the 
agreement  nothing  more  than  a  resale-price-maintenance 
scheme,  unlawful  under  the  antitrust  laws,  cf.  Dr.  Miles 
Medical  Co.  v.  Park  &  Sons  Co.,  220  U.  S.  373,  regardless 
of  whether  or  not  the  article  sold  was  patented.  Simi- 
larly, if  the  agreement  created  a  bona  fide  agency,  the 
consignment  would  be  valid  under  the  antitrust  laws, 
again  regardless  of  whether  or  not  the  article  consigned 
were  patented. 


478 


13  Stewart,  J.,  dissenting. 

Possession  of  patent  rights  on  the  article  allegedly 
consigned  has  no  legal  significance  to  an  inquiry  directed 
to  ascertaining  whether  the  burdens,  risks,  and  rights  of 
ownership  actually  remain  with  the  principal  or  have 
passed  to  his  agent.  Nor  is  the  power  of  a  consignor  to 
fix  the  prices  at  which  his  consignee  sells  augmented  in 
any  respect  by  the  possession  of  a  patent  on  the  goods  so 
consigned.  It  is  not  by  virtue  of  a  patent  monopoly  that 
a  bona  fide  consignor  may  control  the  price  at  which  his 
consignee  sells;  his  control  over  price  flows  from  the 
simple  fact  that  the  owner  of  goods,  so  long  as  he  remains 
the  owner,  has  the  unquestioned  right  to  determine  the 
price  at  which  he  will  sell  them.2 

It  is  clear,  therefore,  that  the  Court  today  overrules 
General  Electric.  It  does  so,  even  though  the  validity 
of  that  decision  was  not  challenged  in  the  briefs  or  in  oral 
argument  in  this  case.  I  should  have  thought  that  a 
decision  of  such  impact  and  magnitude  could  properly  be 
reached  only  after  careful  consideration  of  all  relevant 
considerations  and  preferably  by  a  full  Court.3  Today's 
upsetting  decision  carries  with  it  the  most  severe  conse- 
quences to  a  large  sector  of  the  private  economy.  We 
cannot  be  blind  to  the  fact  that  commercial  arrangements 
throughout  our  economy  are  shaped  in  reliance  upon  this 
Court's  decisions  elaborating  the  reach  of  the  antitrust 


*  The  quotations  in  the  majority  opinion  from  the  General  Electric 
case  relate  to  a  wholly  separate  second  issue  involved  in  that  ease — 
the  validity  of  a  license  granted  by  General  Electric  to  Westinghouse, 
under  the  patents  owned  by  the  former,  to  manufacture  and  sell 
lamps  at  prices  fixed  by  the  patentee-licensor — and  have  no  relevance 
whatsoever  to  the  issue  here.  Since  the  source  of  power  over  price 
by  the  patentee-consignor  in  General  Electric  was  not  his  patent,  and 
since  the  question  of  patent  monopoly  is  not  involved  in  this  case, 
the  patent  cases  cited  by  the  Court  are  also  singularly  irrelevant  to 
the  issue  here. 

3  There  is  no  reason  to  suppose  that  Mr.  Justice  Harlan  will  be 
disqualified  in  any  future  case  which  may  involve  the  question  of  the 
continuing  validity  of  the  General  Electric  rule. 
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laws.  Everyone  knows  that  consignment  selling  is  a 
widely  used  method  of  distribution  all  over  the  country. 
By  our  decision  today  outlawing  consignment  selling  if  it 
includes  a  price  limitation,  we  inject  severe  uncertainty 
into  commercial  relationships  established  in  reliance  upon 
a  decision  of  this  Court  explicitly  validating  this  method 
of  distribution.  We  create,  as  well,  the  distinct  possi- 
bility that  an  untold  number  of  sellers  of  goods  will  be 
subjected  to  liability  in  treble  damage  suits  because  they 
thought  they  could  rely  on  the  validity  of  this  Court's 
decisions. 

If  the  record  now  before  us  actually  required  re-exami- 
nation of  the  General  Electric  case,  I  think  that  in  view  of 
the  serious  considerations  which  I  have  mentioned  we 
should  set  this  case  for  reargument  and  invite  the  Justice 
Department  to  express  its  views.4  But  the  fact  is  that 
in  the  present  posture  of  this  case,  this  broad  issue  need 
not  be  decided.  The  record  upon  which  the  District 
Court  entered  its  summary  judgment  is  wholly  inade- 
quate to  support  a  realistic  assessment  of  the  actual 
nature  and  effect  of  the  so-called  lease-and-consignment 
agreement  here  involved.  As  the  Court  of  Appeals 
pointed  out,  "[t]he  record  is  not  an  easy  one  to  read.  No 
written  pretrial  stipulation  of  facts  was  entered  into  noi 
was  any  formal  pretrial  order  made.  .  .  .  The  result  of  all 
this  was  to  create  a  most  unsatisfactory  record  ....  As 
the  record  now  stands,  it  is  almost  impossible  to  deter- 
mine what  agreements,  if  any,  were  reached  at  pretrial." 
311  F.  2d,  at  767. 


4  The  Department's  views  are  not  known,  because  they  have  not 
been  sought.  Indeed,  had  they  been  sought,  there  is  a  substantial 
possibility  in  light  of  the  Department's  recognition  and  tacit  valida- 
tion of  consignment  selling  under  the  1959  consent  decree  entered 
against  the  large  West  Coast  oil  companies,  United  States  v.  Standard 
Oil  Co.  of  California,  1959  Trade  Cases  f  09,399,  p.  75,522  et  seq.,  that 
the  Government  would  have  taken  the  position  that  the  rule  of 
General  Electric  should  be  left  undisturbed. 
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13  Memorandum  of  Brennan  and  Goldberg,  JJ. 

After  a  trial  on  the  merits  it  may  be  determined  that 
the  scheme  here  involved,  although  on  its  face  a  bona 
fide  leasc-and-consignmcnt  agreement,  was  in  actual 
operation  and  effect  a  system  of  resale  price  maintenance.5 
Or  the  District  Court  after  a  trial  might  find  that 
despite  the  formal  provisions  of  the  lease-and-consign- 
ment  agreement,  there  actually  existed  here  some  coercive 
arrangement  otherwise  violative  of  the  antitrust  laws. 
In  either  event,  the  question  of  the  petitioner's  damages 
would  then  become  an  issue  to  be  determined.  Only  if 
all  these  issues,  and  perhaps  others,  were  resolved  in  favor 
of  the  respondent,  would  there  be  presented  the  question 
of  the  continuing  validity  of  the  General  Electric  doc- 
trine. Consequently,  re-examination  of  that  case  should 
certainly  await  another  day. 

I  would  vacate  the  judgment  of  the  Court  of  Appeals 
and  remand  this  case  to  the  District  Court  for  a  plenary 
trial  of  all  the  issues. 

Memorandum  of  Mr.  Justice  Brennan  and  Mr. 
Justice  Goldberg. 

We  do  not  necessarily  disagree  with  the  Court  that 
"resale  price  maintenance  through  the  present,  coercive 
type  of  'consignment'  agreement  is  illegal  under  the  anti- 
trust laws,  and  that  petitioner  suffered  actionable  wrong 
or  damage."  We  think,  however,  that  the  Court  should 
not  decide  that  question  either  as  to  fact  or  law  on  the 
record  upon  which  this  summary  judgment  was  entered. 
Since  the  decision  may  be  expected  to  affect  consignment 
agreements  in  many  businesses,  including  outstanding 
agreements  that  may  have  been  entered  into  in  reliance 
upon  United  States  v.  General  Electric,  272  U.  S.  476, 
the  Court  ought  not  pronounce  that  judgment  without 


5  In  that  event,  the  effect  of  California's  Fair  Trade  Act,  Cal.  Bus. 
&  Prof.  Code  §  1G00O,  would  have  to  be  considered.  Sec  GG  Stat. 
631,  15  U.  S.  C.  §45  (McGuire  Act). 
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the  benefit  of  a  trial  of  the  question  whether  this  is  a 
"coercive  type  of  'consignment'  agreement,"  and  without 
affording  interested  parties,  including  the  Antitrust  Divi- 
sion of  the  Department  of  Justice,  an  opportunity  to 
express  their  views.  We  therefore  agree  with  Mr.  Jus- 
tice Stewart  and  would  vacate  the  judgment  of  the 
Court  of  Appeals  and  remand  this  case  to  the  District 
Court  for  a  plenary  trial  of  all  the  issues. 
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APPENDIX 

RESOLUTION   OF   HAWAII   STATE   LEGISLATURE 

The  Hawaii  State  Legislature,  adopted  the  following-  resolution 
on  May  14,  1969: 

"WHEREAS,  there  has  been  an  alarming  decline  in  the  number  of  American 
newspapers  to  the  point  where  there  are  fewer  than  60  cities  with  competing 
dailies  as  against  552  such  cities  a  half-century  ago ;  and 

"WHEREAS,  22  such  cities  have  been  able  to  maintain  newspaper  competition 
only  by  virtue  of  joint  operating  plans  in  which  a  newspaper  in  dire  financial 
straits  merges  with  its  stronger  competition,  its  commercial  components  (me- 
chanical, advertising,  circulation)  but  withholding  its  editorial  functions;  and 

"WHEREAS,  the  alternative  in  such  cases  is  to  enter  into  a  full  merger  with 
the  result  of  a  single  ownership  of  morning  and  evening  papers  and  of  a  single 
editorial  policy— as  has  been  done  in  such  cities  as  Milwaukee  (11th  largest  U  S 
city  in  population,  1960  census),  New  Orleans  (15th),  Atlanta  (24th),  Minne- 
apolis (25th),  Indianapolis  (26th),  Louisville  (31st)  and  numerous  other  cities 
larger  than  Honolulu  (43rd  in  size)  ;  and 

"WHEREAS,  the  joint-plan  operation  of  The  Honolulu  Advertiser  and  the 
Honolulu  Star-Bulletin,  separately  owned  and  with  independent  editorial  policies 
and  staffs,  has  given  the  community  that  healthy  diversity  of  opinion  and  com- 
mentary which  is  essential  to  public  awareness  and  understanding  of  vital 
issues ;  and 

"WHEREAS,  the  joint-plan  operation  has  enabled  the  two  Honolulu  news- 
papers to  employ  talented  staffs,  to  add  such  supplemental  news  services  as 
that  of  The  New  York  Times  and  of  the  Washington  Post-Los  Angeles  Times 
and  ito  expand  the  news  coverage  provided  the  citizenry,  for  example  The  Hono- 
lulu Advertiser's  editorial  budget  increased  from  $500,000  to  $1.1  million  a  year 
under  the  joint-plan  operation  ;  and 

"WHEREAS,  in  response  to  a  United  States  Supreme  Court  decision  adverse 
to  the  joint-plan  operation,  there  have  been  introduced  in  the  United  States  Sen- 
ate and  the  House  of  Representatives  identical  bills  for  newspaper  preservation 
sponsored  by  Hawaii's  U.S.  Senators  Dan  Inouye  and  Hiram  Fong  and  31  other 
Senators  and  by  Hawaii's  U.S.  Representative  Spark  M.  Matsunaga  and  some 
90  other  Representatives,  respectively ;  and 

"WHEREAS,  this  legislation  proposes  that  a  failing  newspaper  merging  its 
commercial  but  not  its  editorial  functions  with  its  competitor  will  be  regarded 
U  "wJS^J?^*8  a  ful1  merSer'  »>ut  with  no  predatory  practices  permitted;  and 
WHEREAS,  the  existing  Honolulu  joint-plan  must  be  allowed  to  continue 
because  its  dissolution  will  precipitate  either  a  single  newspaper  or  single  owner- 
snip  of  both  newspapers  to  the  great  loss  and  detriment  to  the  State  of  Hawaii 
including  the  City  and  County  of  Honolulu ;  now  therefore 

"BE  IT  RESOLVED  by  the  Senate  of  the  Fifth  Legislature  of  the  State  of 
Hawaii  Regular  Session  of  1969,  the  House  of  Representatives  concurring,  that 
this  body  expresses  its  full  support  in  the  passage  of  the  Newspaper  Preservation 
Bills ;  and 

"BE  IT  FURTHER  RESOLVED  that  duly  certified  copies  of  this  Concurrent 
Resolution  be  transmitted  to  the  Honorable  Richard  M.  Nixon,  President  of  the 
U.S.;  the  Honorable  Hiram  L.  Fong,  U.S.  Senator;  the  Honorable  Daniel  K. 
Inouye,  US  -Senator;  the  Honorable  Spark  M.  Matsunaga,  U.S.  Representative; 
t  t  H?n°rable  Patsy  T-  Mink.  U.S.  Representative;  the  Honorable  Governor 
Jonn  A  Burns;  L.  Porter  Dickinson,  President  and  Director  of  Hawaii  News- 
paper Agency  Inc. ;  Chinn  Ho,  Chairman  of  the  Board  of  Directors,  Honolulu 
Star-Bulletin;  Alexander  S.  Atherton,  President,  Honolulu  Star-Bulletin;  and 
Thurston  Twigg-Smith,  President  and  Publisher,  The  Honolulu  Advertiser  " 
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Before  the 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.  C.  20554 


In  Re  Applications  of 

CHRONICLE  BROADCASTING  CO. 
San  Francisco,  California 

For  Renewal  of  Licenses  of 

Station  KRON-FM  and  Station  KRON-TV 

San  Francisco,  California 


Directed  to:   The  Commission 


DOCKET  NO.  18500 
FILE  NO.  BRH-926 
FILE  NO.  BRCT-94 


SUPPLEMENT  TO  PETITION  FOR  RECONSIDERATION 

Comes  now  Chronicle  Broadcasting  Co. ,  by  its  attorneys,  and 
files  this  Supplement  to  its  Petition  for  Reconsideration  and  respectfully 
requests  the  Commission  to  reconsider  its  action  of  March  20,  1969, 
designating  the  above -captioned  applications  for  hearing,  and  upon  such 
reconsideration  to  grant  the  application  without  hearing.   In  support 
thereof,  Petitioner  states  as  follows: 

PRELIMINARY  STATEMENT 
1.   On  March  20,  1969,  the  Commission  designated  the  above  - 
captioned  applications  for  hearing  on  four  issues  and  stated  that  a  further 
opinion  would  give  the  specifications  of  the  issues.   On  April  16,  1969, 
Chronicle  Broadcasting  Co.  (KRON)  filed  a  petition  under  Section  1.111 
of  the  Rules  for  reconsideration  and  grant  of  the  applications  without 
hearing,  pointing  out  that  the  further  opinion  had  not  been  issued  and 
requesting  that  it  be  permitted  to  file  a  supplement  to  its  Petition, 
if  deemed  necessary,  when  the  further  opinion  is  issued.   On  April  23, 
1969,  the  Commission  released  its  Specification  Order  (FCC  69-376)  in 
which  the  time  for  filing  a  petition  for  reconsideration  under  Section 
1.111  of  the  Rules  was  enlarged  to  twenty  days  from  release  of  the  Order, 
or  May  13,  1969.   This  time  was  subsequently  extended  to  May  26,  1969 
(FCC  69M-581). 
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ARGUMENT 

2.  The  Specification  Order  does  not  follow  the  customary 
procedures  of  the  Commission.   It  is  not  based  upon  facts  but  relies 
primarily  upon  rumor  and  speculation.   It  does  not  state  facts  upon  which 
the  Commission  relies  but  merely  specifies  further  investigative  issues. 
In  certain  instances,  it  has  used  as  a  source  material  documents  and 
testimony  prepared  for  an  entirely  different  purpose  and  never  before 
called  to  Petitioner'6  attention  as  bearing  upon  its  qualifications  as 

a  licensee.   Much  of  the  order  simply  raises  questions,  without  citing 
any  justification  or  reason.   In  reality,  the  Specification  Order  clearly 
indicates  that  the  Commission  is  embarking  on  a  fishing  expedition.   The 
result  is  that  the  basic  reasons  for  reconsideration  and  grant  without  a 
hearing,  presented  in  the  Petition  for  Reconsideration,  remain  valid  and 
unrefuted  by  the  new  order.   In  addition,  Petitioner  believes  that  while 
certain  responses  are  required  by  the  new  allegations,  these  additional 
facts  further  emphasize  the  legal  and  moral  justification  for  a  grant 
without  hearing. 

Issue  No.  1  -  Undue  Concentration  of  Control 

3.  In  the  Petition  for  Reconsideration  (pp.  3-8)  KRON  argued 

that,  in  view  of  its  limited  holdings  and  the  massive  competition  in 

the  San  Francisco  area,  no  substantial  issue  of  undue  concentration  of 

control  on  its  part  could  be  raised;  that  inclusion  of  the  issue  was 

inconsistent  with  contemporaneous  Commission  actions  in  granting  numerous 

applications  without  hearing  when  concentration  of  control  of  mass  media 

1/ 
was  much  more  substantial  than  in  the  case  of  Chronicle;   and  that,  If 

the  Commission  was  of  the  view  that  newspapers  should  not  own  television 

stations  in  the  same  market,  then  the  matter  should  be  resolved  in  a 

general  rulemaking  proceeding,  rather  than  an  adjudicative  proceeding  aimed 


1/  Another  case,  decided  after  the  Petition  was  filed  may  be  added  to  the 
last:   Stockholders  of  Beaumont  Broadcasting  Corp.  (KFDM-TV) ,  FCC 
•  69-494,  adopted  May  7,  1969.   Under  less  favorable  circumstances  than 
those  in  San  Francisco  in  which  Chronicle  is  involved,  the  Commission 
found  "There  is  no  basis  for  concluding  that  Belo  has  an  undue  concen- 
tration of  control  of  mass  communication  media  in  the  Dallas-Fort  Worth 
area",  and  permitted  Belo  to  acquire  control  of  a  television  station  in 
another  Texas  city. 
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at  one  licensee.   IC  now  appears  Chac,  in  view  of  Che  Commission's  acciona 
in  the  ocher  ciced  cases,  che  concencracion  of.   concrol  issue  would  noc 
have  been  specified  againsc  KRON  if  ic  were  noc  for  Che  second  anCiCrusC 
issue,  and  chac  che  firsc  issue  will  fall  wich  Che  second.  Moreover,  che 
Specificacion  Order  raises  no  questions  Chac  were  noc  self-evident  and 
answered  by  Che  firsc  PeCiCion.   For  this  reason,  no  furcher  response  Co 
Chis  issue  is  required. 

Issue  No.  2  -  AnCi-Competicive  Praccices  in  Newspaper  Field 

4.   The  only  reference  in  che  hearing  order  (FCC  69-262)  in 

supporc  of  chis  issue  (and  also  Issue  No.  1)  was  che  complaint  submitted 

V 

on  September  23,  1968,  on  behalf  of  Blanche  SCreeCer  by  her  aCCorney. 

Since  Chis  complaint  was  most  general  and  vague  in  iCs  allegations,  KRON's 
response  in  iCs  leCCer  of  Occober  28,  1968,  and  Peclcion  for  ReconsideraCion 
(pages  8-12)  was  necessarily  general  in  naCure.  However,  KRON  did  poinc 
ouc  chac  ic  was  noc  even  accused  of,  and  denied,  using  television  profits 
to  increase  circulacion  of  The  Chronicle  by  any  illegal  or  improper 
means  (Petition,  pp.  8-9;  see  also  letter  of  December  11,  1967  to  Senator 
Philip  A.  Hart  from  Mr.  Charles  Thieriot,  pp.  3-4);  that  the  merger  agree- 
ment beCween  Chronicle  Publishing  and  The  HearsC  Corporacion  had  been 
submitted  to  the  Department  of  Justice  before  it  became  effective  and 
the  Attorney  General  had  advised  that  it  was  not  the  Department's  intention 

to  institute  antitrust  action  againsc  implementation  of  the  plan  (Petition, 

3/ 
p.  10);   and  that  there  were  pending  four  civil  antitrust  suits  based 


2/  In  a  Deposition  taken  in  this  case  on  May  1,  1969,  in  San  Francisco, 
Blanche  Streeter  testified  that  she  didn't  know  for  a  fact  that 
Chronicle  Broadcasting  Company  was  making  a  profit;  that  she  really 
didn't  have  any  factual  information,  just  a  lot  of  hearsay,  as  to  how 
the  broadcasting  company  used  ics  profics  Co  cause  The  Examiner  Co 
fail;  Chac  Che  only  specific  example  she  could  give  of  whac  che 
Chronicle  did  wich  television  profics  to  make  The  Examiner  fail  was  a 
"tremendous  amount  of  promotions  on  television  as  to  'Read  Chronicle 
Want  Ads'  and  so  on  and  so  forth,"  and  that  anything  else  is  assump- 
tion and  speculation  on  her  part.   Deposition  of  Blanche  Streeter, 
pp.  4-6. 

3/  The  Commission  has  not  previously  been  advised  that  the  Accorney 

General's  advice  Co  Chronicle  Publishing  and  The  HearsC  Corporation 
wa6  given  after  the  Tucson  newspaper  case  was  filed  by  the  Department. 
The  Falling  Newspaper  Act,  Hearings  before  the  Subcommittee  on 
Antitrust  and  Monopoly  of  the  Senate  Committee  on  the  Judiciary  on 
S.  1312,  90th  Cong.,  1st  Sess. ,  p.  17.   For  simplicity,  subsequent' 
references  to  this  hearing  record  will  be  indicaced:   "The  Failing 
Newspaper  Act." 
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upon  the  Chronicle-Hearst  agreement.   It  was  argued  (Petition,  pp.  11-12), 

and  is  repeated  here,  that,  while  the  Chronicle-Hearst  agreement  was  the 

subject  of  litigation  and  under  consideration  by  the  Department  of  Justice 

and  the  Congress,  it  was  manifestly  unfair  and  unjust,  violative  of 

constitutional  due  process,  and  inconsistent  with  Commission  practice  to 

specify  the  antitrust  issues  for  hearing.    It  was  not  until  1963  that 

any  joint  operating  agreement  was  held  to  be  invalid  and  that  in  a  case 

clearly  distinguishable  from  the  San  Francisco  situation.   This  subject 

agreement  became  effective  in  1965  upon  advice  of  counsel  and  with 

clearance  from  the  Department  of  Justice. 

5.   The  Specification  Order  enlarged  upon  the  matters  to  be 

considered  under  the  second  issue  by  referring  (paragraphs  4  and  5  under 

Issue  2)  to  testimony  before  the  Senate  Antitrust  Subcommittee  by  Mr.  J. 

Hart  Clinton,  Editor  and  Publisher  of  the  San  Mateo  Times,  and  by  a 

Stanford  University  professor.   This  testimony  related  to  Chronicle 

Publlshing's  advertising  rates,  particularly  a  combination  rate  for 

advertising  in  The  Chronicle  and  The  Examiner,  and  to  Chronicle  Publishing 's 

alleged  tying  up  of  syndication  rights.   These  new  matters  will  be 

5/ 
discussed  now. 


4/  In  its  Opposition  to  Petition  for  Reconsideration  (p.  3)  the  Broadcast 
Bureau  asserted  that  the  cases  relied  upon  in  the  Petition  were  dis- 
tinguishable because  they  involved  criminal  prosecutions,  not  civil 
suits.   The  attempted  distinction  is  not  valid.   The  cases  cited  in 
the  Petition  (p.  12)  were  RKO  General.  PCC  69-236  (later  published  in 
16  F.C.C.2d  898,  990);  KSJ.,  FCC  Report  No.  7607,  October  8,  1968, 
petition  for  reconsideration  denied  KSL,  Inc..  16  F.C.C.2d  340  (1969); 
and  Station  KFWB.  FCC  Report  No.  3017,  March  25,  1969.   Neither  the 
KSL  nor  KFJB  cases  involved  any  litigation,  civil  or  criminal.   With 
respect  to  KSL,  the  particular  reference  was  to  the  sentence  in  the 
letter  (FCC  68-1005)  to  complainants:   "Of  course,  if  any  anti-trust 
violation  is  found  by  the  courts,  this  will  be  taken  into  consideration 
by  the  Commission."  In  the  KFJB  case,  the  reference  was  to  a  grant 
of  renewal  on  conditions  relating  to  a  proposed  merger  which  was  under 
study  by  the  Department  of  Justice.   However,  the  RKO  case  had  reference 
to  a  "pending  civil  action,"  not  a  criminal  case  as  inferred  by  the 
Bureau.   Indeed,  both  the  Department  of  Justice  and  the  Commission 
have  long  been  in  agreement  that,  for  the  purpose  of  Commission  consi- 
deration of  antitrust  matters,  no  distinction  should  be  made  between 
civil  and  criminal  antitrust  litigation.   Report  on  Uniform  Policy  as 
■to  Violation  by  Applicants  of  Laws  of  United  States,  1  Pike  &  Fischer 
R.R.  91:495,  91:498-91:499  (1951) 

_5/  Mr.  Clinton's  allegations,  later  repeated  by  Blanche  Streeter's 
attorney,  as  to  use  of  KRON  profits  to  finance  operation  of  The 
Chronicle,  are  answered  in  the  Petition  for  Reconsideration. 
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Advertising  Rates  in  General 

6.  Since  the  Commission  has  no  expertise  with  respect  to 
newspaper  advertising  rates,  it  is  advisable  to  point  out  in  a  general 
and  summary  fashion  some  similarities  and  differences  in  the  broadcasting 
and  newspaper  advertising  rate  structures.   In  both  media,  a  distinction 
is  usually  made  in  rates  for  local  and  national  advertising.   In  either 
media,  insofar  as  the  advertiser  is  concerned,  the  principal  consideration 
is  the  cost  per  thousand  persons  for  the  exposure  of  his  message.   Thus, 

in  fixing  advertising  rates,  the  media  must  consider  its  costs  in  producing 
the  message  and  the  size  of  its  circulation  (whether  it  be  readers  of  a 
newspaper  or  viewers  of  a  television  broadcast  station).   Newspapers 
sell  space  (classified  or  display  advertising)  and  broadcasters  sell 
time  (spot  announcements  or  program  time).   In  the  printed  media,  the 
cost  per  line  is  cheaper  when  buying  a  page  than  when  buying  a  column 
inch;  and  in  broadcasting  the  cost  of  a  minute  spot  announcement  is  less 
than  three  times  the  cost  of  a  twenty  second  spot.   In  addition  to  such 
lower  rates  based  on  use  of  greater  amounts  of  space  or  time,  both 
media  offer  frequency  discounts  based  on  repetition  of  the  same  advertise- 
ment in  a  week,  month,  or  other  time  segment.   Such  discounts  are 
justified,  if  not  required,  by  cost  savings  in  the  order,  production, 
distribution  and  billing  of  the  advertisement.   In  the  printed  media, 
the  largest  item  of  cost  is  the  expense  of  setting  type  and  preparing  the 
plate  for  the  press;  when  an  advertisement  is  ordered  for  repeated 
insertions,  the  cost  of  the  "slug"  is  spread  over  its  life  or  the  life  of 
the  contract  by  means  of  frequency  discounts. 

7.  Because  of  the  much  greater  flexibility  as  to  the  size  and 
format  of  the  advertisement  In  the  printed  media,  the  newspaper  rate 
structure  is  much  more  complex  than  that  in  broadcasting.  Newspapers 
generally  have  separate  rate  cards  for  classified  advertising  (local, 
national  and  local  contract),  local  retail  advertising  (with  different 
rates  for  editorial,  comic  and  rotogravure  sections),  and  national 
advertising.   Except  for  national  advertising  there  are  progressive 
discounts  depending  upon  the  number  of  times  the  ad  is  to  be  run.   In 
the  case  of  local  retail  advertising,  the  rate  per  line  will  vary  with 
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the  number  of  lines  ordered.   Hence,  to  be  consistent  in  the  discussion 
below  of  comparative  newspaper  rates,  we  shall  use  the  flat  line  rate  as 
published  in  Editor  &  Publisher  Yearbooks. 

Increase  in  Rates  After  Joint  Operation 

8.  The  Specification  Order  (paragraph  4(b)  under  Issue  2) 
refers  to  testimony  by  Mr.  J.  Hart  Clinton  that,  after  the  Joint  operating 
agreement  became  effective  in  September,  1965,  Chronicle  doubled  its 
advertising  rates,  while  The  Examiner  (which  had  evening  competition  from 
the  Oakland  Tribune)  increased  its  rates  by  only  50  per  cent.   But,  in 
view  of  the  expected  and  attained  increase  in  circulation  (Exhibit  No.  1) 
could  such  an  increase  in  Chronicle ' e  rate  be  unexpected?  The  Increases 
were  amply  warranted  by  the  increase  in  the  Chronicle  circulation.   The 
plain  fact  is  that  an  advertiser  now  could  reach  the  entire  San  Francisco 
morning  newspaper  circulation  more  cheaply  than  he  could  previously  when 
there  were  two  morning  papers  (Exhibit  No.  1). 

9.  The  same  exhibit  shows  that  The  Examiner  raised  its  rate 
from  $1.05  to  $1.30  (approximately  25  per  cent)  apparently  despite  an 
expected  decrease  in  circulation  in  the  shift  from  morning  to  evening. 
However,  a  comparison  between  the  new  Examiner  rate  ($1.30)  and  the  old 
evening  Call-Bulletin  rate  ($.87)  shows  a  rate  increase  of  approximately 
50  per  cent  based  on  a  circulation  increase  of  about  20  per  cent. 

The  Combined  Rate 

10.  Mr.  Clinton  also  testified  that  because  an  advertisement 

could  be  placed  in  both  The  Chronicle  and  The  Examiner  at  a  price  only  10 

6/  

per  cent   above  the  price  for  The  Chronicle  alone,  advertisers  were 

induced  to  reach  the  afternoon  audience  by  paying  the  additional  10 

per  cent  for  Examiner  coverage  instead  of  paying  the  full  afternoon  rate 

of  another  newspaper  in  the  area,  and  that  his  newspaper  (the  San  Mateo 

Times)  experienced  a  drop  in  retail  advertising  lineage  after  the  Joint 

Opearting  Agreement  became  effective.  Mr.  Clinton's  allegations  cannot 

stand  even  a  cursory  analysis. 


6/  The  10  per  cent  figure  is  correct  for  some  rates  (notably  classified 
rates,  and  frequency  discount  rates),  but  in  the  case  of  the  basic 
flat  line  rate  the  difference  is  about  25  per  cent  (Exhibit  No.  1). 
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11.  The  letter  of  December  11,  1967  from  Charles  Thlerlot  to 
Senator  Philip  A.  Hart  (p.  7),  in  response  to  Kr.  Clinton's  allegations, 
contains  the  statement  that  the  Times '  retail  advertising  lineage  increased 
by  more  than  33  1/3  per  cent  between  1964  and  1966,  and  that  the  increase 
took  place  in  1965  and  1966,  during  most  of  which  time  the  joint  operation 
was  functioning.   To  our  knowledge,  these  statements  have  not  been  refuted 
by  Mr.  Clinton  or  anyone  else.   But,  in  any  event,  the  lack  of  logic  in 
Mr.  Clinton's  allegations  will  clearly  appear  when  faced  with  the  light 
from  a  few  facts. 

12.  With  respect  to  combination  rates  per  se,  no  matter  what 
view  the  Commission  takes  of  such  rates  in  the  broadcast  area,  they  are  a 
way  of  life  in  the  newspaper  field.   Wherever  there  are  commonly  owned 
newspapers  in  the  same  city,  or  wherever  there  are  joint  operating  agree- 
ments as  in  San  Francisco,  there  is  a  combination  rate.   A  check  of 
Editor  &  Publisher  Yearbooks  fails  to  reveal  an  exception.   There  was  a 
combination  rate  in  effect  in  San  Francisco  by  the  commonly  owned  Hearst 
papers  before  the  Chronicle -Examiner  joint  operating  agreement  (Exhibit 
No.  1).   Knowledge  that  there  would  be  a  combination  rate  under  the 
agreement  did  not  deter  the  Department  of  Justice  in  Issuing  the  clearance 
letters  to  Hearse  Corporation  and  Chronicle  Publishing.   Therefore,  since 
the  combination  rate  actually  represents  a  sharing  of  cost  savings  (to  a 
degree  not  possible  in  broadcasting)  between  the  advertiser  and  the  media 

(see  paragraph  6,  supra) ,  since  such  rates  are  so  widely  accepted  In 

7/ 
the  newspaper  field  and  have  not  been  Judicially  condemned,   and  since 

the  Commission  has  no  expertise  in  the  newspaper  area,  it  should  leave 

the  resolution  of  any  questions  raised  by  the  combination  rate  to  a  more 

appropriate  tribunal. 


7/   Even  Mr.  Clinton,  who  in  addition  to  being  the  editor  and  publisher 
of  the  San  Mateo  Times,  is  a  practicing  lawyer  in  San  Francisco  who 
professes  to  having,  "A  pretty  good  understanding  of  the  antitrust 
laws"  (The  Failing  Newspaper  Act,  pp.  639-641)  must  be  taken  to 
consider  combination  rates  not  violative  of  antitrust  laws.   For, 
his  newspaper  has  rates  in  combination  with  two  controlled  circula- 
tion weeklies  published  by  his  company,  and,  indeed  space  in  one  of 
-  the  weeklies  cannot  be  purchased  unless  the  same  ad  also  runs  in  the 
Times.   (Letter  of  December  11,  1967,  from  Mr.  Charles  Thlerlot  to 
Senator  Philip  A.  Hart,  pp.  11-12  and  Exhibit  B  thereto.) 
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Syndicated  Features 

13.  Paragraphs  4(c)  and  (5),  under  Issue  2  of  the  Specification 
Order  contains  references  to  testimony  before  the  Senate  Antitrust  Sub- 
committee (1)  by  Mr.  Clinton  that  he  was  unable  to  obtain  certain  syndi- 
cated features  for  his  newspaper  because  San  Francisco  newspapers  had 

tied  up  the  rights  in  Northern  California,  and  (2)  by  a  Stanford  University 
professor  that  Chronicle  Publishing  had  spent  thousands  of  dollars  to  tie 
up  syndicated  material,  some  of  which  it  did  not  use,  but  wanted  to  keep 
others  from  using.   By  letter  of  December  11,  1967,  to  Senator  Philip  A. 
Hart  (pp.  1-2),  Chronicle  Publishing  replied  to  these  charges  with  a 
general  denial.   Since  no  reference  was  made  to  them  In  the  hearing  order 
(FCC  69-376),  they  were  ignored  in  the  Petition  for  Reconsideration.  After 
issuance  of  the  Specification  Order,  Chronicle  Publishing  has  made  a 
detailed  examination  of  the  charges  and  submits  the  fruits  of  its  study 
in  Exhibit  No.  2,  with  attachments.   In  order  that  the  Commission  may 
receive  the  full  benefit  of  the  memorandum,  no  attempt  will  be  made  to 
paraphrase  it  here.   Instead,  its  contents  will  be  summarized  in  the 
nature  of  an  index.   In  format,  the  memorandum  quotes  in  part  and  para- 
phrases in  part  the  testimony  referred  to  in  the  Specification  Order  and 
then  presents  an  answer. 

14.  Thus,  at  pages  2  and  3  is  the  answer  to  Mr.  Clinton's 
complaint  that  news  services  he  sought  were  tied  up  by  the  San  Francisco 
papers.  It  appears  that  three  of  the  four  services  listed  were  subscribed 
to  by  The  Chronicle,  which  had  exclusive  publication  rights  in  its  standard 
retail  trading  zone  (the  nine  Bay  Area  counties)  or  the  standard  zone  less 
San  Jose,  where  the  news  service  was  also  published.     At  pages  3  and 

4,  there  is  a  history  of  Chronicle 's  connections  with  other  news  services. 
At  pages  5  and  6  is  the  answer  to  the  charge  of  tying  up  features  not 
wanted  or  used.   This  answer  includes  separate  listings  of  features 
currently  appearing  in  the  Chronicle  (Exhibit  No.  2-C),  features  bought 
by  Chronicle  which  appear  in  other  Bay  Area  papers  (Exhibit  No.  2-D), 


8/  Just  as  in  the  case  of  exclusive  broadcast  rights  to  syndicated 

features  by  a  television  station,  such  publication  rights  to  minor 
news  services  are  not  unreasonable  restraints  on  trade.   See, 
Associated  Press  v.  United  States,  326  U.S.  1,  23,  89  L.Ed.  2013, 
2032  (1945),  concurring  opinion  of  Justice  Douglas. 
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features  bought  but  not  currently  published  (Exhibit  No.  2-E),  features 
cancelled  since  September  of  1965  (Exhibit  No.  2-F).   It  appears  that  if 
any  features  are  tied  up,  it  is  not  due  to  any  desire  of  Chronicle,  but 
of  the  syndi caters  --  who  as  indicated  in  the  Specification  Order  are 
being  sued  by  the  United  States  because  of  their  practices.   It  also 
appears  that  the  only  instance  cited  by  the  professor  (i.e.,  the  Stockton 
paper  that  could  not  obtain  desired  features)  is  not  correct,  and  that 
the  features  were  most  likely  controlled  by  some  newspapers  outside  the 
Bay  Area.  Plainly,  there  are  no  unresolved  facts  which  warrant  a  hearing 
on  this  question. 

Issue  No.  3  •  Managing  and  Slanting  News  and  Public  Affairs  Programs 

15.  According  to  the  hearing  order  (FCC  69-262),  the  third 
issue  was  based  upon  allegations  in  two  letters  from  Mr.  Albert  Kihn, 
a  KRON-TV  cameraman.   In  the  Petition  for  Reconsideration  (pp.  2-3, 
12-18),  the  Kihn  complaints  were  discussed,  for  the  most  part  in  a  rather 
general  fashion,  but  a  few  of  his  allegations,  which  might  appear  to  have 
any  substance  and  relevancy  to  the  issue,  were  discussed  at  length.   In 
the  Specification  Order  (paragraph  14)  it  is  stated  that  certain  of  Mr. 
Kihn's  allegations  have  been  omitted  because  they  appear  to  raise  only 
questions  of  licensee  news  judgment,  but  that  the  allegations  and  the 
licensee's  responses,  as  recited  in  almost  seven  pages  of  the  document, 
leave  substantial  unresolved  fact  questions  with  respect  to  the  issue 
whether  the  licensee  has  attempted  to  slant  news  and  public  affairs 
programs  to  serve  its  business  interests.  KRON  respectfully  disagrees 
with  the  finding  that  the  recited  allegations  and  responses  leave 
unresolved  any  material  issues  of  fact,  and  submits  that  the  allegations 
should  be  taken  as  completely  refuted  or  as  immaterial  to  the  issue. 
Although  the  cited  allegations  are  numerous,  KRON  will  discuss  them  in 
the  order  they  appear. 

16.   In  paragraph  2,  page  10,  of  the  Specification  Order,  there 
is- a  reference  to  the  allegation  that  the  KRON-TV  news  department  was 
forbidden  to  comment  on  the  Chronicle-Examiner  joint  operating  agreement 
except  for  a  last  minute  statement  dictated  by  "Chronicle  management." 
This  charge  was  discussed  in  paragraph  22  of  the  Petition  for  Reconsideration 


36-787  O  -  70  -  32 
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(see  also  fn.  22,  v;hich  contains  page  references  to  the  detailed  charge 
and  detailed  KRON  response).   As  pointed  out  there,  the  charge  actually 
reduces  to  a  question  of  the  exercise  of  news  judgment.   Moreover,  the 
failure  to  carry  the  rumor  could  not  possibly  advance  the  interests  of 
Chronicle  Publishing  Company  since  it  was  covered  by  the  other  stations. 
In  addition,  it  is  perfectly  proper  for  a  licensee,  who  is  responsible 
for  everything  broadcast  by  its  station  to  establish  a  policy  of  broad- 
casting news,  not  rumor. 

17.   Paragraph  3  recites  several  allegations  about  the  suppres- 
sion of  news  of  strikes  that  might  effect  the  San  Francisco  Chronicle. 
Paragraph  3(a)  recites  the  allegation  and  responses  as  to  the  suspending 
of  videotaping  operations,  eliminating  public  affairs  taping,  and 
curtailing  of  news  when  there  was  a  threatened  strike  against  the 
newspaper  in  1965.    The  detailed  response  of  KRON  in  this  matter  appears 
at  pages  6-7  of  its  letter  of  December  12,  1968,  which  should  be  read  to 
determine  how  unfair  and  misleading  is  the  paraphrase  in  the  Specification 
Order.   The  mobile  unit  and  already  produced  tapes  were  moved  from  the 
building,  which  at  that  time  was  jointly  occupied  by  KRON-TV  and  the 
newspaper,  in  order  that  television  operations  would  not  be  affected  if 
a  picket  line  were  established  around  the  building.   The  curtailment  in 
the  production  (not  the  broadcasting)  of  public  affairs  programming  was 
due  to  the  fact  that  guest  appearances  are  often  scheduled  thirty  days  in 
advance  and  capings  are  made  in  advance  to  suit  the  convenience  of  the 
guests.   "The  station  did  not  feel  justified  in  the  continued  scheduling 
of  such  appearances  at  its  studios  which  would  be  closed  in  the  event  of 
a  sudden  strike."  Obviously,  when  the  charge  and  response  are  read  in 
full,  this  is  merely  another  example  of  Kihn's  disagreement  with  the 
decisions  and  judgments  of  management. 

18.   Paragraph  3(b)  recites  Kihn's  allegations  that  KRON-TV 
failed  to  mention  threatened  strikes  against  the  San  Francisco  newspapers 


9/  Mr.  Kihn's  complaint  is  not  clear  as  to  this  date,  but  since  immediately 
after  the  recitation  of  this  allegation  in  his  letter  of  September  0, 
1968,  is  his  statement  "and  prior  to  this,  in  March  of  1965."  Further, 
in  his  letter  in  connection  with  this  incident,  Kihn  referred  to  the 
"Edict  of  Thursday,  February  10."  But  February  10  came  on  Thursday 
in  1966,  but  not  in  1965.   Hence,  he  must  have  been  referring  to  the 
1966  strike.   KRON's  responses  were  in  reference  to  the  1966  strike. 
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in  March,  1965  and  February,  1966,  and  against  Station  KGO-TV  in  1966. 
These  matters  were  discussed  in  paragraph  23  of  the  Petition  (see  also 
fn.  21  in  paragraph  20  and  fn.  23  to  paragraph  21,  which  lists  page 
references  for  the  charges  and  responses).   It  was  there  pointed  out 
that  Mr.  Kihn  had  erroneously  stated  the  facts  with  respect  to  strike 
coverage.   Thus,  the  recitation  that  the  licensee  submitted  "evidence" 
that  KRON  covered  the  threatened  1966  newspaper  strike  seems  to  resolve 
any  factual  questions  as  to  that  allegation.   Further,  there  really  can 
be  no  quarrel  that  failure  to  mention  the  threatened  1965  strike  was 
nothing  more  than  a  proper  exercise  of  news  judgment.   This  leaves  only 
the  recitation  that  KRON's  response  does  not  make  it  clear  to  what 
extent,  if  any,  it  covered  the  strike  against  Station  KGO-TV  in  1966. 
But  this  allegation  plainly  has  no  relevance  to  Issue  No.  3,  since 
whatever  coverage  was  given,  even  if  none,  was  an  exercise  of  news  judg- 
ment which  could  not  have  possibly  advanced  the  interests  of  Chronicle 
Publishing  Company.   The  absurdity  of  the  charge,  in  relation  to  Issue 
No.  3,  becomes  clear  when  it  is  realized  that  a  strike  against  KRON-TV, 
itself,  in  September,  1968,  was  fully  covered. 

19.   Paragraph  3(c)  paraphrases  the  allegations  as  to  KRON's 
coverage  of  the  1968  newspaper  strike,  but  is  clearly  incomplete  when  it 
comes  to  the  licensee's  response.   (Compare  paragraph  VT,  pages  9-10  of 
KRON's  letter  of  December  12,  1968.)   Especially  disturbing  is  the  last 
sentence  of  the  paragraph  in  the  Specification  Order,  which,  after 
reference  is  made  to  the  charge  that  the  KRON  news  staff  was  not  permitted 
to  use  the  words  "merger"  or  "monopoly"  in  its  news  stories  of  the 
strike  states:   "The  licensee  did  not  deny  the  charge  but  implied  that 
the  union  representatives  appearing  at  the  station  did  not  use  these 
terms."  The  licensee's  response  was  as  follows  (p.  9  of  its  letter  of 
December  12,  1968):   "Mr.  Kihn  acknowledged  that  the  union  spokesman  used 
the  words  'merger'  and  'monopoly'  frequently  and,  since  newspapers  were 
not  being  published,  it  follows  that  they  were  used  on  broadcast  stations, 
including  KRON-TV,  where  union  representatives  were  appearing."  Clearly, 
the  paraphrase  is  highly  inaccurate,  and  demonstrates  once  again  the 
necessity  for  the  reading  of  basic  documents.   Moreover,  if  KRON-TV 
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reporters  were  ordered  not  to  use  the  words  in  their  own  reports,  it  was 
a  valid  order  to  insure  integrity  in  reporting,  since,  in  fact,  there  had 
been  no  merger  nor  a  determination  that  an  illegal  monopoly  existed. 

20.  Paragraph  3(d)  recites  Kihn's  complaint  that,  during  the 
1968  newspaper  strike,  KRON-TV  did  not  provide  expanded  news  coverage.   It 
does  not  indicate  a  response  by  KRON-TV  and,  thus,  in  view  of  the  balance 
of  the  Order,  it  leaves  the  impression  that  there  was  none.   In  fact, 

the  station  submitted  a  lengthy  response  (pp.  10-12  of  its  letter  of 
December  12,  1968),  which  shows  one-minute  news  inserts  every  hour  until 
6:00  p.m.;  two  additional  fifteen  minute  news  programs  on  Saturday  and 
Sunday,  later  expanded  to  thirty  minutes;  and  a  ninety  minute  continuous 
news  program  in  the  early  morning.   Plainly,  management  and  Mr.  Kihn 
have  differences  of  opinion  as  to  what  constitutes  good  news  programming 
and  how  a  station  should  be  run.   However,  no  station  should  be  required 
to  explain  each  difference  of  opinion  with  its  employees. 

21.  Paragraph  4  recites  three  examples  to  support  the  charge 
that  news  and  documentary  programming  was  managed  to  further  Chronicle 
Publishing's  CAXV  interests.  This  charge  was  discussed  in  the  Petition 
for  Reconsideration  (pp.  15-17),  and  the  references  to  the  charges  and 
responses  were  listed  in  footnote  24  thereof.  Again,  it  is  requested 
that  the  material  on  file  be  examined  rather  than  the  paraphrases.   It 
will  only  be  pointed  out  here  that  Mr.  Kihn  knew  and  did  not  advise  the 
Commission  that,  as  a  matter  of  fact,  the  film  of  the  dedication  of  the 
library  in  South  San  Francisco  was  accidently  destroyed  In  processing 
and  was  never  broadcast.   (Deposition  of  Albert  Kihn.  pp.  145-146) 
More  important,  no  attempt  was  made  to  produce  another  film  to  give  the 
mayor  television  exposure,  which  would  have  been  done  immediately  if  Mr. 
Kihn's  allegation  were  true. 

22.  Paragraph  6  contains  the  recitation'  of  Kihn's  allegation 

about  Synanon.   Even  the  paraphrase  indicates  there  is  no  unresolved 

10/ 
question  of  material  fact.     First,  the  allegation  deals  only  with  the 


10/  Reference  to  pages  21-23  of  the  Appendix  to  KRON's  letter  of 

February  22,  1969,  where  both  the  charge  and  response  are  set  out, 
will  demonstrate  that  the  paraphrase  is  incomplete  and  places  the 
quoted  words  out  of  context. 
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statement  of  an  employee  and  does  noc  charge  any  knowledge  of  Che  statement 
by  the  licensee.   Second,  the  amount  of  broadcast  time  is  clearly  an 
exercise  of  news  judgment.   In  addition,  the  inclusion  of  the  item  is  an 
unexplained  anamoly.   The  Specification  Order  Indicates  that  allegations 
which  raise  questions  of  news  judgment  were  eliminated  and  that  only 
allegations  which  raised  questions  as  to  the  managing  of  news  and 
documentaries  to  serve  Chronicle's  other  business  interests  were  included. 
Since  Synanon  is  an  organization  devoted  to  eliminating  problems  of  drug 
addiction,  the  reasonable  inference  from  inclusion  of  this  matter  is 
that  the  Commission  considers  Chronicle  Publishing  to  be  engaged  in  illegal 
drug  traffic  and  would  thus  benefit  from  suppressing  news  of  the  activities 
of  Synanon.   This  paragraph  must  be  striken  from  the  Specification  Order. 

23.  Paragraph  7  refers  to  the  allegation  about  the  deletion  of 
comments  critical  of  advertising  and  the  station  manager's  comment  that 
"only  the  cuckoo  fouls  its  own  nest."  (See  pages  30  and  31  of  the 
Appendix  to  KRON's  letter  of  February  22,  1969,  for  the  charge  and 
response.)  Here  a  particular  point  is  made  that  the  "licensee's  president, 
to  whom  the  quotation  was  attributed,  did  not  deny  making  the  comment 
quoted  above."  The  remark  was  attributed  by  Kihn's  letter  to  the  station 
manager,  who  at  the  time  and  since  long  before  the  incident  had  been  Mr. 

A.  H.  Constant.  The  president  of  Chronicle  Broadcasting  Company  and 

general  manager  of  the  station  at  the  time,  who  verified  the  station's 

11/ 
response,  is  Mr.  Harold  P.  See.     Moreover,  if  made  in  the  context  of 

the  station's  response,  i.e.,  the  direction  to  remove  material  considered 

to  be  obscene,  the  comment  is  perfectly  proper.  Again,  the  paragraph 

can  have  no  materiality  to  Issue  No.  3  and  must  be  stricken. 

24.  Paragraph  8  contains  a  variety  of  material.  It  recites  that 
Mr.  Kihn  stated  that  an  unnamed  informant  complained  that  KRON-TV  refused 


11/  From  the  Deposition  of  Albert  Kihn  pp.  164-166,  taken  in  this  proceeding 
on  May  7,  1969,  it  appears  that  Mr.  Kihn  has  no  personal  knowledge 
of  this  incident;  that  he  relied  entirely  on  the  report  of  a  named 
documentary  writer;  that  Kihn  believes  that  he  was  told  that  Mr.  See 
was  the  KRON  official  involved;  that  the  remark  was  more  important 
than  the  speaker;  and  that  no  reliance  can  be  placed  on  Kihn's 
version  of  the  incident.  As  a  matter  of  fact,  KRON  testimony  as  to 
this  incident  will  be  that  Mr.  See  was  in  no  way  involved;  that  Mr. 
Constant  presided  at  the  meeting;  and  that  he  has  no  recollection  ot 
using  Che  quoted  words. 


496 


to  carry  political  advertisements  for  subscription  television  in  the  months 

prior  to  a  vote  on  the  issue,  and  that  in  prior  years  the  station  had 

12/ 
editorialized  against  subscription  television.     It  was  indicated  that 

the  licensee  responded  it  had  not  carried  the  political  advertisements 

because  it  had  adopted  a  policy  of  not  accepting  commercials  for  any 

of  the  controversial  issues  to  be  voted  upon,  and  that  the  licensee 

denied  it  had  editorialized  against  subscription  television.   Again, 

the  paraphrase  is  incomplete,  and  does  not  indicate  that  sustaining 

programs  were  telecast  presenting  both  sides  of  the  controversial  issue. 

(See,  p.  5  of  letter  of  February  22,  1969,  from  licensee.)   No  charge  of 

unfairness  has  been  made.   So,  once  again  the  sole  issue  raised  is  one 

of  editorial  judgment.   For  these  reasons,  all  reference  to  subscription 

television  should  be  deleted. 

25.  Paragraph  8  also  reiterates  Kihn's  allegations,  with 
different  quotations  and  nuances,  as  to  the  same  Vallejo  CATV  proposal  and 
its  affect  on  KRON  programming  as  cited  in  paragraph  4(c).   (See, 
paragraph  21,  supra ,  for  prior  discussion  of  the  matter,  and  pages  49-52 

of  the  Appendix  to  Chronicle's  letter  of  February  22,  1969,  for  differences 
in  the  allegations  in  the  two  letters  from  Mr.  Kihn.)   However,  a  cursory 
examination  of  the  recitations  in  paragraph  8  makes  it  clear  that  there 
are  no  unresolved  questions  of  material  facts. 

26.  Paragraph  9  refers  to  a  documentary  concerning  Eureka, 
California.  This  was  discussed  in  the  Petition  for  Reconsideration  at 
page  16.   (See  also  page  96  of  the  Appendix  to  Chronicle's  letter  of 
February  22,  1969.)  In  view  of  the  verified,  documented  response  to  an 
unverified  allegation,  it  is  difficult  to  see  why  this  incident  was 
included  in  the  Specification  Order. 

27.  Paragraph  10  refers  to  coverage  of  a  strike  meeting  in 
February,  1960.   (See  page  94  of  the  Appendix  to  Chronicle's  letter  of 
February  22,  1969,  which  contains  more  detail,  both  as  to  the  charge  and 


12/  The  Order  states  that  Mr.  Kihn  made  the  allegations.   The  fact  is  that 
the  letter  attributes  the  charge  to  an  unidentified  person.  Mr. 
Kihn  admitted  in  his  deposition  that  he  had  no  personal  knowledge 
that  the  station  editorialized  against  STV,  but  he  ".  .  .  heard 
rumors  or  just  general  talk  within  the  company,  and  I  don't  recall 
who  from."   (Deposition  of  Albert  Kihn,  p.  193.) 
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response.)   Since  this  documentation  definitely  shows  that  KRON  broadcast  an 
attack  on  Chronicle  Publishing 's  interests;  this  represents  another 
demonstration  of  the  irresponsible  nature  of  the  charges. 

28.  Paragraphs  11  and  12  paraphrase  Kihn's  allegations  with 
respect  to  two  KRON  memoranda  and  the  licensee's  response.   (See  also 
pages  103-107  of  the  Appendix  to  KRON's  letter  of  February  22,  1969,  for 
greater  detail.)   There  is  no  charge  that  the  memoranda  are,  per  se, 
improper,  and  they  clearly  constitute  an  exercise  of  licensee  responsi- 
bility.  Moreover,  there  is  no  allegation  that  any  improper  actions  were 
taken  as  a  result  of  the  memoranda.   It  is  clear  that  KRON  could  not  do 
any  less  than  it  did  to  meet  the  public  interest  requirements.   (Inquiry 
into  WBBM-TV'3  Broadcast  of  a  Report  on  a  Marijuana  Party.  FCC  69-537, 
paragraphs  33-46).   For  these  reasons,  the  entire  paragraph  should  be 
deleted. 

29.  In  paragraph  13  of  the  Specification  Order,  there  is  a 

reference  to  the  Commission's  receipt  of  a  letter  dated  September  20, 

13/ 
1968,    from  one  Mr.  Jeff  Berner  asserting  that  he  had  been  suspended 

from  his  position  of  columnist  with  the  Chronicle  because  of  an  article 

he  had  written  criticizing  violence  on  television;  that  another  columnist 

had  been  censored  for  writing  a  column  urging  citizens  to  contact  the 

Commission  about  violence  on  TV,  and  that  it  is  part  of  the  folklore  around 

the  newspaper  that  the  Chronicle  owner  does  not  like  any  criticism  of  the 

TV  medium  since  "his  principle  [sic]  revenues  derive  from  that  source." 

It  was  further  recited  that  the  "licensee  responded  in  a  letter  of 

October  2,  1968,  maintaining  that  '(T]here  is  simply  nothing  to  this 

charge'". 

30.  Mr.  Berner's  letter,  referred  to  in  the  Specification  Order 
and  attached  hereto  as  Exhibit  No.  3,  bears  the  Complaints  and  Compliance 
correspondence  number  C9-1377.   The  letter  of  October  2,  1968  (Exhibit  No. 


13/  The  Order  recited  that  the  letter  was  received  on  September  20,  1968. 
Actually,  as  above  stated,  the  letter  (attached  hereto  as  Exhibit 
No.  3)  is  dated  September  20,  1968;  it  was  received  in  the  Commission 
on  September  25,  1968.   In  view  of  the  heavy  workload  faced  by  the 
Commission  staff,  it  would  hardly  be  expected  that  a  complaint 
received  in  the  Commission  on  September  25  (or  even  September  20) 
would  be  handled  so  expeditiously  that  it  could  be  forwarded  to  the 
West  Coast  in  time  for  licensee  response  on  October  2.   As  will 
appear,  one  of  two  complaint  letters  involved  in  this  particular 
matter  was  received  on  August  29  and  referred  to  the  licensee  on 
September  9;  the  other,  received  on  September  25  was  acknowledged 
by  a  staff  letter  on  October  15. 
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4)  from  the  licensee  was  in  reference  to  a  complaint  letter  from  another 

person  bearing  the  Complaints  and  Compliance  correspondence  number  C8-1044, 

which  was  transmitted  to  KRON  for  its  information  by  a  staff  letter  of 

14/ 
September  9,  196C.     The  body  of  that  complaint  letter  In  full  was  as 

follows: 

"I  think  it  is  grossly  unfair  that  a  television  station 
can  exercise  censorship  over  a  newspaper.   Such  was  the  case 
in  San  Francisco  when  KRON-TV  was  instrumental  in  the  removal 
of  a  column  from  the  San  Francisco  Sunday  Chronicle. 

"It  seems  that  the  same  people  own  the  paper  and  the 
television  station  and  the  author  of  the  column  wrote  about 
violence  on  television  which  offended  KRON-TV.   Poor  thing. 
I  do  not  think  it  is  right." 

31.  Although  it  was  not  requested  to  respond,  KRON  did  so  by 
letter  of  October  2,  1968  (Exhibit  No.  4),  which  pointed  out  that  the 
complaint  was  without  any  supporting  facts  and  stated  that  the  accusation 
was  not  true.   In  support  of  this  denial  it  was  stated  that  the  television 
operation  was  entirely  separate  from,  and  does  not  and  could  not  influence 
the  newspaper  or  its  policies;  that  the  newspaper's  regular  television 
critic  frequently  is  outspokenly  critical  of  specific  programs  on  television 
stations  including  KRON-TV;  and  that  the  Sunday  column  was  dropped  because 

of  overall  evaluations  and  judgments  by  newspaper  management  without 

15/ 
reference  to  a  particular  column. 

32.  This  review  of  the  actual  correspondence  makes  it 
abundantly  clear,  not  only  that  KRON  had  not  been  given  an  opportunity 


14/  The  body  of  the  staff  letter  in  full  was:   "For  your  information  we 
are  sending  a  copy  of  a  complaint  letter  received  by  the  Commission 
and  concerning  aspects  of  your  station's  operation."  At  the  same 
time  another  staff  letter  advised  the  complainant  that  the 
Commission's  authority  did  not  extend  to  newspapers  and  other 
publications. 

15/  A  reading  of  the  copy  of  his  column  (Exhibit  No.  3-A)  attached  to 

Bemer'a  letter  (Exhibit  No.  3)  and  his  apparent  inability  to  master 
the  correct  usage  of  "principle"  and  "principal"  as  revealed  by  the 
portion  of  his  letter  quoted  in  the  Specification  Order,  should 
persuade  anyone  that  his  dismissal  as  columnist  for  a  metropolitan 
newspaper  was,  to  say  the  least,  a  reasonable  exercise  of  business  and 
editorial  judgment.   (See  Exhibit  Nos.  5-D  to  5-1  for  other  samples  of 
Berner's  column.) 
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16/ 
to  respond  to  the  Berner  letter,    but  also  that  the  characterization  of 

the  letter  written  in  response  to  another  complaint  as  merely  "maintaining 

that  ' [Tjhere  is  simply  nothing  to  this  charge,'"  is  a  misrepresentation 

of  the  scope  of  the  response.   Plainly,  the  recitations  in  paragraph  13 

are  no  bases  for  the  statement  in  paragraph  14,  that  "These  allegations 

and  the  licensee's  responses  leave  substantial  unresolved  fact  questions" 

with  respect  to  the  dismissal  of  Berner  as  it  relates  to  the  issue  of 

slanting  or  managing  news  and  public  affairs  programs  by  the  broadcast 

licensee. 

33.   If  further  refutation  of  Mr.  Berner's  charges  is  necessary, 

we  attach  hereto  as  Exhibit  No.  5,  a  memorandum  by  Mr.  Scott  Newhall, 

Executive  Editor  of  The  Chronicle,  who  personally  hired  and  fired  Berner. 

W 

This  memorandum  and  its  attachments    are  in  accord  with  KRON's  response 

of  October  2,  I960  (Exhibit  No.  4).   Also  attached  to  the  Newhall  memorandum 
are  six  of  Berner's  columns,  three  of  which  are  critical  of  TV  programming. 
(Exhibit  Nos.  5-F,  5-H  and  5-1;  see  also  Exhibit  No.  3-A. )  With  respect 
to  Berner's  charges  concerning  the  censoring  of  columnist  McCabe,  reference 
is  made  to  pages  6  and  7  of  the  attached  memorandum  by  Mr.  Gordon  Pates, 
Managing  Editor  of  the  Chronicle  (Exhibit  No.  2),  and  copies  of  the 
published  columns  of  McCabe  (Exhibit  Nos.  6  and  7)  and  of  the  Chronicle's 
regular  TV  columnist  (Exhibit  Nos.  8,  9  and  10),  all  of  which  were  critical 
of  TV  programming.   Clearly,  as  KRON  stated  in  its  letter  of  October  2,  1968, 
with  reference  to  another  similar  complaint,  "There  is  simply  nothing  Co 
this  charge." 


16/  In  fact,  the  Berner  letter  shows  by  a  stamped  notation  that  it  was 
answered  on  October  15,  by  Form  8310-29.   The  body  of  this  form 
letter  is  as  follows: 

"The  Commission  has  received  your  recent  communication.   Your 
interest  in  writing  is  appreciated,  but  a  careful  reading  of  your 
complaint  indicates  that  it  deals  with  a  private  controversy. 

"We  do  not  attempt  to  settle  disagreements  of  this  kind,  since 

they  involve  private  rights  of  individual  parties  rather  than  the 

general  public  interest.  The  proper  place  to  seek  a  solution  Is  in 
the  local  courts. 

"We  regret  that  we  cannot  be  of  more  help." 

17/  Exhibit  No.  5-A  is  a  letter  of  September  26,  1968,  from  Berner  to  Mr. 
Newhall  requesting  that  he  be  advised  in  writing  as  to  the  cause 
of  his  dismissal;  Exhibit  No.  5-B  is  a  letter  of  October  11,  1968, 
from  Mr.  Newhall  to  Berner,  explaining  that  the  dismissal  resulted 
from  a  joint  consensus  among  the  editors  that  Berner's  column  did 
not  show  expected  development;  and  Exhibit  No.  5-C,  Berner's  service 
record  card  showing  dismissal  because  column  was  no  longer  satisfactory 
to  the  editors. 
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34.  But  paragraph  13  of  the  Specification  Order  contains  more 
than  factual  inaccuracies.   Issue  No.  3  questioned  whether  the  broadcast 
stations  were  being  used  to  manage  or  slant  the  news  for  the  purpose  of 
advancing  the  intereets  of  the  Chronicle  Publishing  Company.   By 
paragraph  13,  the  issue  has  been  enlarged  to  examine  the  question  whether 
the  newspaper  has  been  used  to  advance  the  cause  of  the  television  station. 
Thus,  the  Berner  letter  is  not  only  beyond  the  scope  of  the  issue 
specified,  but  also,  we  submit,  beyond  the  Commission's  authority  of 
inquiry  under  this  or  any  circumstances.   Clearly,  a  newspaper  does  not 
become  subject  to  government  control  in  its  editorial  activities  because 

it  happens  to  be  the  licensee  of  a  broadcast  station. 

35.  The  Berner  letter  and  paragraph  13  of  the  Specification 
Order  have  been  discussed  at  great  length  in  order  to  demonstrate  as 
clearly  as  possible  the  shaky  foundation  for  the  charges  which  KRON  is 
being  required  to  answer  in  a  hearing.   In  the  Petition  for  Reconsideration 
(page  3),  it  was  earnestly  and  sincerely  requested  that  the  Commissioners 
personally  review  the  complaints  in  order  to  judge  their  validity  and 
reliability.   It  is  submitted  that  the  above-listed  mistakes  and  errors 

in  the  Specification  Order  further  demonstrate  the  necessity  for  such  a 
review.   In  any  event,  all  references  to  the  Berner  letter  should  be 
stricken. 

LEGAL  CONSIDERATIONS 

36.  It  is  submitted  that  the  foregoing  analysis  of  the 
deficiencies  of  the  Specification  Order  fully  supports  KRON's  request 
that  the  Commission  reconsider  and  grant  the  pending  applications  without 
hearing  as  requested  in  the  Petition  for  Reconsideration.   The  analysis 
makes  it  apparent  that  the  Commission  is  departing  from  established 
precedent,  depending  on  hearsay  and  rumor,  much  of  which  has  been  proven 
to  be  erroneous,  and  subjecting  a  licensee  to  an  unfair  and  protracted 
hearing  with  Its  harmful  publicity.   The  obvious  fact  is  that  the 
Commission  does  not  have  any  "hard"  evidence  upon  which  to  base  the 
charges  in  this  case.   Counsel  for  the  Broadcast  Bureau  admitted  as  much 
at  the  prehearing  conference  when  he  told  the  Examiner  that  he  was  totally 
unaware  of  what  the  facts  were  with  respect  to  the  issues  (Tr.  8-9,  12). 
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37.  However,  the  reasons  justifying  a  grant  without  hearing 
are  not  limited  to  the  lack  of  evidence  and  the  vagueness  of  the  charges. 
The  Petition  for  Reconsideration  specifically  has  referred  to  the  prejudice 
that  will  result  to  Chronicle  Publishing  by  the  premature  publicity 
arising  from  an  administrative  hearing  held  prior  to  the  trial  of  the 
civil  antitrust  suits.   Moreover,  in  light  of  all  these  considerations,  it 
seems  appropriate  to  suggest  again  that  the  Commission  consider  the 
wisdom  of  embarking  on  a  complex  antitrust  trial,  which  is  a  subject 
primarily  in  the  domain  of  the  Federal  Courts  and  the  Department  of 
Justice,  as  a  part  of  this  renewal  proceeding.   Even  assuming,  for  sake 

of  argument,  the  legality  of  such  a  venture,  and  further  assuming  that 
certain  conduct  of  Chronicle  Publishing  could  be  held  violative  of  the 
antitrust  laws,  it  seems  highly  unlikely  that  any  Commission  conclusion 
in  this  area  could  possibly  justify  denial  of  the  renewal  application. 
Taken  at  their  worst,  the  allegations  with  regard  to  the  newspaper 
practices  do  not  describe  the  sort  of  conspiratorial  or  predatory  conduct 
which  could  possibly  justify  a  denial  of  the  license  based  upon  the 
applicant's  character  deficiency.   To  the  contrary,  the  allegations  center 
around  an  open  agreement  entered  into  with  the  knowledge  of  the  Department 
of  Justice,  the  legality  of  which  is  brought  into  question  principally 
by  a  recent  decision  of  the  Supreme  Court,  which  is  distinguishable. 
Surely,  the  complexity  and  sensitivity  of  the  issues  involved  require  the 
Commission  to  make  some  preliminary  judgment  as  to  the  significance  of 
any  conceivable  ultimate  conclusions  --  even  taken  at  their  worst  — 
before  embarking  on  the  long  and  costly  proceeding  which  the  resolution 
of  these  issues  will  require. 

38.  Finally,  both  orders  raise  substantial  questions  concerning 
the  legality  of  the  Commission's  actions  because  of  failure  to  comply  with 
statutory  requirements  and  procedural  due  process  which  results  in 
prejudice  to  the  licensee.   As  pointed  out,  the  Specification  Order  in 

no  way  qualifies  as  a  bill  of  particulars  which  is  normally  based  upon 
facts  --  facts  which,  if  established,  would  prove  the  Bureau's  case. 
Finally,  the  Commission's  new  rules  on  discovery  radically  effect  the 
relief,  supposed  to  be  given  by  the  "burden  of  proceeding"  being  placed 
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upon  the  Bureau  and  the  complainants.   For  the  additional  reasons, 
hereinafter  outlined,  KRON  submits  that  the  Commission  should  reconsider 
its  action  and  grant  the  applications  without  hearing. 

Validity  of  Adoption  of  Specification  Order 

39.   The  Specification  Order  shows  on  its  face  that  Chairman 
Hyde  and  Commissioner  Robert  E.  Lee  dissented;  that  Commissioner  Wadsworth 
abstained  from  voting;  and  that  Commissioner  H.  Rex  Lee  did  not  partici- 
pate.  Consequently,  it  appears  that  the  Order  was  adopted  by  the  votes  of 
three  Commissioners  (Commissioners  Bartley,  Cox  and  Johnson).   Since 
Commissioner  H.  Rex  Lee  did  not  participate  in  the  matter  he  would,  in 
accordance  with  Commission  practice,  be  considered  as  absent  and  not 
counted  toward  the  required  quorum.   However,  Commissioner  Wadsworth, 
who  abstained  from  voting  (presumably  because  he  was  not  ready  to  vote  for 
or  against  the  order) ,  must  be  considered  as  present  and  counted  in 
determining  a  quorum  and  what  number  would  constitute  a  majority  of  the 
Commissioners  present.   United  States  v.  Ballin.  Joseph  &  Co.,  144  U.S. 
1,  6-8,  36  L.Ed.  321,  325-326  (1892);  WIBC,  Inc.  v.  Federal  Communications 
Commission,  259  F.2d  941,  943  (C.A.D.C.  1958);  Florida  Culfcoast  Broad- 
casters. Inc.,  37  F.C.C.  833,  844,  4  R.R.2d  1,  13  (1964).   Clearly, 
therefore,  the  Specification  Order  adopted  by  vote  of  three  Commissioners 
present  and  participating,  is  not  a  valid  action  of  the  Commission. 

Compliance  of  Hearing  Orders  With  "Particularity"  Requirement*  of  Section 
309(e)  of  The  Communications  Act 

40.   Section  309(e)  of  The  Communications  Act  of  1934,  as 
amended,  requires  that,  when  an  application  pannof  pe  granted,  die  cp|Wfl- 
sion  shall  designate  it  for  hearing  "on  the  ground  or  reasons  then 
obtaining",  (Underlining  supplied)  and  shall  notify  the  applicant  of 
"the  grounds  and  reasons  therefor,  specifying  with  particularity  the 
matters  and  things  in  issue  but  not  including  issues  or  requirements 
phrased  generally."  It  is  submitted  that  in  this  case  the  Specification 
Order  released  on  April  23,  1969,  does  not  cure  the  deficiencies  of  the 
Memorandum  Opinion  and  Order  released  on  March  20,  1969,  and  that  the 
orders  in  combination  do  not  meet  the  requirements  of  Section  309(e)  and 
are  fatally  defective. 
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41.  As  pointed  out  in  Commissioner  Robert  E.  Lee's  dissent  in 
the  WCCO  case  (FCC  69-373)  and  incorporated  by  reference  in  his  dissent 
in  this  case,  investigative  facts  are  lacking,  because  there  was  no 
investigation.   Rather  the  so-called  adjudicatory  hearing  is  to  be  a 
fishing  expedition  in  the  hope  that  the  now  missing  facts  will  be  found 
to  support  the  broad  questions  raised. 

42.  As  an  example  of  how  far  the  orders  fail  to  comply  with 
statutory  requirements,  it  is  only  necessary  to  examine  paragraph  4, 
Issue  1,  of  the  Specification  Order  where  the  Commission  has  stated  that 
Chronicle  Publishing 's  ownership  of  communications  media  appears  to  be 
limited  to  the  San  Francisco  Bay  Area  "in  light  of  information  now 
available."  But,  consideration  in  the  hearing  is  to  be  given  to  Chronicle 
Publishing' s  media  influence  in  "a  wider  area,"  if,  as  is  apparently  hoped, 
Commission  investigations  should  stumble  on  evidence  that  the  company  has 
concealed  some  of  its  media  holdings  from  the  Commission.   Plainly,  the 
hearing  was  not  designated  on  the  grounds  "then  obtaining,"  but  on  future 
hopes.   Thus,  there  is  no  factual  basis  for  consideration  of  Paragraph 
4(a)  as  now  written,  and  the  same  may  be  said  for  considerations  of 
Paragraphs  4(b) -(h).   Clearly,  the  hearing  orders  do  not  notify  KRON  of 
the  reasons  then  obtaining  or  state  with  any  particularity  the  matters  and 
things  in  issue.   All  KRON  can  be  sure  of  from  paragraph  4  under  Issue  1 

is  that  there  is  to  be  some  fishing  somewhere,  sometime. 

43.  The  statutory  deficiencies  are  not  limited  to  Issue  1. 
Under  Issue  2,  the  Commission  has  still  not  advised  KRON  of  any  specifics 
as  to  why  its  alleged  spending  of  television  profits  to  improve  The 
Chronicle  and  to  increase  its  circulation  was  either  illegal  or  improper 
(Paragraphs  2(a),  4(a)  and  6).   KRON  has  been  advised  of  the  matters  to 

be  inquired  into  "phrased  generally"  but  is  not  advised  "with  particularLty" 
of  the  facts  in  issue.   Issue  No.  3  is  equally  vague  and  lacking  in 
factual  allegations  in  many  respects  and  invalid  for  the  same  reasons. 
For  example,  the  reference  to  Synanon  (paragraph  5)  contains  no  facts 
revealing  a  relationship  to  any  issue.   The  charge  that  the  licensee 
required  the  elimination  of  certain  advertising  references  (paragraph  7), 
the  allegation  of  a  refusal  to  carry  STV  advertisements  (paragraph  8),  and 
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the  inclusion  of  two  station  memoranda  (paragraph  11)  without  any  statement 
that  these  actions  are  improper  in  any  way  do  not  constitute  valid 
grounds  for  the  designation.   Moreover,  the  allegations  about  the  firing 
of  a  newspaper  columnist  (paragraph  13)  without  any  reference  to  the 
issue  involved,  does  not  meet  the  statutory  requirement  of  particularity 
set  forth  in  Section  309(e). 

44.   Pursuant  to  the  same  section  of  the  Act,  the  burden  of 
proof  on  the  specified  issues  was  placed  upon  KRON.   The  issues  were 
raised  by  letters  filed  by  or  on  behalf  of  two  complainants.   If  complain- 
ants had  presented  their  objections  to  the  renewal  of  the  KRON  licenses  by 
means  of  a  formal  petition  to  deny,  they  would  have  been  required,  under 
Section  309(d)(1)  of  the  Communications  Act,  to  make  specific  allegations 
of  fact  supported  by  affidavits  of  persons  with  personal  knowledge  thereof. 
Further,  pursuant  to  published  policy,  they  would  have  been  assigned  the 
burden  of  proceeding  with  the  introduction  of  evidence  and  the  burden  of 
proof  on  the  three  evidentiary  issues.   D  and  E  Broadcasting  Company.  1 
F.C.C.2d  78,  80  (1965).   But  here  the  complaints  lacked  specificity  and 
were  not  supported  by  affidavits.   Moreover,  the  complainants  were  not 
requested  to  submit  any  supporting  evidence,  documentary  or  otherwise, 
although  the  Streeter  letter  of  complaint  offered  to  do  so.   Indeed, 
although  the  basic  allegations  of  antitrust  violations  raised  by  the  J. 
Hart  Clinton  testimony  were  available  to  the  Commission  in  March,  1968 
(The  Failing  Newspaper  Act,  p.  2880),  and  although  the  Streeter  and  Kihn 
complaints  were  received  in  the  Commission  in  September,  1960,  no 
independent  investigation  was  conducted  prior  to  designation  for  hearing. 
45.   The  result  is  that  the  sometimes  vague  and  unverified 

allegations  by  persons  expert  at  gathering  hearsay  and  conjecture  and 

18/ 
admittedly  without  access  to  the  real  facts    are  given  equal  status  with 

the  denials,  protestations,  and  statements  of  persons  with  actual  knowledge 


18/  For  example,  the  Stanford  University  professor  whose  testimony  before 
the  Senate  Antitrust  Subcommittee  was  paraphrased  at  page  9,  para- 
graph 5,  of  the  Specification  Order,  began  his  statement  before  the 
Subcommittee  with  the  complaint  that  he  was  unable  to  obtain  informa- 
tion as  to  the  newspaper  industry  because  of  the  great  secrecy  in 
the  industry  and,  immediately  after  his  paraphrased  testimony  as  to 
control  of  syndicated  material  by  Chronicle,  made  a  special  complaint 
as  to  secrecy  in  information  concerning  syndication.   The  Failing 
Newspaper  Act,  pp.  387-388,  393-394,   The  inaccuracy  of  his  testimony 
was  demonstrated  in  paragraph  14. 
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which  were  submitted  under  oath.   As  a  consequence,  KRON  has  been  placed 
illegally  in  the  untenable  position  of  being  required  to  prove  the  negative 
of  the  issues  without  the  benefit  of  the  notice  required  by  Commission 
policy  and  Congressional  mandate.   The  Commission,  apparently  recognizing 
the  inequity,  placed  the  burden  of  going  forward  with  the  evidence  on 
the  Broadcast  Bureau  and  the  complain tants.   Moreover,  counsel  for  the 
Broadcast  Bureau  stated  that  most  of  the  evidence  introduced  would  come 
from  Chronicle  and  their  personnel,  thus  indicating  that  he  planned  to 
proceed  to  meet  his  burden  by  compelling  KRON  to  be  a  witness  against 
itself  in  order  to  prove  that  facts  exist  which  justify  the  designation 
for  hearing  (Tr.  0-9).   However,  the  production  of  "facts"  at  the  trial, 
which  are  discovered  long  after  designation  for  hearing,  cannot  satisfy 
the  requirements  of  Section  309(e)  of  the  Communications  Act. 

CONCLUSION 

It  is  submitted  that  for  all  the  reasons  presented  in  the 
Petition  for  Reconsideration  and  the  present  Supplement  to  Petition  for 
Reconsideration  that  the  Commission  should  reconsider  its  action  in 
designating  for  hearing  the  applications  for  renewal  of  licenses  of 
Stations  ICRON-TV  and  KRON-FM,  and  upon  such  reconsideration  grant  the 
applications,  conditioned  upon  the  outcome  of  pending  antitrust  litigation. 

Respectfully  submitted, 
CHRONICLE  BROADCASTING  CO. 


/s/  Lester  W,  Spillane 


By 


Lester  W.  Spillane 

1404  Central  Tower  Building 

703  Market  Street 

San  Francisco,  California  94103 


lei   Robert  L.  Heald 


By 


By 


Robert  L.  Heald 
/e/  James  P.  Riley 


OF  COUNSEL:  James  P.  Riley 

FLETCHER,  HEALD,  ROWELL, 

KENEHAN  &  HILDRETH  lei   John  C.  Harrington 

1225  Connecticut  Avenue,  N.W.    By 


Washington,  D.  C.  20036  John  C.  Harrington 

MAY  26,  1969  Its  Attorneys 
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EXHIBIT  NO.  2 
Chronicle  Broadcasting  Company 


Memorandum  from  Gordon  Pates,  Managing  Editor  of  San  Francisco  Chronicle, 
relative  to  charges  contained  in  FCC  Specification  Order. 

On  page  8  of  the  Specification  Order  in  the  subparagraph  C,  it 
is  stated: 

"Mr.  Clinton  was  unable  to  obtain  rights  to  publish  certain  syn- 
dicated news  features  in  his  San  Mateo  newspaper.   His  inability  to  buy 
the  rights  was  due  to  the  fact  that  the  San  Francisco  newspapers  had  tied 
up  the  rights  in  Northern  California  through  rates  paid  by  them  to  the 
feature  distributors." 

The  above  paragraph  is  a  paraphrase  of  a  portion  of  the  testimony 
of  J.  Hart  Clinton,  Editor  and  Publisher  of  the  San  Mateo  Times,  before 
the  Hart  Subcommittee,  which  follows: 

"Whenever  we  have  a  cancellation  of  a  subscription,  we  send  the 
subscriber  a  questionnaire  asking  him  the  reasons  for  his  cancellation. 
I  have  noted  that  many  of  the  subscribers  who  have  cancelled  have  stated 
that  they  feel  that  we  do  not  carry  enough  national  and  international 
news.   The  fact  is  that  we  subscribe  to  both  the  AP  and  UPI  and  we  carry 
all  AP  and  UPI  telegraphic  national  and  international  news  of  importance. 
General  wire  service  coverage  is  as  complete  as  that  offered  by  our  San 
Francisco  competitor. 

"However,  we  do  not  have  available  to  us  syndicated  news  fea- 
ture services  offering  national  and  international  news  in  depth,  whereas 
the  San  Francisco  newspapers  do,  and  for  this  reason  I  inquired  of  a 
number  of  syndicated  news  services  as  to  whether  their  services  would  be 
available  to  us."   (Clinton  then  stated  he  had  written  in  March-April, 
1967  to  Publishers  Newspaper  Syndicate  for  the  Chicago  Daily  News  Wire 
Service,  Chicago  Tribune-New  York  News  Syndicate,  Inc.,  presumably  seek- 
ing the  Chicago  Tribune  Press  Service  and  Reuters  service,  the  New  York 
Times  seeking  the  New  York  Times  News  Service  and  Reuters  News  Service 
separately) . 

"To  what  extent  chese  various  services  are  tied  up  under  ex- 
clusive contracts  by  the  San  Francisco  combination,  I  cannot  say,  because 
I  do  not  have  access  to  their  files,  but  I  would  certainly  recommend  this 
committee  investigate  this  situation  and  that  the  Department  of  Justice 
be  urged  to  make  these  services  available  to  others  than  the  metropolitan 
newspapers  which  I  suspect  now  have  them  tied  up  on  an  exclusive  basis." 

ANSWER 

If  Mr.  Clinton  lost  subscribers  because  they  felt  he  did  not 
carry  enough  national  and  international  news,  then  either  the  subscribers 
were  lying  to  him  to  cover  the  real  reasons  for  their  cancellations  or  he 
is  incorrect  in  his  statement  that  he  carries  all  AP  and  UPI  news  of  im- 
portance and  does  so  as  completely  as  do  the  San  Francisco  newspapers. 
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In  AP  and  UPI  he  has  available  to  him,  if  he  wishes  to  purchase  it,  around- 
the-clock  news  resources  of  the  two  largest  news  services  in  the  world 
The  supplementary  news  services  which  he  does  not  have  operate  generally 

of  thfrnewslX  t0  nlnC  h°UrB  P6r  day  and  °ffer  a  hi8hly  re8trlcted  coverage 

In  the  matter  of  the  several  syndicates  to  which  Mr.  Clinton 
wrote,  the  following  are  the  facta  regarding  their  use  by  The  Chronicle: 

The  Chronicle  contracted  for  the  Chicago  Daily  News  Wire  Service 
in  1943  and  cancelled  it  in  1953.   It  contracted  for  this  service  again  on 
April  14,  1961  as  a  result  of  the  cancellation  of  the  New  York  Times  News 
Service  by  the  New  York  Times  during  the  period  it  published  a  west  coast 

k   *£°n;  ,tC  H    time*  the  Chica8°  Daily  News  Service  was  also  being  used 
by  the  Oakland  Tribune  and  The  Chronicle  purchased  rights  to  this  service 
only  in  San  Francisco,  San  Mateo  and  Santa  Clara  counties.   The  Chronicle 

cancelled  the  Chicago  Daily  News  Service  July  27,  1966,  and  it  was 

subsequently  picked  up  by  The  Examiner. 

The  Chicago  Tribune-New  York  News  Syndicate,  Inc.  for  many  years 
included  within  its  feature  package  contract  with  The  Chronicle  four  news 
services  m  skeletal  form  -  the  Chicago  Tribune  Press  Service  (composed 
of  news  stories  out  of  the  Tribune  itself  or  from  its  small  group  of 
correspondents  in  various  world  capitals),  the  New  York  Daily  News  Service 
(composed  of  stories  solely  from  the  pages  of  that  newspaper),  the  New 
York  Times  Service  (which  consisted  of  the  Tribune's  own  selection  of 
stories  offered  it  by  the  New  York  Times)  and  Reuters  News  Service  (which 
was  also  a  selection  by  the  Tribune  from  the  larger  Reuters  North  American 
service).   In  1960,  the  New  York  Times  withdrew  its  wire  service  from 
Tribune  control  and  marketed  it  independently.   In  1967,  Reuters  also  with- 
drew its  service  from  Tribune  control  and  began  to  market  it  independently. 
In  January,  1968,  the  Tribune  abolished  the  Chicago  Tribune  Press  Service 
and  the  New  York  Daily  News  Press  Service  for  lack  of  clients  and  has  not 
since  been  in  the  news  service  business.   During  the  last  ten  years  of  this 
contract  between CT-NYN  Syndicate  and  The  Chronicle,  which  extends  back 
over  several  decades,  The  Chronicle's  exclusive  territory  has  progressively 
shrunk  from  all  of  Northern  California  from  Fresno  north  to  the  Oregon  line 
to  its  retail  trading  zone  which  substantially  limits  it  to  the  nine  Bay 
Area  counties  with  the  exception  of  San  Jose. 

The  New  York  Times  News  Service  was  purchased  by  The  Chronicle 
March  1,  i960  which  was  when  that  service  severed  its  contract  with  the 
Chicago  Tribune  and  began  to  market  its  news  service  itself.   The  service 
was  cancelled  by  the  New  York  Times  in  early  1961  when  it  began  publica- 
tion of  a  west  coast  edition.   In  January,  1964,  The  Chronicle  again  con- 
tracted for  the  New  York  Times  News  Service  upon  the  death  of  the  New 
York  Times  west  coast  edition.  The  Chronicle's  territorial  exclusivity 
for  this  service  as  received  direct  from  The  Times  was  originally  in  an 
area  of  100  miles  around  San  Francisco.   Progressive  contract  changes  over 
the  years  reduced  the  territory  to  a  60  mile  radius,  then  a  50  mile  radius 
and  finally,  through  a  formula  announced  by  The  Times  December  22,  1966 
to  The  Chronicle's  retail  trading  zone  which  substantially  means  the  nine 
Bay  Area  counties,  less  San  Jose  (see  New  York  Times  letter  December  22, 
1966  and  my  memorandum  December  29,  1966).  [Exhibit  Noe.  2-A  and  2-B] 
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Reuters  News  Service  was  long  supplied  to  The  Chronicle  in 
limited  form  by  the  Chicago  Tribune,  as  outlined  above.   Reuters  withdrew 
from  the  Chicago  Tribune  the  end  of  1967  in  order  to  market  a  fuller  ser- 
vice west  of  the  Mississippi  with  its  own  sales  force.   The  Chronicle 
signed  up  for  this  service  at  that  time.   Its  territorial  exclusivity  with 
Reuters  was  established  as  a  retail  trading  zone,  that  is  the  nine  Bay 
Area  counties. 

In  addition  to  the  four  services  Mr.  Clinton  sought  and  which 
have  been  described  above,  The  Chronicle  also  has  under  contract  several 
other  supplementary  news  services,  the  facts  of  which  are  outlined  below: 

On  July  10,  1962,  The  Chronicle  signed  up  for  the  Los  Angeles 
Times/Washington  Post  News  Service.   It  holds  this  service  exclusively  in 
its  nine  county  retail  trading  zone  plus  the  counties  of  Monterey  and  Santa 
Cruz  with  the  exception  of  the  cities  of  San  Jose  and  Vallejo  where  the 
service  is  sold. 

On  January  21,  1965,  The  Chronicle  contracted  for  the  Copley 
News  Service  in  its  nine  county  retail  trading  .zone  with  the  exceptions 
of  Santa  Rosa  and  San  Jose  where  the  service  is  sold. 

The  Chronicle  has  also  subscribed  to  the  North  American  Newspaper 
Alliance  (a  feature  article  service)  for  several  decades  which  was  sold  to 
it  as  part  of  a  package  by  Bell-McClure  Syndicate  which  controlled  and 
marketed  the  Drew  Pearson  Washington  Merry-Go-Round  column.   The  service 
was  generally  sold  to  clients  along  with  Pearson.   The  Chronicle's 
territory  for  NANA  was  its  retail  trading  zone  of  the  nine  Bay  Area  counties 
except  where  the  service  was  previously  sold.   Given  the  wide  sale  of 
Pearson  within  our  territory  (see  syndicate  contract  list  attached),  it 
is  likely  that  NANA  is  also  widely  sold  in  Northern  California.  [Exhibit 
No.  2-DJ 

On  May  31,  1961,  The  San  Franciso  Chronicle  contracted  with  the 
Times  of  London  for  the  right  to  republish  dispatches  from  that  newspaper 
received  by  airmail  from  London.   In  its  contract  The  Chronicle  received 
rights  to  Times  stories  in  the  entire  State  of  California  since,  with  the 
exception  of  the  New  York  Times,  no  other  American  newspaper  had 
ever  sought  this  service.  Although  we  own  the  rights  to  London  Times 
material  in  the  State  of  California,  we  have  not  hesitated  to  relinquish 
those  rights,  upon  request,  in  areas  of  low  or  non-existent  Chronicle 
circulation.   [Exhibit  No.  2-G] 

At  approximately  the  same  time  it  contracted  with  the  Times  of 

London,  The  Chronicle  made  a  similar  agreement  with  the  Manchester 

Guardian.  This  agreement  was  terminated  October  8,  1962,  by  agreement 

with  the  Washington  Post  which  wished  to  take  over  all  rights  to  Manchester 

Guardian  material  in  the  U.S.  and  offer  a  portion  of  it  on  the  Times/Post 

cfews  Service.  As  one  consideration  for  giving  up  our  rights  to  the 

Guardian,  it  was  informally  agreed  that  we  might  republish  certain  stories 

from  that  newspaper  as  received  by  mail  from  London.   I  mention  this  to 
li'"i  n,..r  ii \  <\    i  ji.-i  i>   Iv<-n  1}  mill  hmii  r -i.T.-u .   t  ell. 'it  l.lil'i  l«> 
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answer  a  March  26,  1969,  statement  by  Bruce  B.  Brugmann  which  was  sent  to 
the  FCC  and  which  claims,  apparently  in  a  paraphrase  of  earlier  testimony 
before  the  Hart  Subcommittee ,  that  "The  Chronicle  spends  thousands  to  tie  ' 
up  the  best  and  most  popular  syndicated  material  —  not  to  publish  it  (you 
would  never  know,  would  you,  that  it  takes  the  Manchester  Guardian  service?) 
but  to  keep  it  away  from  all  afternoon  suburban  newspapers  in  Northern 
California.   The  Chronicle  pays  heavily  for  these  wide-ranging  monopoly 
rights.  .  ."  The  Chronicle  has  made  no  payment  to  the  Manchester  Guardian 
since  it  turned  over  its  rights  to  the  Washington  Post  in  1962. 


****** 


On  page  9  of  the  Specification  Order  under  paragraph  5,  reference 
is  made  to  "testimony  adverse  to  The  Chronicle,  not  only  by  Mr.  Clinton 
but  by  a  Stanford  University  professor  who  testified  that  The  Chronicle  had 
spent  thousands  of  dollars  to  tie  up  syndicated  material,  some  of  which  it 
did  not  use,  but  wanted  to  keep  others  from  using."  Further,  on  page  9  in 
paragraph  6,  reference  is  made  to  unresolved  questions  of  fact  as  to 
whether  "the  existence  of  competitors  is  jeopardized  by  an  inability  to 
obtain  rights  to  syndicate  features.  .  ." 

These  comments  in  the  Specification  Order  apparently  refer  to 
testimony  by  Prof.  William  L.  Rivers,  Associate  Professor  of  Communications 
at  Stanford  University,  before  the  Hart  Subcommittee.   Ir  the  relevant 
portion  of  Prof.  Rivers'  testimony,  he  said: 

"Can  I  really  sympathize  with  The  San  Francisco  Chronicle,  a 
morning  newspaper,  when  it  spends  thousands  to  tie  up  syndicated  material, 
not  to  publish  all  of  it  but  to  keep  it  out  of  the  hands  of  all  the  subur- 
ban afternoon  papers  in  Northern  California?  I  talked  a  moment  ago  to  an 
editor  in  Stockton,  Calif.,  far  from  the  San  Francisco  Bay  Area,  who  said 
that  some  of  the  syndicated  features  he  wanted  were  unavailable  because  of 
Chronicle  exclusives.   The  Chronicle  pays  heavily  for  such  wide-ranging 
rights.  .  ." 

ANSWER 


In  the  first  place,  The  Chronicle's  control  of  syndicated  material 
(both  news  services  and  features)  does  not  extend,  as  implied,  to  all 
Northern  California  but  substantially  only  to  the  retail  trading  zone 
which  is  generally  defined  as  the  nine  counties  of  the  immediate  Bay  Area. 
(See  Exhibit  No.  2-C) .   In  the  matter  of  features  The  Chronicle  is  buying 
but  not  publishing  (See  Exhibit  No.  2-E)  the  implication  that  these 
features  are  not  published  solely  to  keep  them  out  of  the  hands  of  suburban 
afternoon  papers  is  ridiculous.   Very  seldom  are  features  offered  for  sale 
which  are  already  established  successes.  The  vast  majority  of  all  features 
offered  for  sale  are  new,  untried  and,  therefore,  unknown  quantities.   It 
is  customary  practice  to  buy  such  features  and  look  them  over  for  a  while 
to  see  whether  they  will  live  up  to  the  promise  of  the  original  samples 
offered  for  our  inspection.  When  we  decide  that  the  feature  is  unsuitable 
for  Chronicle  use,  for  whatever  reason,  we  cancel  it  rather  than  just  hang 
onto  it  indefinitely  to  keep  it  out  of  the  hands  of  other  papers.  (See 
Exhibit  No.  2-F) . 
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There  is  also  an  implication  in  Prof.  Rivers'  testimony  that  the 
features  which  The  Chronicle  runs  are  all  exclusive  in  the  Bay  Area.   In 
a  number  of  cases,  this  is  not  correct.   (See  Exhibit  No.  2-D) 

Prof.  Rivers'  unnamed  editor  in  Stockton  is  misinformed,  a9  is 
Rivers  himself,  if  he  believes  there  are  a  number  of  syndicated  features 
unavailable  to  him  in  that  city  because  of  exclusive  contracts  held  by  The 
Chronicle.   As  has  been  emphasized  again  and  again  above  in  this  memorandum, 
The  Chronicle's  exclusive  territory  is  in  almost  every  case  confined  to  its 
retail  trading  zone,  the  nine  Bay  Area  counties,   San  Joaquin  County,  of 
which  Stockton  is  the  county  seat,  is  outside  this  area.   If  a  Stockton 
editor  may  not  buy  certain  features,  it  can  only  be  because  that  territory 
is  in  some  way  controlled  by  other  newspapers  outside  the  Bay  Area.   The 
only  feature  owned  by  The  Chronicle  which  is  not  available  to  a  Stockton 
newspaper  is  Dear  Abby,  which  has  a  highly  specialized  history.   This 
feature  was  originated  and  first  published  by  The  Chronicle  in  San  Francisco. 
We  not  only  developed  this  feature  with  Mrs.  Morton  Phillips  but  also 
devised  the  name  Abigail  Van  Buren  under  which  she  writes.   At  the  time  we 
relinquished  the  feature  to  the  McNaught  Syndicate  for  national  exploitation, 
we  provided  that  since  we  had  more  than  the  usual  proprietary  interest  in 
the  feature  that  we  should  have  exclusive  control  of  it  in  Northern 
California  from  Fresno  to  the  Oregon  border.  When  the  Chicago  Tribune  took 
this  feature  over  from  McNaught,  our  rights  to  this  territory  were  continued 
as  a  condition  of  the  transfer. 

The  reference  in  Paragraph  6  of  the  Specification  Order  to  the 
jeopardy  potential  competitors  are  placed  in  by  their  inability  to  obtain 
rights  to  syndicated  features  held  exclusively  by  The  Chronicle  demonstrates 
once  more  a  misunderstanding  of  the  nature  of  this  business.   The  existence 
and  success  of  competitors  with  this  newspaper  is  determined  ultimately  by 
their  ability  to  attract  retail  and  national  advertising  revenue.   The 
attraction  of  such  revenue  rests  in  turn  upon  circulation,  though  that  alone 
is  certainly  not  enough.   Circulation  is  obtained,  in  an  age  of  widespread 
television  news,  by  offering  potential  readers  the  local  news  they  cannot 
otherwise  adequately  obtain.   Secondarily,  by  providing  them  with  national 
and  international  news  in  a  more  augmented  form  than  it  is  otherwise  avail- 
able. While  the  value  of  syndicated  features  cannot  be  dismissed,  their 
contribution  to  the  success  of  a  competitor  is  far  down  the  line  in  the 
important  things  that  a  publisher  must  do  to  succeed. 

****** 

On  page  16  of  the  Specification  Order,  paragraph  13  relates  to  a  letter 
received  from  Jeff  Berner  dealing  with  his  discharge  from  The  Chronicle. 
The  details  of  Mr.  Berner's  case  will  be  provided  by  Scott  Newhall.  He 
makes  reference,  however,  according  to  the  FCC,  to  the  alleged  fact  "that 
an  article  written  by  Charles  McCabe  (another  Chronicle  columnist)  had  been 
censored  because  the  article  urged  citizens  to  contact  the  FCC  about 
violence  on  television." 

As  the  editor  who  handles  Mr.  McCabe 's  column,  I  have  no  recollec- 
tion of  any  such  censorship  and  it  sounds  highly  unlike  Mr.  McCabe  to  have 
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been  campaigning  in  his  column  in  this  way.   Since  Che  volume  of  public 
comment  relative  to  violence  on  TV  crested  in  the  weeks  following  the 
assassination  last  June  of  Senator  Robert  Kennedy,  I  have  surveyed 
Mr.  McCabe's  columns  for  that  period  and  can  find  no  indication  that  he 
ever  took  such  a  stand  as  is  attributed  to  him.   The  Implication  of  the 
Berner  comment  is  that  The  Chronicle  would  not  have  permitted  its  columnists 
to  criticize  TV  violence  because  it  owned  a  TV  station.   First  of  all, 
Mr.  Berner  himself  wrote  a  column  (See  Exhibit  No.  3-A)  on  June  16  several 
weeks  before  his  suspension  which  criticized  TV  violence  and  this  column 
was  published  in  The  Chronicle.   Second  of  all,  Mr.  McCabe  wrote  columns 
which  were  published  on  June  11  and  June  12  (see  marked  paragraphs  on 
Exhibit  Nos.  5  and  6)  which  deal  with  the  following  subjects:  His 
criticism  of  television  for  its  coverage  of  the  Kennedy  funeral  and  his 
belief  that  TV,  by  the  nature  of  the  medium,  can  build  a  climate  leading 
to  assassination.   Third,  it  should  be  noted  that  The  Chronicle's  regular 
television  columnist,  Terrence  O'Flaherty,  on  June  6,  17  and  21,  1968, 
(See  Exhibit  Nos. 7-9)  harshly  criticized  violence  on  television.   These 
were  but  a  few  of  a  large  number  of  columns  over  the  years  in  which 
O'Flaherty  has,  at  one  time  or  another  deplored  violence  on  television. 
All,  of  course,  were  published  in  The  Chronicle. 

In  the  interests  of  further  discrediting  the  assertion  that 
The  Chronicle  has  refused  to  publish  criticisms  of  TV  violence,  it  should 
be  noted  that  the  paper  has  carried,  along  with  the  comments  of  its  own 
columnists,  a  number  of  news  stories  on  the  subject  as  well  as  the  periodic 
comments  of  one  of  television's  most  fierce  critics,  Drew  Pearson. 
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Vh9  New  York  Times  Sales,  Inc. 
Times  Square,  New  York  1003G,  N.Y. 
Telephone  556-7037-8-9  (212) 


r.r."— .— j~j 


EXHIBIT  NO.    2-A 
Chronicle  Broadcasting  Company 


December  22,    1966 


Mr.   Gordon  Pates  .'  .  ..  .•..'. 

Mng.   Editor  ' 

S.  F.   Newspaper  Printing  Co. 

860  Howard  St. 

San  Francisco,    California    94103 

Dear  Mr.   Pates: 

On  January  1,    1967,   The  New  York  Times  News  Service  pro- 
poses to  put  into  effect  across  the  country  a  uniform  formula  for  defining 
"primary  circulation  area,"  based  on  three  factors: 


ABC  Report. 


1.     The  Retail  Trade  Zone,   as  described  by  the  subscriber's 


2.     In  addition,   all  counties  where  the  subscribing  newspaper 
circulates  in  30  per  cent  or  more  of  the  occupied  dwellings  outside  the 
Retail  Trade  Zone. 


3.     If  a  subscriber's  city  has  a  contiguous  border  with  another 
city,   the  second  city  will  be  included  in  the  subscriber's  primary  circula- 
tion area. 

This  move  is  dictated  by  a  desire  to  avoid  any  legal  or  ethical 
complication  that  might  arise  by  the  granting  of  large  exclusive  areas. 

This  formula,   I  feel,  will  have  little  or  no  effect  on  most  sub- 
scribers.    However,   if  we.  appear  not  to  have  anticipated  some  problem  in 
a  particular  application  of  the  formula,   I  shall  be  happy  to  hear  from  you. 

We  value  our  association  with  you,   and  look  forward  to  many 
more  years  of  this  mutually  rewarding  partnership. 

With  best  personal  regards, 

Sincerely, 

THE  NEW  YORK  TIMES  NEWS  SERVICE 


\suk 


7L^ 

r.  ri.  Buckingham 

Editor- Manager 
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t  MISC.  J09  <!E>2 

FROM 

Cordon  Pates 


EXHIBIT  NO.  2-B 

Chronicle  Broadcasting  Company 


(gnu  (S'Tanr^ro  Cljromde 

INTER-DFPAKTBISiKT  DUSINESS 


Doc.   ?.9,  X9C 


Scott  Newhnll 


INI-'OnMATIOM 
CONFIRMATION 

INOUIHY 

ANSWOt   V/ANTEI 


According  to  tho  figures  circulation  has  provided  es 
with,  our  exclusive  territory  for  the  Ibw  Yor',:  Ticies  Sr-rvico 
will  be  San  Francit-co  County,  San  Mateo  County,  Alameda  County, 
,  liarin  County,  Contra  Costa  County,  part  of  Sonoisa  County,  part 
of  Napr.  County,  port  of  Solano  County  and  part  of  Santa  Clara 
County.       ,  \s 

Tho  territory  nay  be  sliphtly  extended  by  the  fact 
that  our  Sunday  pap=r,   at  least,  circulates  in  302  or  r.ore  of 
the  occupied  a/rollings  in  the  counties  of  Lalce,  J-iariposa, 
Mendocino,  ilonterey,  Hp.na,  Santa  Crua,  Sonoma,   Tuolwnns  and  Yuba. 
T?e  also  qualify  on  Sunday  at  least  in  Santa  Clara  County  but 
that  is  meaningless,   since  the  service  is  no7/  sold  to  the  San 
Jose  newspaper.     In  no  county  outside  "oha  retail  trading  zone 
does  our  di-.piy  paper  circulate  in  30«  or  nsore  of  the  occupied 
housing  units. 

Do  you  want  me  to  write  Tne  Tiras  describing  thio 
territory  or  !r:ust  say  ths.t  v;o  apree  with  their  formula  but  hope 
they  7/ill  consult  us  on  -.Tnether  we  have  the  required  circulation 
ill  airy  crea  which  at  son-.e  future  date  wishes  to  buy  their  cervicoo 
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(Standard  territory  consists  of  the  nin^  counties  b:>rdori;'g  San  Francisco  Pay.) 


EXHIBIT  NO.  2-C 

Chronicle  Broadcasting  Compa 


FEATURES  CURRSlii'LY  APPiiARIi'JG  II!  TH£  CHRONICLE 


SYNDICATE 


FEATURE 


territory 


STARTIK'j  DATS 


Adcox  Associates 

Balvedera 

Standard 

plos 

1/28/62 

(D  panel) 

Monterey 

County 

and  exce] 

)t  San  Jose 

Electronic  Stock 

Evaluator  (l/wk 

Standard 

except 

San 

6AV66 

financial  column) 

Jose 

Atlas 

Magazino 

Reprint  lights 

Standard 

6/1/66 

Eell- 

MeClure 

Drew  Pearson 

(DAS  Washington  Column) 


Chicago  Tribune-   Blanket  Contract- 
New  York  Hews        Dick  Tracy 

(D&S  conic  strip) 
For  Ken  Only 
(food  column) 
Goren  Bridge  (DiS 
Bridge  column) 
Jumble  (DkS  puzzle) 
H.Y.  Theatre  Letter 
(l/uk  column) 
This  Generation 
(3/wk  teenage  column) 
Young  Ideas 
(3/wk  cports  column) 

Chocking  Up,  L.M.  Boyd 
(5/"k  humor  column) 
Dear  Abby 
(5/'<'k  advice  column) 


Stardard  except 
whore  already  sold 

Standard  except  Soru 
Joso  . 


i*AA5 


8/1U/23  (orig. 

contract 
9/11/67  (current 

contract 


Columbia  Features       Crazy  Capors   (6/vrtc 
comic  panel) 

Congressional  Quarterly 

Daughorty,  George      Good  Morning 
(6/wk  jokes) 


Standard 

California  north  of 
east-uest  line  drawn 
five  miles  belou  Carxel 
to  Nevada-Calif,  border 

Standard 


No  territory  clause 

Standard  plus 
Monterey  County 


11/29/67 
3/2U/66 

3/2U/60 

6/7/57 
6/19/61 


The  Economist 


Fairchild  Publi- 
cations 

Field  Research 
Corporation 


Econorist  Intelligence 
Unit  Media  Service 


V/oasn's  Wear  Daily 
(reprint  rights) 

California  Poll 


San  Francisco  and  3A/&3 

immediate  trading  area, 
including  Oaklaud  and 
San  Jose 


Northern  California 


7/12/65 


Los  Angeles  Tiios-    Viering  Tv,  Cecil 
Goniral  Features         Smith  (3/wk  colur-r.) 
What  Kind  of  Vorld 
(l/wk  colu-'.ii) 

Bowling  at  its  Test 
(l/wk  panil) 
Sunday  Crossword 
(l/wk  crosw.'ord) 


San  Francisco,  Marin,         8/1/S5 
Alamsda,  Contra  Costa, 
San  Mateo 

Standard,  except  San  2/10/69 

Jose  and  Vallejo 

San  Francisco,  Ookland,     2/13/66 

Eorkclciy,  and  Peninsula 

aa  far  south  aa  Los  Altca 

Standard  9/2't/ih 


No  territory  clcuso 


1A5/50 
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FEATURES  CURRENTLY  AFFSAHIK3.  IK  Ti!E  CHRONICLE 


SYNDICATE 


Los  Angeles  Times- 
Gor.aral  Foetures, 
continued 


FZmjSZ 


TElRITOn* 


STAilTIIQ 
D,lTS 


McNaught 


National  Newspaper 
Syndicate 


Newspaper  Enterpris 
Association 


Daily  Crossword 
(6/wk  crossword) 

Today's  Chuckle 
(8/wk  Jokes) 

Joyce  Habsr 

(I&S  movie  colvaiji) 

Mankieuicz  and  Braden 
(3/wk  Hash,  column) 

Carroll  Righter 
(0iS  astrology 
column) 

Dr.  Lindsay  Curtis 
(3/wk  msdical  column) 

Arnold  Palmer 
(D&S  golf  column) 

e  Robin  Malono 
(6/wk  comic  strip) 

Science  Service 
(3/wk  column  package) 

Short  Ribs 

(S.  comic  strip) 


Standard  plus  3/22/5h 

ibnterey  County 

No  territory  clause  5/7/61 
Standard  U/29/68 

Standard  U/li/68 


Standard  except  12/11/61 

San  Jose 


Standard  except 
San  Jo so 


3/10/69 
U/U/60 
No  territory  clause  11/20/69 


Standard  plus 
Monterey  County 


Standard  except 
San  Jose 


2/3/69 


Sonoma,  Napa,       5/21/59 
Msrin,  Contra  Costa, 
Alameda  (except 
Hayward),  San  Hateo, 
Santa  Clara,  Santa 
Cruz,  San  Francisco, 
Solano  Counties 


1 


New  Republic 


Newsday  Specials 


Publishors-IIall 


TV  Teaser 

(S.  crossword) 


T.R.B. 

(l/wk  political 

column) 

John  Crosby 
(l/wk  column) 

Clayton  Fritchey 
(l/wk  co1u,tjj) 

Apartirent  3-3 
(6/wk  comic  strip)  • 

Donnis  the  Menace 
(DiS  comic  panel) 

Jules  Feiffor 
(l/wk  comic  panol) 

Fred  Bassat 

(Oi:S  comic  strip) 


No  contract  clausej  1/26/69 
lotter  gives 
standard  territory 


Standard 


Standard 


Standard 


Standard  plus 
Santa  Cruz 

Standard 


2/16/69 


3A9/67 


7/2U/67 


5/8/61 


1/13/51  (S) 
5/5/52  (D) 


Standard  except    8/7/66 

Stanford  University 


Standard  except 
San  Joso 


6/28/65  (P) 
9/8/68  (S) 
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F£ATl/iUS  CuV.RIT.u'LY  AP?E/UUKJ  IS  THE  CH.iOirtCJ^ 


SYNDICATE 

FEATURE 

T3aRIT0.lt 

STARTIH8 

ttUE 

Publishers-Hall,- 
continued 

Oallup  Poll 

Standard  plus 
Santa  Crus, 
except  San  Jose 

12/31/61 

Grin  and  Eear  It 
(S.  conic  panel) 


Oregon  border  to         1/6/57 
line  drrun  from  point 
5  miles  south  of 
Cancel  east  to 
Nevada  border,   except 
Oakland,  San  Jose, 
Monterey,   Fresno  and 
Sacramento 


J. A.  Livingston 
.(3/wk  financial 
column) 

Hary  Sua  Miller 
(5/wk  beauty  colurr.n) 

Hiss  Peach 

(D&S  comic  strip) 

Jack  Nicklaus 
(6/wk  golf  column) 

Sylvia  Porter 
(6/v;k  financial 
column)  ■  ' 

Steve  Roper 

(DJtS  comic  strip) 

Eugenia  Sheppard 
(fashion  column) 

Red  Smith 

(5/wk  sports  column) 

Time  Out 

(5/v;k  sports  panel) 


Standard 


Standard  except 
San  Jose 


Standard 


Standard 


Standard  except 
Berkeley 


Standard 


Standard  except 
Vallejo 

Standard  except 
Vallejo 

Standard 


Dr.  George  Thosteson    Standard 

(formerly  Dr.  Joseph 

Molnsr) 

(6/i.k  health  column) 


Tiffany  Jones. 
(6/v;k  comic  strip) 


Register  and  Tribune  Amy 


Saturday  Review 
Spadsa 


(6/uk  comic  panel) 

Laughs  from  Europo 
(6/v;k  comic  panel) 

Soft-Sell  Sam 
(6/i.k  conic  panol) 

Book  Review  Service 

Pattern  Ssrvico 


9/22/66 


2/1/65 


U/3/67  (D) 
1/30/67  (S) 

5/30/66 


8/29/55 

1/8/56 

8A/66 

11/11/68 

1/8/56 

11/3/58 


Standard 

9/12/66 

Standard  except 
San  Jose 

7/3/61 

Standard 

7/31/66 

Standard 

3/6/67 

Standard 

9/2S/63 

No  contract 

3/2l:/69 
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FEATURES  Cli;S3i.TLY'  AFPEARIHO  III  THE.  CHK0K1"CI£  -  h 


SYNDICATE 

FSATUaS 

Correspondence 
from  Peking 

TEHHITOilX 

100  mile  radiv.3 
of  San  Francisco 

STAKTIKS 

DAT/.'. 

Toronto  Globs 
end  Mail 

10/26/6U 

Toronto  Telegram 

News  Service 

Standard 

2/13/63 

Pick  of  Punch 
(6/wk  comic  panel) 

Standard 

U/B/68 

United  Feature 

Eobby  Sox 

(DStS  comic  panel) 

(d)  Northern 

California  e/ 

cept 

11/1/M  (U) 
7/8/56  (S) 

Washington  Star 


.Marian  Christy 
(3/v;k  fashion  column) 


where  already 
publishedj   (S) 
Standard 

Standard 


2/17/69 


Gordo 

(DiS  comic  strip) 

•    San  Francis co - 
Oakland  (D)i 
Standard  (S) 

12/1/hl  (D) 
S/2A3  (s) 

Peanuts 

(DiS  comic  strip) 

Standard 

12/h/50  (D) 
0/6/52   (S) 

Pixies 

(3/wk  comic  panel) 

Standard 

5A6/66, 

Fenwick 

(6/wk  comic  panel) 

Standard 

2/5/68 

Patrick 

(6/wk  comic  strip) 

Standard 

7/29/66 
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EXHIBIT  NO.    2-D 
HATUBKS  WS  HAVE  BODtBZ  WHICH  AFKAR  IN  OTiiiiK  BA^AP^Wft!©  "/A^0.8/5???! 


SYNDICATE 

Adcox  Associates 

Chicago  Tribune - 
New  York  News 


Los  Angeles  Tinjs- 
General  Features 


KcNaught 

National  Newspapor 
Syndicate 

Newsday  Specials 

Newspaper  Enterprise 
Association 


Publis hers -Hall 


Register  U  Tribune 
United  Feature 

Ball-McClure 


FEATiHS 

Balvedere 

Dick  Tracy 
Gasoline  Alley 
Charles  Goran 

Jumble 

Joseph  Alsop 
Daily  Crossword 


Sunday  Crossword 
Walter  Lippmann 


Carroll  Right or 
Jack  llicklaus 

Jeane  Dixon 
Robin  Kalone 


Short  Ribs  (S) 


Grin  &  Bear  It 

Jules  Feiffer 
Miss  Peach 


Red  Smith 
Sylvia  Porter 
J.A.  Livingston 
.  Gallup  Poll 

Amy 

Gordo  (r&S) 
Peanuts 

Drew  Pearson 


36-787  1550 


OTi-5a  BMC  AREA  PAEBRS 

San  Jose  News 

San  Jose  Mercury-News;   San  Joso  Mercury 
San  Jose  Mercury-News 
Los  Gatos  Tines-Saratoga  Observer 
San  Joso  News 

Palo  Alto  Tinas 

Los  Gatos   Tir,-.3s-Sarato->a  Observer, 

San  Leandro  Horning  Kbwaa  Fremont 

News-Register 
San  Joss  Mercury-Mews 
San  Jose  Mercury,   San  Mateo  Tiir.es   (when 

we  had  hin) 

San  Jose  Mercury-News,   San  Jose  Mercury 
San  Jose  News 

Hayward  Daily  Review 

Freuont  Kows-Rogister,  Palo  Alto  Times 
Redwood  City  Tribuno,   Napa  Register, 
Berkeley  Gaaette,   San  Leandro  liorning 
News,  Richmond  Independent,   Alameda  Times- 
Star,   Concord  Transcript,  Petaluma 
Argus -Courier 

Vallejo  Tiraas-Herald,  Santa  Rosa  Press- 
Democrat 

Oakland  Tribune,   San  Jose  Mercury-News, 
Santa  Rosa  Press  Democrat 
San  Joso  Mercury-News 
Santa  Rosa  Press-Democrat,  Redwood  City 
Tribuna,  San  Mateo  Times,   Napa  Register, 
San  Rafael  Independent  Journal,  Sunnyvale 
•  Standard 
Sunday  Vallojo  Times-Herald 
Eerkeley  Gazette 
San  Jose  Mercury 
San  Jose  Mercury  ., 

San  Jose  Mercury 

Santa  Rosa  Press-Democrat 
Martinez  Naws  Gazette 

San  Jose  M;rcury-News,  Fremont  News- 
Register,  Sunday  Vallejo  Times-Hereld, 
Vallejo  News-Chronicle,  Santa  Rosa  Press- 
Democrat,  San  Mateo  Times,   Napa  Register, 
Alameda  Times  Star,  San  Jose  Mercury, 
Fremont  Haws  Register,  San  Lerndro  Morning 
News,  Fairfield  Daily  Republic,  Antioch 
Daily  Ledger,  Solano  Daily  Republic 
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EXHIBIT  NO.  2-E 

Chronicle  Broadcasting  Company 


nsATuass  we  have  bought  eut  are  i:ot  corhsktkc  publishing 


SYNDICATE 


MAKE  AND  THE 
OF  FEATUKC 


TERRITORY 


Chicago  Tribune- 
New  York  Kens 


Gasoline  Alloy  (D) 
(comic  strip) 

Laugh  In  (D) 
(comic  strip) 

Still  ti.£e   (D) 
(comic  pan3l) 

Capitol  Stuff  (3/v!c) 
(political  column) 

Arlena  Dahl  (3/»k) 
(beauty  column) 

Junior  Jumble  (l/v/k) 
(child  v;ord  game) 

Vincent  Price  (l/wk) 
(art  column) 


Standard 
except  San  Jose 


First  Features 
(date  purchasedi 
12/6/68) 


Funfare  (D) 
(comic  panel) 


Independent  Foatures  Analyst's  Panal 
(dato  purchased:      (financial  column) 
12/2U/67) 


News day  Specials 
(date  purchased: 
6/28/68) 


Jeane  Dixon  (DiS) 
(astrology  and 
predictions  column) 


Standard 


Standard 


Standard 
except  Haywerd 


United  Feature 
(date  purchased* 

7/15/68,  Dropouts; 

2/17/69,  >tari*n 

Christy) 


The  Dropouts  (D)  Standard 

(comic  strip) 

Marian  Christy  (3/wlc)  Standard 

(fashion  column) 
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EXHIBIT  NO.    2-F 

Chronicle  Broadcasting  Compa 


FSATUilES  WE  HAVE  CANCELLED  SINCE  SEFKEBSa  Of  1965 


SYNDIC ATE 

.     FEAT'Jiffi                              l 

IAKCELL.'.TION  DATE 

Adcox  Associates 

Ask  Dorothy  Drapsr 

(D.  decorating  column) 

Hystori;;  vita  J. P. 

(D.  comic  strip) 

Medicare 

(D.   comic   panel) 

3/3/66 

8A7/68 

9/25/68 

Bell-KcClure 

Tricks  of  ths  Trado 
(S.  Con  gams   column) 

7/25/68 

Chicago  Tribune- 

Terry  and  the  Pirates 

9A/67             I 

New  York  News  (D&S  comic  strip) 

Dondi  (BfiS  comic  strip) 

On  Stage   (D  comic  strip) 

Rick  O'Shay 

(D.   comic  strip) 

Panel  Parcel  (comics) 

All  in  Sport 

(comic  panel) 

Here's  I'on 

(comic  panel) 

Keep  Your  Child  Veil 

(health  column) 

Billy  Graham 

(religious  column) 

Independent  Features     House  Plants  (S) 

(home  garden  column) 


Ledger 


Los  Angeles  Times- 
General  Features* 


(D  conic) 
(S 


Batman 

Batman  (s  comic) 
Frank  &  Ernie 
(D  comic) 


McKaught 


Mo co  (D  comic) 

Lady  Chatter 

(comic  panol) 

Jenkin  Lloyd  Jones 

(politics!  column) 

Thrifty  Hifty 

(household  hints  panel) 

The  Justice  Said 

(Supr.  Ct.  quotes) 

V.'ee  Women 

(D  comic  panel) 

Music  2eat 

(jazz  column) 

Be  Smart 

(fashion  column) 

Why  We  Say 

(v;ord  origin  panel) 

Mark  My  Words,  J.  Ficbig 

(opinion  column 

Flintstones 

(DiS  comic  strip) 


national  lleuspapsr        Parents 'end  Children 
Syndicate  (coluin) 

Ski  Savvy 

(colurcn) 


10/22/65 


5/17/68 

9/2/68 

U/27/68 


10/li/65 
7/10/66 

7/25/68 

7/25/68 

8/25/68 
8/25/68 

8AO/66 

7/1/66 

HA3/65 

U/27/68 

11/2/65 

8/25/68 
3/16/68 


(All  these  features 
were  v;eeded  out  of 
the  blanket  contract 
at  the  time  it  »a  ■ 
renegotiated  in  19670 
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FEATURES  WE  HAVE  CA1IC2LL3D  SItwE  SEPT.,  1965 
-  2  - 


SYNDICATE 


FEATURE 


CANCELATION  PATH 


Newsday  Specials 


Publishers-Hall 


Thins 

(S  comic  panel) 
Peter  Scratch 
(S  comic  strip) 

A  Woman  Still 
(women's  column) 
Lin-R-Iddle 
(rhyming  puzzle) 
Build-A-Quote 
(game) 


Register  d  Tribune**     Citizen  Smith 
(comic  panal) 


Spadoa  Syndicate 


United  Feature 


Itoon  Platoon 
(D  comic  strip) 

Daily  Investor 

(D  financial  column) 

Little  People' 3  Puzzlo 
(D  puzzle  panel) 

Ferd'nand 

(D  comic  strip) 

Ferd ' nand 

(S  comic  strip) 


Marian  Yocum  Features  Try  This 

(S  household  hints  column) 


10/7/68 
2/26/66 

6/1/68 
7/1/68 
7/26/68 

7/25/68 

12/8/65 

lt/28/68 

9/26/65 

11A8/65 
UA6/67 

12/2/65 


*  Also  from 

Los  Angeles  Times- 

Oeneral  Features 

*»  Also  from 
Register  &  Tribune 


Food  And  Your  Health 
(Dr.  Stare,  column) 


How  To  Decorate 

(3  decorating  column) 


1/2U/66 


10/22/65 
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EXHIBIT  NO.  2-G 

Chronicle  Broadcasting  Compar 


February  28,  19  69 


Mr.  Douglas  0.  Hope,  P'.ditor 

The  Press-Courier 

300  ".'.'est  Ninth  Street 

Oxnard,  California  93030  '   ;    ■; 

Pear  !<!r.  Hope:. 

iVr.  P.  E.  Clarke,  Supervisor  of  Tiie  Tinea  ForeiR 
Ney;s  Servico   in  London,  has  rrritten  no  of  your  un- 
happiness  over  your  need  to  observe  tho  ttribargo  on 
London   linos  material  as  received  fra-n  the  Jlevr  York 
Times  Service. 

This  is  to  infora  you  that  you  have  our  oermissi 
to  pick  up  Tiae3  of  London  material  which  is  serviced 
to  you  via  t'na  Haw  York  TiT.es  Mev/a  Service. 

Incidentally,  for  ny  ovai  interest,   I  rrculd  like 
to  knoTx  the  naruo  of  the  co.ipotitor  itho  ignores  the 
embargo. 

* 

•Very  truly  yours, 


Cordon  Pates 
Managing  Kditor 


36-787   O  -  70  -  34 
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EXHIBIT  NO.    3 
Chronicle  Broadening, Company 


ommw 


TI.-s  btfjenspact  Pccjscv 
September  20,  1968 


Federal  Communications  Commission 
Board  of  License  Review  &  Complaints 
Washington,  D.  C.    20554 

Gentlemen:  t'V' 


fe  -         t. e- c'  ..      fjv 


^VJ 


Two  weeks  after  Robert  F.  Kennedy  was  assassinated,  I  was  suspended 
from  my  position  as  columnist  with  the  San  Francisco  Chronicle.    The 
reason  given  by  Scott  Newhall,  their  Executive  Editor,  is  vhat  I  wrote  a 
column  severely  criticizing  violence    on  television.    KRON-TV,  our 
local  NBC  affiliate,  is  owned  by  the  Chronicle  Publishing  Company. 

Mr.  Charles  de  Young  Thieriot,  who  owns  both  the  Chronicle  and 
KRON-TV  with  his  family,  also  censored  (but  did  no!  dismiss)  another 
columnist,  Charles  McCabe,  for  writing  a  piece  urging  citizens  to 
contact  the  FCC  about  violence  on  television.    It  is  a  part  of  the  folldore 
around  the  newspaper  that  Mr,  Thieriot  dees  not  like  any  criticism  of 
the  TV  medium,    as  his  principle  revenues  derive  from  that  source. 

I  urge  you  to  investigate  this  matter  as  a  serious  situation  of  conflict 
of  interests,  threat  of  freedom  to  the  press,  and  otherwise  dangerous 
practices  for  a  publisher  to  maintain.  r'  -, 

Your  commission  has  asked  for  complaints,  and  this  letter  is  by  way 
of  asking  your  help  not  as  a  "disgruntled  employee,"  but  as  a  deeply 
concerned  member  of  the  public.  V;" 

I  am  enclosing  the  particular  column  which  so  offended  the  ownership 
of  KRON-TV  and  the  San  Francisco  Chronicle. 

My   telephone  is  (415)380-4435.    Please  contact  me  for  further  details. 

Thank  you  for  your  attention. 


Sincerely  yours, 


Jeff  Bcrner 


-7y 


&**//' 


JB:pl 

f-ihyliv:  MouNwNViw*MHVAllty,G'i!?o:i.%iA<}.-;5f}i 


(4i?)5C3-4«»5 
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EXhiliiT  NO.    -t-A 
Chronicle  Broadcasting  Company 


ft 


1 


;.  li  u  li  l 
.1  $&  ^  W 


I!  /"» 

ii L  It u  ;      •  i       «.-.'■  WC J w.J 


By  Jr/I  llvriwr 


-\r  ENNEDY  WAS  THE  VICTIM  of  a  special  l:ind  of  hal'.U- 
JLVcinalion.  Jlis  mutilation  took  place  in  Hie  equivalent 
of  a  Medieval  insane  asylum.  I  can't  tell  Inc.  ultimate  mo- 
tive tor  the  shooting,  but  I  have  an  idea  of  what  creates  the 
Climate  of  murder. 

On  Wednesday,  June  5.  iron,  the  following  programs 
wc.o  scheduled  for  Norlhci  n  California  TV  viewers: 
-   .  MORNING: 

1 1  A  movie,  "Bcdelia,"  obovt  a  string  o/  minders. 
2>  Popeyc;  old-fashioned  liirtfuitaxii  violence.    . 

AFTERNOON: 
3i. "Passion,"  a  western  about  terrorists  and  a  vengeful 

rancher. 
4>  "Superman" 

5)  "Stop  y.e  Before  1  Kill.''  an  English  film. 
Cj  "The  Banilit  onri  the  Princess,"  ebon!  bandits  in  lSth 

Century  England. 
7)  "Perry  Mason,"  about  murder. 
■  8)  "Big  Picture,"  a  scries  of  documentaries  about  the 
Army  and  its  machines  of  death. 
9)  "Tall  Man."  a  western  with  plentij  of  butchery. 
EVENING: 
\10)  "Combat:''  Need  1  describe  t'nc  scries? 
11/  "The  Avengers."  This  week's  title:  "You  Have  Just 

Been  Murdered." 
12)  "Virginian."  obovt  "human"  bounty  hunters. 
13t  "Secret  Agent,"  full  of  tasteful  evil  and  deft  brutality. 
li>  Drama  special,  "Laura,"  about   bnitol    murder;  cast 

includes  Lee  Bouvler. 
IS)  "Felony  Soy  ad." 
16i  "Slightly  Scarlet."  a  oangster  film. 
17)  "Kansas  City  Confidential,'1  a  drama  of  general  crime. 
•  Mj  CBS  News  Soecial.  scheduled  documentary  "H'il  MS," 
described  In  IV-Glifde  as  ".  .  .  an  account  of  daily  life 
and  death  in  the  Vietnam  field." 
19 1  "The  Chi  Hunters,"  a  19G3  Mickey  Spillanc  torment. 
20)  "The  Spiral  Smircosc,"  an  old  movie  about  a  mute  and 
a  killer. 

Channel  9,  KQED.  Educational  TV,  carried  no  such 
offerings. 

This  list  doesn't  include  the  regular  news  shows.  It 
should.  These  offerings  mean  you  could  have  started 
around  8  a.m.,  sckin'i  on  more  than  20  fantasies  of  lealislio 
terror,  violence  and  death.  A  full  "entertainment"  menu.  If 
that  isn't  enough,  you  could  have  gone  out  to  the  movie 
(title  forgotten)  which  was  advertised  as  having  "More  Vio- 
lence than  Ear.vje  &■  Clyde"!! 

How  do  you  like  them  apples?  For  19  cents  you  can 
buy  a  plastic  luger  that  shoots  water.  For  S19.00  you  can 
buy  a  metal  gun  that  shoots  metal.  For  S130  you  can 
buy  a  high-powered  telescopic  rifle  that  practically  loads 
and  aims  and  shoots  automatically.  For  51.9  million  some 
people  can  buy  a  fighter  plane.  For  some  money  some 
people  have  bought  atomic  bombs. 

•  Now  the  next  time  you  hear  someone  ask  "Why  did  it 
happen?"  explain  the  answer  in  detail.  Write  to  filmmak- 
.ers,  television  networks,  toy  manufacturers.  Senators.  If 
you  can't  think  to  whom  a  letter  should  be  sent,  write  one 
and  lit  forward  it  to  the  people  responsible  for  part  of  the 
mass  hallucination. 

What  happened  at  the  Ambassador  Hotel  was  just  a 
frozen  TV-dinner  compared  to  the  daily  horror  of  thou- 
sands of  anonymous  people  everywhere. 

In  the  name  of  You.  let  us  come  together  not  merely  in 
law  and  order  (Hitler  had  thati;  we  musi  live  in  law  and 
justice.  That  means  love.  No  selfishness.  We  must  evolve  or 
perish. 


*£. 
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Tfk  EXHIBIT  NO.  4 

iON-TV^U  Chronicle  Broadcasting  Company 


©(EOT 

October  2,  1068 


Mr.  T.'illiam  B.   Ray 

Chief 

Complaints  It  Compliance  Division 

Broadcast  Bureau 

FiOLR.Vl.  CC;*ulUJ{ICATIOiIS  COMMISSION 

Washington,  D.  C.  20554 

Dear  Sir.  nay: 

This  letter  is  in  reply  to  your  letter  of  September  0,  1P68, 
rofcronco  numbers  8310-12P  and  C8-1044,  transmitting  a  copy 
of  a  complaint  charging  that  KTlCCT-TV  was  instrumental  in 
tho  removal  of  a  columnist  from  the  Sunday  San  Francisco  Ex- 
aminer &   Chroniclo  newspaper,  because  he  wrote  about  violence 
on  television  in  a  column  which  was  published  in  tho  paper. 

It  is  noted  that  the  coaplaint  is  but  on  accusation  or  in- 
sinuation without  any  supporting  facts  or  anything  else  but 
the  writer's  conclusions.   In  any  event,  tho  accusation  is 
not  true. 

While  it  is  true  that  The  Chronicle  Publishing  Company  owns 
Chronicle  broadcasting  Co.,  the  tolovision  operation  is  en- 
tirely Fe;:arato  and  doao  not,  could  not,  and  would  not,  if 
it  could,  influence  in  any  way  the  newspaper  or  its  policies. 
For  example,  tho  Chronicle  newspaper  lias  carried  a  dnily 
column  devoted  to  radio  and  tolovision  natters  for  tuenty 
years.  This  column,  thich  has  boon  writton  by  the  same  nan 
since  early  1C<10,  frequently  is  outspokenly  critical  of  var- 
ious aspects  of  broadcasting,  as  well  as  specific  programs 
on  tolovision  stations  including  thore  on  E3101T-TV  and  includ- 
ing violence  in  tolovision  programing.  Tho  latest  reference 
was  pu'jlithod  last  week.  Syndicatod  columnists  in  the  news- 
paper also  often  deal,  critically,  with  television  and  tele- 
vision programming.  KH0N-TV  could  havo  no  effect,  or  influ- 
ence, on  such  matters,  evon  if  it  desired  to,  which  it  doos 
not. 
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(kron-tv^  j) 

— -5i  October  2,  1C68 

.  ©GDPY 

It  appears  that  a  voel;ly  Sunday  coluoa  vas  dropped  Lccnueo 
ol  overall  evaluation?  ond  judyisontc  by  the  newspaper  uan- 
02Ci3o«fc,  rlthout  any  roforoaco  or  relationship  to  a«iy  par- 
ticular coliusa  or  subject. 

Tiiero  is  simply  uothing  to  this  charge. 

Very  truly  yours. 


? 


Hl^tg 


cc:   Messrs.  Lcstor  W.  Spillane 
/•ttobort  L.  Keald 
Pack  Philips 
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EXHIBIT  NO.  5 
Chronicle  Broadcasting  Company 


<§an  ^ranrisco  CHjronidc 


Scott  Newhall 

IXtCUTIVC    IOITOR 


KKIOIMI.Dai  TO:     Eobort  11.  Raynor,  Esq. 


Hr.   Dornor  was  hired  by  no  personally 
liny  1,   1977,   to  urito  a  colli:  :n  on  fairly  far- 
out  youn~or  non-ration  natters,   in  the  !io])ea 
tliai  ho  urAild  attract  roadors  iron  anong  the 
younger  group.     l!o  vroto  for  us  a  weekly  col- 
umn unilor  tho  title  of  "Astronauts  of  Inner 
Space." 

Toi.-nrd  tho  end  of  tho  publication  of 
hia  colurms,   those  fmturcs  becarc;,  at  tines, 
so  far  out  as,   in  ooi.o  esses,   to  bo  nlnost 
u^ntolligiblo.     To  tic  best  of  r\v  recollec- 
tion,  vo  ouitted  i>tw  column  although  vo  nay 
havo  run  a  substitute  coluriu  that  week, 
which  ho  would  havo  proparod  nt  our  requost. 

It  becanio  i  nc  1x5  >  singly  evident  that 
this  column  vv.a  not  filing  anywhere  and  it 
vas  finally  discontinued  on  Juno  3il,  1933. 
Dospilo   tho  fact  wo  ivvl  discontinued  iha 
colurin,   I  kept  llr.  Seiner  on  the  payroll 
and  worked  x:itii  hiia  in  r.n  attenpt  to  doveloo 
a  slightly  different  for;  in  t  tiiat  r.iij;ht  liavo 
a  sonow'iat  stmnjjor  appeal  tt>  the  younger 
melioration,     'Jnfortiimtely,    this  si'iply  did 
not  work  out,  and  he  vas  terminated  approxi- 
mately six  nontlia  later. 

Following  liio  tomination,  "rr.  Darner 
vrote  arr.I  asked  ;:e  for  a  forrial  Pollination 
of  the  reasons  for  ids  dismissal,  tf.dch  re- 
quest I  rospondod  to  according;  to  our  contract 
vith  the  Anerieea  Newspaper  Ouilrt,  A  copy  of 
this  correspondence  and  i>f  Jir.  ilorner'c  c;a- 
ploy.ent  rocord  i\s  kept  in  ny  office  is  en- 
closed for  your  ioTemation. 


Robert  II.   ISiynor,  Esq. 

Cooper,  (tliito  and  Cooper 

4<t  llontsoncry  Stroot 

San  Francisco,  California  Hay  7,  1969 
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Dear  Scotty, 

I  would  like  to  receive  written  cause  for  my  dismissal, 
persuant  to  the  Guild  agreement  in  Article  VII  J. 

Thanks  very  much, 


)&&  m*$- 


September  26,  1968 


Filry-(iwMoiiN!AiNView,MillV»ll£y,CAlifonNiA<}4g4i 


(415)588-4455 
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6COTT  NCWMALI. 
BICCUTIVC   KDITOM 


Dear  Itr.  Bonier: 

In  response  to  your  request  of  September 
25th,  this  note  will  advise  you  that  tho  rea- 
son for  the  tcrr.inat-.on  of  your  sorvicos  re- 
sulted fron  a  joint  consensus  anon^  tho  odi- 
tors  of  Tho  Chronicle  that  -'our  colunn  did 
not  show  tie  ilovolopnont  «o  had  o::pectod  when 
vo  first  instituted  it  as  a  feature  in  tho 
tt\TR  BOOK. 

Too  decision  to  discontinue  a  special- 
ized feature  such  as  yours  is  not  necessarily 
an  easy  one,  and  Mas  particularly  difficult 
in  this  instance  because  of  ny  varn  personal  ' 
recard  for  you. 

Sincerely, 


Mr.  Jeff  Bcrner 

55  Mountain  View 

Hill  Valley,  California    October  11,  10G8 
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Date 

5/1/01 
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YOU  CANNOT  LOVE 
EVEHYONE.  II  you 
love  everything  and  every- 
botlv.  you  l«se  the  natural 
power  of  selection  and  wind 
up  being  a  poor  Judge  r.t 
character  or  quality!  It  any- 
thing is  used  loo  [recly.  it 
loses  its  true  meaning. 
Therefore,  love  strongly  and 
completely  those  who  dc- 
scrve  your  love,  but  do-  nut 
turn  the  other  cheek  to  your 
enemy. 

"The  Eastern  mystical  be- 
liefs have  taught  people  to" 
contemplate  their  navels, 
stand  on  tiiciv  heads,  avoid 
the  use  of  labels  in  life,  and 
discipline  themselves  aaainst 
any  conscious  will  tor  suc- 
cess so  they  might  dissolve 
themselves  into  universal 
cosmic  awareness'  .  .  .  any- 
thing to  avoid  good  healthy 
self-satisfaction  or  honest 
pride  In  earthly  accomplish- 
ments." 

These  excerpts  from  the 
work  of  Anton  Szandor  I.avcy 
begins  to  tell  the  tale  of  the 
Satanic  order  he  heads.  He 
looks  like  a  comic-book  ver- 
sion of  Dr.  Zarkov.  the  mad 
ruler  of  a  strange  and  hostile 
planet  (is  that  planet  called 
Earth?).  But  tnc  mind  must 
go  beyond  where  the  eye 
stops.  The  essential  ideas  of 
his  movement  are  worm  in- 
vestigating. 

You'll  recall  Charles  Fort 
saying  years  ago  that  what 
this  world  needs  is  on  ency- 
clopedia of  rejected  realities: 
a  collection  of  incidents,  pow- 
ers, dreams,  ideas,  whicii 
have  been  "dismissed"  by 
ordinary  citizens.  It's  in  this  • 
zone  of  human  reality  that 
magic  has  resided  for  centu- 
ries. It  is  this  zone  of  occult 
force  that  LaVey  calls  home. 
The  members  of  the  Order 
release  in  action  every  wild 
fantasy  and  urge  they  wish. 
This  total  self-indulgence  Is 
their  "high."  and  they  con- 
demn drugs  as  tools  for 
side-stepping  our  true  na- 
tures as  lustful,  pride  ful. 
willful,  striving  men  and 
women. 

They  see  organized  ivlieinn 
as  a  contrived  plot  to  create 
fear  which  creates  guilt, 
without  which  the  game  01 
atonement  could  not' be 
played.  In  true  demonic  rit- 
ual, the  strong  and  surging 
forces  of  our  "lowest"  na- 
tures are  not  just  given  vent 
indiscriminately:  they  are  fo- 
cused and  directed  towards* 
willing  objects  of  interest 
and  desire.  Evil  Is  strength, 
if  appropriately  used  These 
energies  are  directed 
through  ritual  to  bring  about 
'changes.  Curses  are  used  to 
pin-point  the  objects  of  ttie 
will. 

'  The  high  priest  l.aVey  says 
mysticism  is  sitting  still  and 
vo  eo  l.i  I  inn:  Iml  his  Mark 

liias.lL  i .  i.,.»\  in.;  i..,  ,v.,,, i 

niotiv .iii'in    I  pointed  nut  thai 


yjfy  JrfJ  tterner  ; 

"flowing"  with  the  energy  of 
constant  cosmic  change.  He 
is  interested  in  "harnessing" 
those  forces.  It  is  a  poignant 
dillcrcnce  of  technique,  to 
say  the  least. 

This  servant  of  the  devil  in 
San  Francisco  criticizes  mys- 
tics for  their  delusions:  he 
feels  that  the  mystic  who 
gives  up  power  is  indulging 
himself  in  passivencss.  lie 
thinks  this  is  hypocritical.  It 
is  the  mystic's  road  to  power 
to  "give  up"  power.  A  halt'- 
enlightened  man  saying  "I 
have  less  ego  than  you  do"  is 
very  vain,  indeed.  Satanism 
invites  him  to  be  frankly  ego- 
tistic, and  thus  released. 

The  Satanic  rider  indulges 
itself  intensely,  but  with  dis- 
cipline and  selectivity.  If  a 
man  acts  out  all  his  most  se-. 
cret  fetishes  and  desires,  in 
sympathetic  and  like-minded 
company,  he's  not  frustrated 
in  daily  life,  and  is  freer  to 
be    kind    to    the    unreleased 
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souls  he  must  contact  in  his 
daily  life.  A  member  of  the 
Satanic  church  acts  out  his 
wishes  only  with  those  will- 
ing to  join  his  energies. 

No  one  innocently  walking 
along  will  be  pounced  upon 
by  some  vampire  or  grisly 
monster.  The  movement  uses 
what- is  called  Satanic  thera- 
py only  with  tho^e  "ho 
choose  to  release  their,  own 
demons. 

In  the  black  house  on  Cali- 
fornia  Street,  filled  with 
magic  buoks.  ancient  relics 
of  torture,  skulls,  stuffed  ro- 
dents, amazing  talismans, 
graphics  and  hangings.  I 
asked  LaVey  about  miracles, 
about  God.  He  said  simply 
that  miracles  are  not  more 
miraculous  than  nature  it- 
self. He  is  not  dealing  so 
much  with  the  supernatural 
as  with  what  he  calls  the  su- 
,  pcrnormal.  God.  he  believes, 
does  exist  as  a  powerful 
force  that  balances  and 
permeates  the  universe:  but 
a  god  who  is  totally  indiffer- 
ent to  us.  The  devil  rules 
Earth,  and  the  churches 
know  this. 

I  [ere    are    the    nine    Satanic 
statements   tthe  n  u  m  her 


u.l„i  I,' 


magic! : 


gencc.  Instead  of  absti- 
nence! 

2.  Satan  represents  vital  ex- 
istence, instead  of  spiritual 
pipe  dreams! 

3.  Satan  represents  undefiled 
wisdom,  instead  of  hypo- 
critical self-deceit! 

4.  Satan  represents  kindness 
to  those  who  deserve  it.  in- 
stead of  love  wasted  on  Mi- 
grates! 

5.  Satan  represents  ven- 
geance, instead  of  turning 
the  other  check! 

6.  Satan  represents  responsi- 
bility to  the  responsible,  in- 
stead, of  concern  for  psy- 
chic vampires! 

7.  Satan  represents  man  as 
Just  another  animal,  some- 
times better,  more  often 
worse  than  those  that  walk 
on  all  fours,  who  because 
of  his  "divine  spiritual  and 
intellectual  development" 
has  become  the  most  vi- 
cious animal  of  all! 

8.  Satan  represents  all  of  the 
so-called  sins,  as  they  all 

.  lead  to  physical  or  mental 
gratification! 

9.  Satan   has   been   the  best 
friend  the  church  has  ever 
had,  as  he  has  kept  it  in 
business  all  these  years! 
The  Satanist  recognizes  an- 
imals arid  small  children  as 
the  natural  magicians  cf  the 
world.  They  do  not  deny  their 
instincts    and    can    perceive 
things  that  the  average  adult 
human   can    never   hope    to. 

The  Satanist  realizes  he 
can  learn  from  these  sacred 
beings.  The  Satanic  poop- 
sheet  states  that  man  must 
learn  to  properly  indulge 
himself  by  whatever  means 
he  finds  necessary,  so  long 
as  it  hurts  no  one  who  nei- 
ther deserves  nur  wishes  to 
be  hurt.  Only  by  doing  so  can 
we  release  harmful  frustra- 
tions. 

The  Thursday  evening  lec- 
tures of  the  Church  of  Satan 
cover  witchcraft  and  demon- 
ology.  ESP.  and  telepathic 
'  communication,  the  vampire 
and  werewolf,  ghosts,  haunt- 
ings.  music  and  color,  for- 
tune telling,  etc. 

Anton  Szandur  LaVey  is  an 
educated  man  who  displays  a 
masterful  sensitivity  to  con- 
flicting and  complementary 
energies  (good  aMd  evil,  life 
and  death,  etc.).  His  disci- 
pline is  to  groom  the  ego.  not 
to  kill  it. 

To  many  people  who  are 
used  to  Hollywood  horror 
movies,  he  seems  like  a  ped- 
dler of  shock  and  evil.  In 
fact,  his  mood  is  wry,  as  if  to 
say  we  are  hypocrites  to  con- 
demn his  act  while  we  muti- 
late each  olhcr  every  day- 
through  war.  rotten  mar- 
riages, plots,  and  the  rest  of 
"modern  life." 

The  Satanic  message  isn't 
'•■  . i'Ii. ii  t  ii,  p.  „i,|.    ,|-„  ,,. 

IWUlilKl    Us    „l     ll„.    l-IMiuu,,,, 

Ii"  '.i  .it  in  v„    i.i  ii,  all 
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PRESIDENT  JOHNSON  went  on  TV  nine  days  ago  to 
strike  calm  into  the  henrts  of  b]r.ck ..folk  and  whites. 
One  channel  interrupted  with  "The'piogram  'America* -will 
not  be  scen-toTiTght,  in  order  that  we  may  broadcast  a 
special  Presidential  message." 

/After  the  President  spoke  for  20  minutes  about  vio- 
lence, order  and  future  happiness,  the  four  channels  re- 
sumed their  schedules  with  Batman,  a  tomahawk  collec- 
tion, a  period  story  about  a  revolution, 
and  The  Lucy  Show.  Wh't  n  si^ht! 
A  President  deliberately  underplaying 
the  American  crisis,  asking  for  calm; 
ar.d  minute::  later  Kcllyv/ocd-styls  vio- 
lence fills  the  God-box,  the  nii-secing 
eye,  the  entertaining  brain. 

..  •*  ^ *' 
Weeks  ago  I  heard  a  Negro  woman 
"say^'sohi'ething  like  this: 

"What  a  crazy  world'.  For  a 
couple  hundred,  years  we've  been  told 
we  got  too  much  free  love  and  we 
better  gel  moral.  And  for  a  long  time 
we've  wanted  a  chance  jor  a  decent 
job  and  a  good  place  to  live.  Now  all 
the  kids  of  middle  claw  wldie  folte 
are  getting  free  love  and  telling  us  to 
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fly  Jeff  llcrner      , 

FRIENDS,  is  gravity  getting  you  down?  When  walking 
along,  do  you  spend  half  the  time  pulling  your  feet  up 
off  the  ground?  When  you  lot  go  of  tilings,  do  they  rush 
towards  the  earth  at  great  velocity? 

Stop  and  think  for  a  momen':  we  are  living  through  a 
decade  of  real  gravity.  It's  a  force  which  knows  no  national 
boundaries,  respects  no  races  or  religions.  Some  research- 
ers, however,  hive  found  that  young  Americans  with  color- 
ful clothing  and  hairy  faces  tend  to  be  slightly  higher  than 
the  rest  of  the  population. 

if,  in  fact,  gravity  is  so  all-pervading,  doesn't  this  sug- 
gest a  conspiracy  0/  some  kind?  Well,  that  plot  surfaced 
this  week  with  an  announcement  that  a  new  political  force 
will  run  candidates  in  various  elections  in  East  Europe, 
Japan  and  the  United  States,  as  tests  for  future  power- 
grabs.  The  name  of  the  movement  is  the  Gravity  Party. 

*  *        * 

The  urgency  of  this  situation  is  that  Gravity  has  been 
winning  for  millions  of  ycar3  v.ith  no  formal  organisation; 
"yet  suddenly,  a  group  of  revolutionaries  has  chosen  to  cap- 
italize on  a  force  we  cannot  possibly 
resist.  So  f;;r  in  the  U.S.  Government, 
only  the  National  Aeronautics  & 
Space  Administration  has  made  any 
comment.  That  body  Indicated  in 
case  the  Gravity  candidate  won  the 
general  election  in  November,  it 
would  launch  a  government-in-exile. 
In  orbit  around  the  Earth,  beyond  the 
reach  of  Gravity.  It  is  hinted  that  this 
has  been  the  real  reason  all  along  for 
the  desperate  space-race  among  Rus- 
sia, America  and  F.jiiee.  Liberals  at 
NASA  are  in  a  grest  procedural 
struggle,  it  was  learned,  with  reac- 
tionaries in  the  Space  Agency  as  to 
whether  such  an  anti-Gravitational 
government  would  be  orbited  i"i->m 
the  Left  Coast  (West)  or  from  the  Right  Coast  (East)  of  the 
continent. 

The  local  chapter  of  the  Gravity  Party  announced  from 
a  secret  headquarters  it  would  enlist  the  aid  and  support  of 
prominent  San  Franciscans  who  are  "fat  and  forty."  Fat,  it 
was  explained,  is  far  more  subject  to  Gravity,  thereby  as- 
suring loyalty  that  could  not  be  had  from  a  120-pound  mem- 
ber, for  example. 

*  *        * 

A  spokesman  for  the  group,  who  wishes  to  remain 
anonymous  (contrary  to  more  coiwentlonal  politicos  who 
wish  to  remain  famous),  told  this  reporter  that  a  whole 
'campaign  to  seduce  the  voting  public  into  belief  that  they 
have  a  "choice"  in  the  matter  will  begin  March  31.  A 
mass-media  campaign  will  ask  the  question  "How  far  up 
does  the  sky  begin?  Six  miles  up?  1200  feet?  Three  stories 
up?  One  foot?  A  half-inch  above  ground?"  The  plot  is  to  get 
people  feeling  taller  and  higher  than  they  really  are  by 
making  them  feel  they  are  actually  standing  "in  the  sky." 
This  in  order  to  divert  them  from  the  real  Influences  of 
Gravitational  pull  going  on  right  under  their  noses  and 
beneath  thei*  feet! 

In  a  speech  recently,  a  card-carrying  member  of  the 
party  announced  to  a  secret  assembly  at  the  Morrison 
Planetarium;  "We  must  'Introduce  legislation  to  approve 
design  changes  in  automobiles.  V.'e  must  have  cars  with 
rear  wheels  that  turn  just  like  front  wheels!  Can  you  imag- 
ine the  chaos  we  could  have  on  the  highways!  Tuo  sets  of 
steering  wheels!"  After  wild  applause  and  laughter,  a  com- 
mittee was  appointed. 

Can  we  doubt  the  serious  Implications  of  this  move- 
ment? It  is  the  first  time  in  American  political  life  that  a 
major  power-grab  has  been  Initiated  based  on  such  over- 
whelming and  natural  force.  How  can  we  deny  that  there 
has  been  in  this  country  for  some  time  now  dc  facto  Gravi- 
tational government?  Except  for  the  space-race,  U.S.  poli- 
tics has  been  a  down  trip  for  decades. 

A  slogan  contest  is  under  way  to  launch  the  campaign 
at  the  end  of  March.  As  the  propaganda  engineer  lias  told 
me,  "We're  not  all. satisfied  wiih  'not  in  i-v.rv  clrc  !:•.-,  ' 
brcause  of  hs  *'■•>'  I*     1  ..,  i-r'..i  _rc  ..<-.ui  ..-.  *  ii.f 
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THE  STRAIGHT  COMMUNITY  IS  DOOMED!  Faster 
than  a  tpceding  bullet,  the  USA-system  is  committing 
phani.*cklc:  Death  by  fantasy. 

While  Congressmen,  policemen,  psychologists  and  TV 
docnmer.tr:  ies  cry  out  that  ideas  found  liy  the  tools  of  LSD 
and  pot  are  invalid  hallucinations,  the  very  .basis  .of  the 
country  i'.se'J  is  bailt  upon  a  gigantic  fantasy.  ^^ 

I  Hatched  two  tele-soap  operas  this  week:  "The  Cuicur.g 
Lirht"  t'r.d  "Search  for  Tomorrow."    These  programs  had 
nejhin-g  to  do  with  Guides,  notlung  about  li^it,  and  cei tamlyV 
Kercn't  serrchtng  :'or  tomorrow.  They 
were  cei.t'crlr.g  for  today  and  for  yes*  - 
tcrday:   the  same  old  problems   and 
petty  tragedies  we've  been  rehearsing 
for  hundreOs  cf  years.  These  nrcn't 
mu'ictl  comedies,  but  unmusical 
tragedies,  all  designed  to  sell  products 
with  hallucinated  lie-naines  such  as 
Thrill,  Fab,  Cheer,  Lux  and  Joy.  The 
actresses  v.hc  cross  your  TV  set  wear 
fslse  eyelashes  teye  wigs),  false 
liLgtrnails  tnd  wigs.     (Does  she  or 
doesn't  she?  Only  her  god  knows  for 
sure).  The  characters  in  movies, 
books,  plays  and  TV  series  iv.-hicb  are 
made   in   the   "straight   community" 
dream-facuries)  act  out  lives  based 
wbinir.g  and  dining,  "turning  on" 
wiUTlastJcsrs,  fast  euns.  fast  women,  fast  plots.  But  of 
course,  the  psychedelic  revolution  is  "unrcaUsm." 
*       *        * 
And  thai's  a  point:  the  real,  live  Search  for  Tomorrow 
is  taking  jcrm  in  the  heads  and  hearts  of  many  who  -is*     . 
their  "respectability"  in  i'ne  *«fuuie,  "rcuh.,;"  worlt,  ty  :u 
ing  either  psychedelic  chemicals  or  Zer.  v\ei'nal:on  or  spe- 
cial herbal  diets.  These  are  the  kooks,  the'freaks  who  want 
to  be  dcr,e  with  tlic  endless  addiction  ue  hare  to  cotton- 
candy  drama  and  irar-hero  idea's. 

The  search  fcr  a  new  way  of  living,  the  search  for  God, 
(along  with  breaking  the  chains  of  dark  habits  and  ego- 
addiction)  has  been  handled  like  just  another  fad  cr  fash- 
ion. The  same  people  who  manufactured  this  "modern" 
nation  of  products  and  fantasies,  cf  dubborl-ln  laughter  and 
Dale  Carnegie  smiles,  treat  the  new  vision  ,-,s  though  it  were 
just  a  revolution  of  beads,  bongos  and  lor.;;  hair.  That  new 
vision  is  a  huge  effort  of  getting  the  human  spirit  together 
with  our  incredible  tochnolog; .  It's  stupid  to  think  of  our 
new  age  as  anything  less. 

Ken  who  live  in  fantasy  and  sell  bits  of  fluff  can  only 
see  things  around  them  some  new  kind  of  fluff. 

The  pewer-structures  in  America  are  being  run  by  ex-; 
ecutives  with  war-surplus  psyches.  They  are  people  who. 
have  been  married  for  forty  fiscal  years,  who  swallowed  - 
goldfish  at  parties,  who  went  to  snobbish  vocational  train-i 
ing  centers  called  colleges,  and  who.  as  politicians,  treat' 
other  rations  as  coin-operated  machines.  -  j 

Eorn  and  bred  on  Western  movies  and  ballroom  danc-( 
ing,   the    generation    that    controls    most    of    the    Ofinion-i 
making  and  law-making  powers  has  made  millions  selling. 
Mr.  Clean  to  Iicustw  ives,  Mustangs  to  schoolboys,  Vanish  to 
--  bathrooms,  and  Su;.erman  to  us  all.  I 

*       *        * 
The  tietc  co«sci'ottS»«s  '■■;  "o!  a  fud.  Mind  rjiwnders- 
want  some  reel  yij  for  a  change.  Then  flout  trent  Ufe  as) 
though  if  trvre  ynst  another  commodity.  They  don't  treat, 
peop'e  cs  though  they  u-ere  just  liand  p-tppets  with  their 
own  hands  shoved  inside,  live  often  thought  that  if  a  given, 
corporate    executive    or    Hollyivoml  dream-merchuul  reac- 
tionary were  visaed  by  Jesus,  and  told  "You  have  eternal'* 
life."  he'd  probabln  yell  "Eternal  life?  Yes.  but  /e/iat  aboul\ 
the  insurance  premiums  IVe  ptxd  all  my  life?!") 

If  anyone  is  listening  this  weekend.  I  urge  you  to  step. 

back    a    bit    from    the    new-fashion-every  minute,    big-time; 

hot-sell  world,  and  sec  the  movie  in  slow  motion.  The  revo-; 

,    lutiott  has  plunged  us  into  the  future.  It's  not  a  fad.  It  is  no. 

more  fantasy  than  snap  operas.  { 

,'  It's  perfectly  clear  that  wo  all  love  to  dream  and  slay; 

r      awjtke  at  the  same  tune.   \nw  a  great  group  of  citizens' 

(mi  railed  'st    'ii'hl  '  people  I  h.illMciii.iies  Willi  TV  m  Is  and 
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UTOPIA  STARTS  NOW!    American  (lags  flew  at  half- 
mast  to  honor  Martin  Luther  King.  Those  flags  must 
not  be  raised  again  until  all  lulling  stops. 

We  should  mourn  not  just  a  famous  Black  man;  wo 
should  mourn  all  the  anonymous  Blacks,  Whites,  Vcllowj, 
Redskins,  who  have  met  violent  death  In  this  American 
dream:  in  gangfights,  in  lynchings,  in  gaa  chambers,  in  bar- 
rooms, In  riots,  in  wars. 

We  must  50  /or  Utopia  immediate!!/.  Hou>  do  those 
cute  hippie  button!  loo's  row,  Mr.  ond  Mrs.  Joucs?  The 
buttons  which  plead  "!Ao':e  love,  not  war"  and:  "Evolve 
now"  and  "I  ovt  a  humc.71  being:  do  not  fold,  spindle,  or 
mulilate  .  .  ."  The  very  word  love  has  become  just  another 
cliche  in  a  natron  that  believes  more  in  Disneyland  than  in 
the  Promised  Land.  V.'e  haia  a  perfect  opportunity  to  stop 
acting  like  businesS'tis-USucX  and  unite  behind  the  banner 
of  friendship  jor  all  human  b.-otliers.  If  ue  don't  call  a  halt 
to  evil  now.  what  will  "avenge"  King's  death?  Then  who 
will  get  vcupccTiice  on  the  avengers?  And  then  who  mill  kdl 
the  killers  of  the  killer?  Tl'.e  domino  thcury  of  Southeast' 
Asia  applies  here  at  home 
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President  J.  went  before  the  world  to  eulogi?o  Dr. 
King,  who  once  said  even  if  all  Blacks  rose  In  violence,  he 
would  stand  alone  and  say  violence  Is  wrong.  Why  didn't 
the  President  50  on  nation?.!  radio-TV 
four  years  a^o  to  support  and  praise 
this  man  of  peace?  Also,  It's  possible 
It  was  not  a  white  but  a  militant 
Black  who  murdered  Itevercnd  King- 
But  it  doesn't  really  matter  if  the  kill- 
er was  White  or  BlacU  or  a  foreign 
agent  or  a  kook  or  any  other  brand. 
The  serious  thing  is  that  any  vtalnnrg 
Is  done  In  America  at  all.  Any  act  pf^ 
violence  must  be  considered  un- 
American.  _no-mattcr  who  does  what 
to  whorrfTIf  the  state  abolishes  capital 
.  punishment  and  war  and  TV-violence, 
/then  the  average  citizen  won't  have 

/    violent  heroes  and  violent  authorities 

(      to  look  up  to  and  imitate. 

V.  Last  week  we  had  the  first  national 
N>vday  of  mourning  for  a  private  citizen.  That  is  truly  hopeful. 
Reality- is  bigger  and  clearer  than  ever.  It's  better  than  TV 
or  movies  because  we  can  participate  in  it.  We  can  affect 
it,  change  it.  Either  we  get  love  now,  and  look  into  each 
others'  eyes  and  souls,  and  stop  filling  our  glove- 
compartments  with  pistols,  or  we  all  fall.  Perhaos  we 
should  set  up  human  game  reserves,  where  people  who  bke 
killing  can  go  to  fight  it  out  with  others  who  also  like  it; 
and  the  rest  of  us  could  be  leit  alone. 

ts  the  only  nation  still  aUve  here  alienation?  Are  the 
dispossessed  of  all  races  and  classes  to  be  isolated  and 
Ignored  for  hundreds  more  years?  Or  do  wo  frankly  start 
making  up  and  getting  together  against  the  common  ene- 
my: human  suffering. 
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Those  0/  the  Blacks  who  loot  stores  do  it  because 
Whites  have  taught  them  that  merchandise  and  property 
are  holy.  These  people  have  been  tricked  with  snazzy  com. 
mercials  into  believing  a  slick-looking  car  and  0  color  TV 
are  life's  ultimate  goals.  But  feeling  guilty  is  an  easy  way 
out.  We  mustn't  just  pay  the  price  of  this  crime  of  the 
century  with  cheap  guilt  feelings.  We  must  do  acts  of  love 
and  help. 

It  was  only  two  Sundays  ago  I  suggested  that  then  was 
our  last  chance.  How  many  Sundays,  how  many  pleas,  how 
many  investigations,  reports,  deaths,  cries,  suggestions 
marches  will  it  take? 

Dr.  King  was  a  martyr  without  tooting  his  horn  like 
one.  He  was  the  truest  kind  of  martyr.  Ho  knew  that  losing 
your  life  in  a  noble  cause  isn't  losing  it.  but  merely  mis- 
placing it  for  a  while.  We  can  find  it  for  him  again.  Some- 
body slopped  his  voice,  which  was  for  America  the  voice  of 
a  brand  new  fl'-nosi  .  That  voim  mil-.!  !•»«  1  >nir>  fr...  ■   .<[ 
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Consider  the  Jackals 

THE  JACKAL  is  an  uncharming  animal.  Besides 
robbing  farmyards  and  feeding  on  carrion,  one  of 
its  chief  trails  is  Hint  il  feeds  on  the  scraps  lefl  by. 
lions. 

II  was  only  hours  after  the  death  of  Senator 
Robert  Kennedy  last  week  lhal  a  confidential  meet- 
ing of  the  Hubert  Humphrey  forces  was  held  in 
Washington  1  o  discuss 
the  mailer  of  inviting 
Hie  Senator's  bio  I  ho  r. 
Edward,  to  join  Hip 
Humphrey  ticket  as  can- 
didate for  vice  president. 
Representative  Cla  r- 
ence  Long,  a  Maryland 
Democrat,  on  the  same 
day  »ent  Humphrey  a 
telegram  urging  him  10 
invite  Hie  Massachusetts 
senator  to  join  his  tick- 
et. 

Such  a  move.  Lonj  said,  "would  strengthen  lite 
unity  of  Hie  Democrats  and  give  us  the  strongest 
possible  ticket  with  which  to  win  victory  in  Novem- 
ber." ; 

And.  he  added  piously,  "Above  all.  Hie  nomina- 
tion of  Edward  Kennedy  would  be  a  splendid  tribute 
to  an  eminent  American  family." 

From  the  Kennedy  camp  came  agreement.  Ar- 
mistcad  Boothe.  head  of  Hie  Virginiu-for-Kcnnedy 
organization  before  the  assassination,  said  the  Ken- 
nedy name  Is  "so  Important  to  millions  of  our  people. 
as  well  as  abroad,  il  would  be  beneficial  in  have  Hip 
younger  brother  on  ihc  ballot."- 

*      *'      * 

WHAT  THE  Messrs.  Long  and  Boothe  were  say- 
ing publicly,  of  course,  only  echoed  what  all 
the  political  professionals  in  the  country  were  pri- 
vately thinking. 

And  all  this  was  going  on  as  preparations  were 
being  made  for  the  funeral  of  Hie  murdered  Senator 
from  New  York. 

Should  anyone  doubt  thai  politics  i=  an  unlovely 
occupation,  and  the  pursuit  of  power  a  deeply  cor- 
rupting thing,  let  him  jusl  consider  these  buzzards  at 
work.  ■ 

•  The  whole  thing  was  too  characteristic  of  Hip 
public  spectacle  which  surrounded  the  events  follow- 
ing the  Senator's  death.  Private  grief  became  a  publir 
event.  The  religious  panoply  of  Hie  Roman  Catholic 
Church  was  relentlessly  shoved  down  the  throats  of 
the  entire  Nation. 


KL 


HERE  IS  nothing  wrong  with  the  religious  pano- 


1  ply  of  the  Catholic-  Church.  In  fact,  it  is  rather 
beautiful  in  the  burial  tiles.  It  is  just  that,  like  Hie 
grief,  it  should  be  an  intensely  private  matter,  be-' 
reavement  is  not  a  public  utility. 

I  shall  never  forget  the  way  one  of  the  networks 
ended  a  seemingly  Interminable  day  of  coverage  of 
the  final  rites  for  the  Senator  and  the  movement  of 
.the  body  from  New  York  lo  Arlington  Cemetery. 

As  they  were  about  to  si3n  off.  Ihc  network  (il 
happened  to  be  CBS)  showed  again  some  film  of  the 
Senator's  wife  praying,  alone,  in  Si.  Patrick'.'.  Calhe- 
dial  shortly  before  its  doors  opened  thai  morning  al 
5:30  a.m. 

The  widow,  clad  in  black,  and  obviously  grief- 
stricken  and  fatigued,  was  making  her  devotional  cv 
ercises.  and  it  was  a  touching  picture. 

But  alone?  I  was  watching  her.  al  what  should 

have  been  perhaps  the  mosl  private  moment  of  her 

:|lifc.  The  entire  Nation  was  watching  her.  The  cant- 

|;;cras  of  the  television  networks  were  in  the  church, 

|r,  and  focused  on  this  vignette  of  grief. 

ii  .         *    *    * 


i '"THE  TELEVISION  people  were  obviously  proud 
I  J-  of  their  footage,  and  perhaps  even  moved  by  it.  or 
they  would  not  have  i-eplaj  ed  it  climaclically. 

I  thought  it  was  quite  awful,  as  I  thought  much  J 
of  the  funeral  and  burial  coverage  was  quite  awful.  "' 
.  jwhen  death  is  cheapened,  life  is  somehow  cheapened.  - 
i ; too.  There  is  no  rule  that  a  noted  public  figure  (c:;-  :' 
■  'ccpt  perhaps  a  head  of  State)  should  have  a  nolec!  ' 
j:public  dculh  and  burial.  Eul  such  a  rule  Is  slowly  j 
■grow  lug  up.  under  the  sway  of  thai  deeply  corrupt-  J 
'ting  medium,  the  lube. 

When  a  man  is  murdered,  it  seems  lo  me.  he    J 

1 1  deserves  even  more  than  ordinary  mortals,  a  simple    ' 

and  decent  and  private  end.  in  the  presence  only  el    '| 

those  whu  loved  him  dearly.  1'nr  the  rest  of  us,  It's   \ 

none  of  our  business.  ^ 
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The  Lunciiic  Fringe 


« 


THE  LUNATIC  fringe  is,  lamentably,  no  longer  a 
fringe. 

It  bites  closer  and  closer  to  the  core  of  society. 

Society,  il  must  bo  said,  doe;  it-*  level  best  to 
promote  the  grow  lb  and  proliferation  or  the  species. 

The  assassination  of  Senator  Kennedy.  I  am  con- 
vinced, has  made  il  considerably  more  likely  that  the 
gun.  will  again  be  used  <*««»s«!s{w«««s««;.-;«:; 
as  a  political  weapon  in  « 
this  country,  .lust  as  the 
murder  of  President  .  ;i 
Kennedy  and  Martin  Lu-  jj 
thcr  King  increased  the  >• 
danger  of  murder  to  •> 
Senator  Kennodv  him-  « 
self.  g 

___  LiUe  so  many  other  ;j 
people.  I  was  rooted  10  « 
the  tube  the  night  of  the  :: 
Los    Angeles   shooting.       8 


a 


Until  the  early  hours  of  the  morning  I  couldn't 
Eel  away  from  it.  I  couldn't  gel  away  for  ov.e  .simple 
reason:  I  wanted  to  know  whether  the  Senator  had  a 
chance  for  survival,  or  whether  he  died. 

Yet  I  felt  a  sense  of  shame  as  I  watched,  over 
and  over  again.  Hip  .scenes  of  pandemonium  at  the 
Ambassador,  the  bloodied  bodies  on  the  fleer,  the 
cops  moving  the  body  from  hospital  to  hospital. 


rn  ALL  THE  CANON'S  of  traditional  news  cover- 
J->  age,  there  was  only  one  thin!?  to  be  done:  Hang 
on.  Keen  the  cameras  going,  keep  talking  and  repeat- 
ing (to  inform  the  newly  tuned  in  audience,  for  on» 
thing),  to  do  the  job.  The  job.  it  mav  be  added  was 
done  splendidly  by  both  CBS  and  NEC.  The  men Ton 
the  job  acted  with  dignity  and  reserve. 

n,,c  Yf°l*  ha,^°  t0  ?uesti°n.  though,  whether  the  can- 
ons of  traditional  news  coverage  were  not  in  the 
WTonsr  in  I  his  enrtfj. 

,„>-  KV  ";°  "Ub'M  lVi,s  ;'"-'^i'K'tion.  The  covcr.v-» 
was  an  advertisement  for  assassination  amon"  he 

plenty"""  ""^  °f  which  «*»  ™ 


■I  A  SSASSINATION.  we  do  not  have  to  be  told,  ha-, 
j  /  1-  been  a  political  weapon  sinca  the  days  of  riii!:-- 
•  j  of  Macecion.  father  of  Alexander  the  Great.  The  01- 
(  Man  of  the  Mountain  made  a  Muslim  sect  of  it  in  the 
,'  Ninth  Century,  rewarding  his  followers  with  bouts 
;►  of  riotous  living.  A  number  of  Presidents  of  the  U.S. 
';}  have  been  victims  of  murderous  assaults. 

But  it  has  become,  in  the  '60s.  far  too  common 
and  far  too  efficient.  It  cannot  be  prevented,  so  lor.j 
as  public  figures  remain  public. 

If  a  man  becomes  controversial,  we  wipj  him 
out.  And  when  lie  is  controversial,  and  famous,  and 
wiped  out,  the  media  cover  the  story  in  depth.  And 
we  are  all  riveted  to  the  lube,  for  'here  is  a  fearful 
pull  to  these  spectacles.  The  animal  in  ns  is  placated. 


T  DO  NOT  KNOW  the  answer  to  television's  di!e:r.- 
J-  na.  Perhaps  there  is  none.  It  may  be  one  of  those 
cases,  which  happen  too  often  in  the  moral  crder. 
where  gmrt  nvuiis  have  bad  ends. 

But  there  i--  mi  doubt  in  my  mind  that,  lh;m!<.i  t" 

ill-"    rr. ■■!•.;>     .sill I    i'  'I  -l>::"nv    ill     hi:'..    .    ,:.    til.'    .. 

man  in  lie.  i-iiii-jhl  111  the  miss-hairs  of  a  nuucKi- ■,. 
•ill.',  will  ;;c-i  ii  just  thai  much  sooner.  -»=*■ 


h     ...       ...... 

t    matt  to  be. 

I     Vll'l.',  will  "( 


T  WAS  THINKING,  ail  the  time,  about  assassina- 
■»■  tion.  So  must  everyone  els?  who  watched.  So 
must  many  violent  and  disturbed  persons,  and  some 
paranoids  and  some  exhibitionists.  ,~ 

A  newspaper  tells  its  story  orxe.  You  can  go 
back  and  reread  it  if  you  wish:  bin  few  people  <Io. 
The  tube,  when  it  gi\es  unlimited  time  to  a  momen- 
tous event,  must  necessarily  repeat,  and  repeal  and 
repeat.  The  lessons,  should  they  be  terrible,  are  too 
well  learned. 

Yet.  as  I  fell  that  sense  of  shame,  I  simulta- 
neously recognized  tiie  considerable  dilemma  or  the 
broadcasting  industry. 

What  had  happened  was  news,  and  news  of  a 
high  order,  filled  with  the  incredible  drama  of  a  man 
struck  down  by  lite  fates  at  a  moment  of  hish  Der- 
:   sonal  victory.  °    y 

||  And  there  was  the  element  of  uncertainty  about 
j  the  outcome:  the  life  of  the  Senator,  the  identity  of 
I  Utc  young  man  arrested 
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The  Girl  in  the  Polkci-Dot  Dress 

TT  HAPPENEDIN  the  make-believe  capital  of  Llic 
J-  world  where  heroes  are  often  more  vicious  than 


gun  provides  more  comfort 


villains  and  where  the 
than  the  leading  lady 

So,  once  again,  a  medium  which  has  usetl  per- 
sonal violence  as  a  major  source  of  its  dramatic  en- 
tertainment  reflects  a  similar  viciousness   in   tha 
■        1       audience.    No    one    but 
"*■■',       ",       the  uninformed  could 
deny  thai  there  is  a  sub- 
tle link  be  twee  11  the 
sickness  on  both  sides  of 
the  television  screen.    _^ 

Many  supporting 
players  appeared  in  yes- 
terday's-real-life  drama 
as  it  unfolded  on  televi- 
sion. There  was  Mayor 
Yorty  of  Los  Angles 
who  had  disagreed  with 
Kenned;.'  a  year  ago  and 
who  was  the  subject  of 
a  joke  in  liie  Senator's 
final  words  before  he  stepped  into  the  fateful  Wtchen 
corridor: 

"1  must  leave  now.  I  understand  that  Mayor 
Yorty  said  that  I  am  running  out  of  time  .  .  ." 


I 


Mayor  Yorty 


Chief  lUJJin 


•o 


'-THROUGHOUT  IMS  TIME  on  TV  at  the  hospital 

I  he  was  callable  and  direct  but  underneath  hl« 
raininess  was  the  suggestion  of  sadness  and  dlsbelie' 
thai  was  the  reaction  of  ail  men  of  good  will. 

KPfX  was  in  an  excellent  position  to  provide 

.exclusive    personal    ob-        :-    '  £     ' 

servations  of  the  night's  \ 

events   because    it   was  '• 

the  only  San  Francisco  v^ 

television  station  which  _  ! 

had  its  own  reporters  in  '■ 

Los    Angeles    to    cover  ' '     -       ,     .: 

■  the  election  returns. 
"Eyewitness  News"  re-  '—    1    i 

porter  Een  Williams  jj 

who  was  a  s  s  i  g  n  ed  to  j 

Rafferly  headquarters 
next  door  to  Kennedy's 
in  the  hotel  provided  a 
dramatic  account  of  the 
shooting  which  was 
used  by  the  CBS  network  because  its  own  newsman 
on  the  spot.  Terry  Drinkwater,  was  wandering  about 
the  platform  unaware  of  the  drama  backstage. 

"People  were  stepping  all  over  and  around  the 
wounded  .  .  .  There  was  complete  pandemonium  .  . 
Senator  Kennedy  was  left  lying  on  the  floor  for  ten 
or  fifteen  minutes  before  they  decided  what  to  do 
.with  him  .  .  .  Police  arrived  immediately  and  I've 
never  seen  so  many  of  them  —  perhaps  several  hun- 
dred .  .  ."  recalled  KPIX's  Williams. 


■pUT  THE  MOST  mysterious  episode  of  all  was 
-O  Sander  Vanocur's  NBC  Interview  with  a  young 
woman  shortly  after  the  shooting  who  told  of  seeing 
a  girl  in  a  polka-dot  dress  who  ran  from  the  roof 
saying  "We  got  him,  we  got  him!" 

NBC  may  h?ve  discovered  a  clue  that  will  help 
to  explain  a  live,  non-ficilon  episode  in  a  medium 
devoted  largely  to  fiction  where  the  fii  iug  of  a  gun  !s 
the  final  solution  of  a  script  instead  of  its  beginning. 


PIC.HI  HOURS  LATER  Yorty  was  on  camera 
,,  ."'msclf  announcing  to  the  nationwide  audience 
the  identity  of  the  gunman  who  had  shot  his  old  ad- 
versary. 

There  was  L.  A.  Police  Chief  Thomas  Reddin 
Who  spent  so  much  time  being  Interviewed  bv  report- 
ers  that  he  had  little  time  to  Investigate  man v  facta 
nisi-liana.  Surely  he  was  the  most  assured  and  arti-- 
uiate  Los  Angeles  policeman  to  face  a  television 
crisis  since  Jack  Webb. 

Also  among  the  supporting  players  in  yester- 
day  s  tragic  drama  was  Frank  Mankiewicz.  Senator 
Kenned}  s  press  secretary,  who  had  the  difficult  task 
of  first  announcing  10  television  and  the  press  the 
extent  of  the  injury.  Frank  and  1  worked  side  bv  side 
in  1949  as  reporters  on  the  Santa  Monica  Independ- 
ent —  the  first  newspaper  jobs  for  us  both.  He  is  a 
deeply  sensitive  man  with  a  sly  sense  of  humor  and 
the  induisiljycnrss  about  people  and  events  that 
marks  a  good  reporter. 
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Imagine  a  Year  Without  a  Gun 

nrilERE  ARE  LITTLE  STRINGS  that  tie  us  all  to 
J-  Hollywood  and  in  recent  years  they  have  teen 
tugging  on  us  more  often  than  we  suspect. 

For  a  generation  the  entertainment  makers 
have  been  slipping  us  laughs, 'thrills',  kisses  and  a 
clear  blueprint  lor  violence  —  all  in  a  package 
stamped  "DO  IT  YOURSELF"'  There  is  increasing 
evidence    thai     their 


! 

>      i 
'     I 

•  -1 


Carl  Sandburg 


audience   has   been   lis- 
tening attentively. 

The  men  of  Holly- 
wood   have   always   de- 
nied (heir  product  is 
anything  bat  entertain- 
ment for  the  weary  and 
the  bored.  Since  the  be- 
ginning  they   seem    to 
li  a  v  e    underestimated 
their  power  —  either  as 
a    convenience    or 
through    ignorance    — 
and  preferred  to  dwell 
on   box   office  receipts 
instead. 
Poet  historian  Carl  Sandburg  once  observed: 
"I  meet  people  occasionally  who  think  that  the 
product  Hollywood  makes  is  merely  entertainment 
and  has  nothing  to  do  with  education.  That's  one  of 
the  darndest  fool  fallacies  thai  is  current . . .  Anything 
that    brings   jou    teats   by   way   of    drama    does 
something  to  the  deepest  icots  of  our  personality. 
All  movies  good  or  bad  are  educational  and  Holly- 
wood  is   the   foremost   educational   institution   on 
earth.  What?  Hollywood  more  important  than  Har- 
vard? The  answer  is  this:  Not  as  clean  as  Harvard 
but  farther  reaching." 

*       *       * 

SANDBURG  was  speaking  then  of  the  motion  pic- 
.  _  tureswe  see  in  theaters.  Today  they  have  an  even 

wide  audience  on  television  in  every  living  room  in 
the  nation.  Whether  they  are  feature  films  or  televi- 
sion shows,  it's  all  film  and  most  of  it  comes  from  a 
few  square  miles  of  adobe  mainland  directlv  East  of 
Cathlim  Island.  The  men  who  rule  there  are  more 
powerful  than  politicians  or  '':' .  s 

Last  week  a  reader.  Jus.   muaio  ^ ion. 

asked  this  miisetion:  "Is  there  even  the  most  remote 
possibility  that  our  television  and  motion  picture  in- 
dustry uould  be  willing  to  declare  a  moratorium  on 
killing  for  just  one  year  and  solve  all  their  dramatic 
praolcnu  with  brains,  with  ingenuity,  with  guile  or 
just  pain  common  sens.;?  Imagine  a  solid  vear  with- 
out reaching  fort  he  tun  ..." 


,-*■••»  -/-— 


1 


Hugh  Dawns 


'  !  It  Is  a  bea  u  t  i  f  ul 
•  thounht.  And  it  is  also  a 
!  hopeful  one  in  light  of 
';the  announcements  by 
? network  president's 
'.  about  "softening  the 
j  violence"in  next  year's 
I  entertainment. 


'i 

•;        But   please   excuse 

'j-my  cynicism.  I  have  a 

'depressing  feeling  that  I 

have   been   through   all 

'  this  somewhere  before. 

I   remember   a    similar      ; 

concern    following    the 

killing  of  a  President  in 

November,  1963,  when  the  networks  canceled  an  as- 

•sassination  drama  on  the  series  "Route  G6"  and  an 

"entertaining  and  dramatic  story  of  violence"  on 

"Espionage"  which  dealt  with  the  slaying  of  an  Arab 

ruler. 

*       *       -!t 
TCOULD  REPRINT  columns  I  wrote  in  November, 
X  19G3,  about  guns  and  entertainment  without 
.[  changing  a  word.  You  will  remember  that  it  was 
I  awfully  close  to  Christmas  that  year  and  the  store 
.'  shelves  were  already  hulging  with  toys.  Five  days 
:|  after  hte  death  of  President  Kennedy  I  knew  things 
J  were  back  to  normal  when  I  henrdH  ugh  Downs  on 
the  "Today"  show  say:  "Why  not  give  the  children 
•'Dog-Fight'  for  Christmas?  It's  the  kid's  game  with 
.  the  spirit  of  a  great  chapter  in  .American  history 
come  to  life!  .  .  .  Other  appropriate  toys  for  Christ- 
inas are  'Bait leery'  and  'Broadside.' " 

Television  waited  two  whole  years  before  it 
showed  "The  Mnnchurian  Candidate."  a  film  which 
ched  its  climax  in  (he  assassination  of  a  Presiden- 


tial candidate.  But  TV  showed  it  twice  and  the  nv. 


\  who  dirccled  it  made  all  of  Robert  Kennedy's  cain- 

i  paign  films  this  year. 

V"  \     Things  will  be  back  to  normal  very  soon.      


li  till  t  tJliilUU      <_<     li    «  c. .!  i. ..- ..  UJ 
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Bonnie  and  Clyde  Ride  Again 

FOR  YEARS  the  bewildered  television  viewer  has 
been  caught  between  the  violence  of  some  cf 
•TV's  dramatic  shows  and  the  real-lite  violence  of  the 
news  shows. 

Until  recently  the  only  dependable  inciter  from 
flic  outpouring  of  human  cusscrlncss  has  been  the  TV 
commercial.  As  bad  as 
they  often  are,  at  leant 
they  have  been  non- 
violent. But  this  year,  a 
new  brutality  has  been 
increasingly  evident  i:i 
the  commercials  as  well 
and  there  is  no  place  to 
ii  |  hide. 

This  trend  is  alarm- 
ing because  it  is  evidence 
that  the  nation's  manu- 
facturers and  their  ad- 

...a\.  ._  i  .....J-     verlising    advisers    arc 

Bonnie  confident  that  the  Amer- 

ican public  is  now  so 
thoroughly  dehumanized  that  violence  can  be  an 
attractive  incentive  for  buyers. 

Take,  for  example,  the  TV  pitch  for  a  car 
irental  company,  staged  in  a  concrete  cell  reminiscent, 
of  a  concentration  camp  and  suggesting  that  its  prod- 
uct could  withstand  any  sort  of  tenure. 


1 


A  COMMERCIAL  for  an  auto  insurance  company 
reiterates  the  foolish  reasoning  that  iwople  who 
leave  their  keys  in  the  car  are  the  cause  of  car  theft. 
It  must  be  particularly  insulting  to  young  people  in 
ils  implication  that  all  teenagers  are  car  thieves  or 
potential  ones.  Or  maybe  it's  considered  a  compli- 
ment because  happy  thieves  are  used  !n  at  least  half 
.a  dozen  product  commercials  from  beer  to  TV  sets. 

Another  one  which  I  find  particularly  unappe- 
tizing is  the  commercial  which  celebrates  the  fea- 
tures of  an  automobile  by  having  a  crew  of  idiotic- 
looking  mechanics  tear  it  apart  pice  by  piece. 

Let's  consider  another  TV  commercial  where  a 
■gang  of  street-corner  hoodlums  is  u-cd  to  appraise 
■the  qualities  of  a  new  sport  scar.  I  would  consider 
their  tastes  a  questionable  source  of  approval  for 
anything  a  lesponsiiile  person  might  want  to  buy. 
But  it  is  obvious  that  responsible  people  arc  not 
the  target  of  this  sales  pitch.  Presumably  it  is  direct- 
ed tow  aid  the  viewer  who  respects  opinion  from  the 
lower  rungs,  and  someone  figures  there  are  enough 
of  them  to  make  it  worth  while. 

_   J 
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«•  Everyone  in  TV  is 

■ja  copycat.  How  long 
|  will  it  be  before  the  Jol- 
ly Green  Giant  gels 
decked  out  in  leather 
j  and  runs  amok  on  a  mc- 
..torcycle  in  the  pea 
-.fields? 

*       *       * 

TELEVISION-  COM- 
MERCIALS arc 
expensive  and  a  single 
lone  often  represents  as 
''much    as    S50,000    in 
^filming  costs  alone.  Ob-  '  ■ 

i  viously  they  are  not  the  cusc 

fsort  of  things  that  are  y 

'j'put  together  without  thought.  Most  of  them  are 
\baseo  on  reaching  the  greatest  number  of  potential 
J  customers  for  each  doiiar  spent. 

'  Producers  of  entertainment  programs  often 
'speculate  on  their  audience  appeal.  The  advertisir." 
agencies  which  produce  commercials  seldom  lake 
(sucn  chances.  It  is  obvious  that  ninny  of  them  feci 
|tl-e  rough  look,  with  its  suggestion  of  brulalitv.  has 
;i£h£?w'  t°r  a,'frse  enough  number  of  viewers  to 
•be  bo  Ji  fashionable  and  favorable. 

I  If  their  reasoning  is  correct,  Bonnie  and  ClvnV 
could  be  voted  into  tiie  White  House  if  they  were 
MIvo  today.  As  it  is,  they  seen  to  be  doing  an  e.wl- 
lent  job  speaking  from  the  grave. 


T  TNUSUAL  TONIGHT:  "The  New  American  Cath- 
*->  olic,  an  NBC  News  Special  which  i-wuiiirpi  Hi- 
revolilUonary  movements  and  trends  in  ihc  Catholic 
-lunch.  (Channel  -l.it  10  p.m.)  ...  »•■«""»" 
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CERTIFICATE  OF  SERVICE 

I,  Mary-Alice  Pennes,  a  secretary  in  the  law  firm  of  Fletcher, 
Heald,  Rowell,  Kenehan  &  Hildreth,  do  hereby  certify  that  copies  of  the 
foregoing  "Supplement  to  Petition  for  Reconsideration"  were  sent  this 
26th  day  of  May,  1969,  by  first  class  United  States  mail,  postage 
prepaid,  to  the  following: 


Hon.  Chester  F.  Naumowicz,  Jr. 
Federal  Communications  Commission 
1919  M  Street,  N.  W. 
Washington,  D.  C.  20554 


Thomas  B.  Fitzpatrick,  Esquire 
Joseph  Stirraer,  Esquire 
Federal  Communications  Commission 
1919  M  Street,  N,  W. 
Washington,  D.  C.   20554 


I  do  also  hereby  certify  that  copies  of  the  foregoing  "Supple- 
ment to  Petition  for  Reconsideration"  were  sent  this  26th  day  of  May, 
1969,  by  United  States  air  mail,  special  delivery,  return  receipt 
requested,  postage  prepaid,  to  the  following: 


Charles  Cline  Moore,  Esquire 
Haizlip,  Ring,  O'Donnell  &  Moore 
44  Montgomery  Street 
San  Francisco,  California  94104 

Counsel  for  Albert  Kihn  and 

Blanche  Streeter 


I  si   Mary -Alice  Pennes 


Mary-Alice  Pennes 
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[From  Honolulu  Star-Bulletin,  Feb.  4,  1969] 
Fong  Defends   Joint   Newspaper   Production    Facilities 

The  case  for  pooled  newspaper  production  facilities  was  strongly  presented 
at  a  U.S.  Senate  hearing  last  week  by  Sen.  Hiram  L.  Fong. 

Fong  spoke  at  hearings  on  the  nomination  of  Richard  M.  McClaren  to  be  as- 
sistant attorney  general  for  the  antitrust  division. 

He  pointed  out  the  value  of  pooled  facilities  (such  as  those  created  through 
the  Hawaii  Newspaper  Agency  to  serve  the  Honolulu  Star-Bulletin  and  Honolulu 
Advertiser)  in  preserving  competing  editorial  voices  within  a  given  community. 

Following  is  the  text  of  Fong's  statement : 

Last  year,  a  bill  which  I  cosponsored,  along  with  fourteen  other  Senators,  was 
introduced  to  exempt  from  the  antitrust  laws  certain  combinations  and  arrange- 
ments necessary  for  the  survival  of  failing  newspapers. 

I  would  like  at  this  time  to  call  your  attention  to  the  circumstances  which 
gave  rise  to  this  proposal,  and  the  conditions  in  the  industry  which  we  felt 
required  some  kind  of  legislative  action. 

I  am  sure  you  are  aware,  Mr.  McLaren,  that  nothing  is  more  vital  to  our 
democracy  than  the  fullest  possible  reporting  of  news  events  and  the  widest 
possible  dissemination  of  these  reports,  together  with  editorial  comment  and 
analysis ;  and  no  industry  is  more  important  in  doing  these  things  than  the 
newspaper  industry. 

Within  our  system  of  competitive  enterprise,  the  newspaper's  ability  to  per- 
form these  essential  roles  in  our  society  depends  not  only  on  its  journalistic 
excellence,  but  also  on  its  ability  to  succeed  as  a  commercial  venture. 

So  that  to  assure  the  free  flow  of  information,  and  to  assure  public  access  to 
a  variety  of  editorial  voices,  we  must  see  to  it  that  First  Amendment  principles 
are  rigorously  adhered  to ;  but.  just  as  important,  we  must  foster  editorial  com- 
petition and  diversity  as  much  as  possible  in  every  community. 

During  a  series  of  hearings  in  this  issue  called  last  year  by  the  very  distin- 
guished Senator  from  Michigan,  Mr.  Hart,  as  Chairman  of  the  Subcommittee  on 
Antitrust  and  Monopoly — hearings  which  were  thorough-going  in  the  investi- 
gation of  a  very  complex  problem  and  conducted  very  ably  by  my  colleague 
Mr.  Hart — considerable  evidence  was  presented  showing  that  although  the  total 
number  of  newspapers  in  operation  has  not  changed  radically  over  the  years, 
nevertheless,  economic  conditions  have  created  a  situation  in  which  a  very  large 
majority  of  American  communities  have  already  become  one-newspaper  com- 
munities. 

In  1910  there  were  an  all-time  high  of  2,202  English  language  dailies  in  the 
United  States.  In  the  communities  served  by  these  newspapers,  1,207  or  only 
42  per  cent  were  served  by  just  one  newspaper,  and  almost  60  per  cent  had 
two  or  more. 

By  1968  the  number  of  communities  served  by  one  or  more  daily  newspapers 
was  approximately  1,500. 

But  the  number  of  one-newspaper  towns  had  risen  sharply  in  that  time, 
reflecting  an  important  change  in  competitive  conditions.  Of  the  1,500  cities 
served  by  a  daily  newspaper,  85.6  per  cent  were  one-newspaper  towns. 

Although  another  150  cities  were  served  by  two  dailies,  these  dailies  were 
under  single  ownership.  Thus,  in  total,  over  95  per  cent  of  the  communities  of 
the  country  at  the  beginning  of  1968  had  newspapers  that  were  controlled  by  a 
single  owner. 

As  of  early  1968.  only  45  of  the  1,500  daily  newspaper  cities  had  two  or  more 
competing  dailies.  Editorial  competition  between  different  publishers  has  been 
maintained  in  21  cities  only  by  resort  to  joint  operating  arrangements.  Thus,  only 
by  resort  to  these  joint  arrangements  have  separate  editorial  voices  been 
preserved  in  the  21  communities    including  the  city  of  Honolulu. 

The  Subcommittee  hearings  also  revealed  that  this  startling  trend  away  from 
multiple-newspaper  cities,  and  the  trend  toward  a  centralization  of  control  of 
the  printed  news  media  has  been  produced  by  economic  conditions  which  have 
made  it  increasingly  difficult  for  many  newspaper  to  co-exist  in  the  same  com- 
munity under  conditions  of  all-out  economic  competition. 

In  response  to  these  economic  pressures,  the  newspaper  industry  developed  the 
joint  newspaper  operating  arrangement  in  order  to  achieve  two  goals — one,  to 
reduce  costs  and  thus  eliminate  potential  losses,  and,  two,  to  maintain  editorial 
independence. 
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In  this  way  two  newspapers,  one  of  which  was  in  a  threatened  economic  con- 
dition, were  able  to  maintain  their  editorial  independence  by  combining  their 
production  and  business  operations. 

The  joint  arrangement  permitted  a  substantial  reduction  in  costs  by  elimi- 
nating duplicate  equipment  and  manpower,  and  especially  by  more  efficient  use  of 
expensive  printing  plant  facilities. 

In  1967  the  Department  of  Justice  interpreted  our  antitrust  laws  in  such  a 
way  that  where  two  or  more  newspapers  are  merged — and  one  of  these  news- 
papers is  a  failing  newspaper — such  mergers  are  clearly  consistent  with  the 
antitrust  laws  and  will  be  judged  on  their  individual  merits,  on  a  case  by  case 
basis. 

But  if  two  newspapers,  one  of  which  is  failing,  engage  in  a  joint  operating 
arrangement  to  preserve  competing  editorial  voices,  such  an  arrangement  may 
be  subject  to  prosecution  under  our  antitrust  laws. 

It  is  the  feeling  of  those  of  us  who  supported  the  Failing  Newspaper  Bill  last 
year  that  newspapers  having  joint  operating  arrangements  to  preserve  compet- 
ing editorial  voices  should  be  given  the  same  consideration  given  to  newspapers 
which  merge.  It  was  the  interpretation  and  action  by  the  Department  of  Justice 
in  1967  which  prompted  the  drafting  and  introduction  of  the  Failing  Newspaper 
Bill. 

It  is  my  firm  hope  that  you  will  reappraise  the  interpretation  of  the  antitrust 
laws  so  as  to  allow  these  joint  arrangements  to  be  made.  It  is  difficult  to  see  why 
it  is  legal  to  merge  but  illegal  to  do  less.  I  hope  you  will  agree  with  me  that  it 
is  in  the  public  interest  to  allow,  wherever  possible,  joint  arrangements  to  be 
made  in  order  to  preserve  the  existence  of  independent  editorial  voices  in  every 
community. 

I  call  this  entire  matter  to  your  attention  because  I  believe  it  is  so  vital  to 
preserve  competitive  editorial  voices  in  every  community  possible.  I  commend 
it  to  you  for  prompt  action  upon  your  confirmation  by  the  Senate. 

I  am  happy  to  support  your  confirmation. 


[From  Honolulu  Advertiser,  May  16,  1969] 
Hawaii  Legislature  Endorses  Newspaper  Bill 

The  Hawaii  State  Senate  and  House  have  gone  on  record  as  endorsing  na- 
tional legislation  designed  to  keep  Honolulu  and  other  cities  from  becoming 
either  one-newspaper  or  one-newspaper-owner  communities. 

The  Senate  on  Wednesday  and  the  House  yesterday  each  unanimously  adopted 
a  concurrent  resolution  "expressing  full  support  in  the  passage  of  the  News- 
paper Preservation  Bills." 

Three  members  of  the  Hawaii  Congressional  delegation — Senators  Daniel  K. 
Inouye  and  Hiram  L.  Fong  and  Representative  Spark  M.  Matsunaga — are  play- 
ing a  leading  role  in  sponsoring  the  legislation.  They  have  31  other  Senators 
and  some  90  other  Representatives  as  co-sponsors. 

The  bills  would  provide  relief  from  a  recent  U.S.  Supreme  Court  ruling  in  a 
Tucson  newspaper  case  which  places  in  jeopard  joint-plan  publishing  arrange- 
ments in  a  score  of  U.S.  cities  including  Honolulu. 

The  Hawaii  Legislature's  resolution  reads  as  follows  : 

"Whereas,  there  has  been  an  alarming  decline  in  the  number  of  American 
newspapers  to  the  point  where  there  are  fewer  than  60  cities  with  competing 
dailies  as  against  552  such  cities  a  half -century  ago ;  and 

"Whereas,  22  such  cities  have  been  able  to  maintain  newspaper  competition 
only  by  virtue  of  joint  operating  plans  in  which  a  newspaper  in  dire  financial 
straits  merges  with  its  stronger  competition,  its  commercial  components  (me- 
chanical, advertising,  circulation)  but  withholding  its  editorial  functions;  and 

"Whereas,  the  alternate  in  such  cases  is  to  enter  into  a  full  merger,  with  the 
result  of  a  single  ownership  of  morning  and  evening  papers  and  of  a  single 
editorial  policv — as  has  been  done  in  such  cities  as  Milwaukee  (11th  largest  U.S. 
city  in  population,  1960  census).  New  Orleans  (15th),  Atlanta  (24th),  Min- 
neapolis (25th),  Indianapolis  (26th),  Louisville  (31st)  and  numerous  other 
cities  larger  than  Honolulu  (43rd  in  size)  :  and 
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"Whereas,  the  joint-plan  operation  of  The  Honolulu  Advertiser  and  the  Hono- 
lulu Star-Bulletin,  separately  owned  and  with  independent  editorial  policies  and 
staffs,  has  given  the  community  that  healthy  diversity  of  opinion  and  commentary 
which  is  essential  to  public  awareness  and  understanding  of  vital  issues ;  and 

'Whereas,  the  joint-plan  operation  has  enabled  the  two  Honolulu  newspapers 
to  employ  talented  staffs,  to  add  such  supplemental  news  services  as  that  of  The 
New  York  Times  and  of  the  Washington  Post-Los  Angeles  Times,  and  to  expand 
the  news  coverage  provided  the  citizenry,  for  example.  The  Honolulu  Advertiser's 
editorial  budget  increased  from  $500,000  to  $1.1  million  a  year  under  the  joint- 
plan  operation ;  and 

"Whereas,  in  response  to  a  United  States  Supreme  Court  decision  adverse  to  the 
joint-plan  operation,  there  have  been  introduced  in  the  United  States  Senate  and 
the  House  of  Representatives  identical  bills  for  newspaper  preservation  spon- 
sored by  Hawaii's  U.S.  Senators  Dan  Inouye  and  Hiram  Fong  and  31  other  Sena- 
tors and  by  Hawaii's  U.S.  Representative  Spark  M.  Matsunaga  and  some  90 
other  Representatives,  respectively  ;  and 

"Whereas,  this  legislation  proposes  that  a  failing  newspaper  merging  its  com- 
mercial but  not  its  editorial  functions  with  its  comeptitor  will  be  regarded  under 
the  law  as  a  full  merger,  but  with  no  predatory  practices  permitted ;  and 

"Whereas,  the  existing  Honolulu  joint-plan  must  be  allowed  to  continue  be- 
cause its  dissolution  will  precipitate  either  a  single  newspaper  or  single  owner- 
ship of  both  newspapers  to  the  great  loss  and  detriment  to  the  State  of  Hawaii, 
including  the  City  and  County  of  Honolulu ;  now,  therefore, 

"Be  it  Resolved  by  the  Senate  of  the  Fifth  Legislature  of  the  State  of  Hawaii, 
Regular  Session  of  1969,  the  House  of  Representatives  concurring,  that  this  body 
expresses  its  full  support  in  the  passage  of  the  Newspaper  Preservation  Bills ; 
and 

"Be  it  Further  Resolved  that  duly  certified  copies  of  this  Concurrent  Resolu- 
tion be  transmitted  to  the  Honorable  Richard  M.  Nixon,  President  of  the  U.S. ; 
the  Honorable  Hiram  L.  Fong,  U.S.  Senator;  the  Honorable  Daniel  K.  Inouye, 
U.S.  Senator;  the  Honorable  Spark  M.  Matsunaga,  U.S.  Representative;  the 
Honorable  Patsy  T.  Mink,  U.S.  Representative;  the  Honorable  Governor  John  A. 
Burns ;  L.  Porter  Dickinson,  President  and  Director  of  Hawaii  Newspaper 
Agency  Inc. ;  Chinn  Ho,  Chairman  of  the  Board  of  Directors,  Honolulu  Star- 
Bulletin  ;  Alexander  S.  Atherton,  President,  Honolulu  Star-Bulletin ;  and  Thurs- 
ton Twigg-Smith,  President  and  Publisher,  The  Honolulu  Advertiser." 


Fifth  Legislature,  1909,  State  of  Hawaii 

senate  concurrent  resolution  85  expressing  full  support  in  the  passage  of 

the  newspaper  preservation  bills 

Whereas,  there  has  been  an  alarming  decline  in  the  number  of  American  news- 
papers to  the  point  where  there  are  fewer  than  60  cities  with  competing  dailies  as 
against  552  such  cities  a  half-century  ago ;  and 

Whereas,  22  sneh  cities  have  been  able  to  maintain  newspaper  competition  only 
by  virtue  of  joi'  t  operating  plans  in  which  a  newspaper  in  dire  financial  straits 
merges  with  its  stronger  competition,  its  commercial  components  (mechanical, 
advertising,  circulation)  but  withholding  its  editorial  functions;  and 

Whereas,  the  alternative  in  such  cases  is  to  enter  into  a  full  merger,  with  the 
result  of  a  single  ownership  of  morning  and  evening  papers  and  of  a  single  edi- 
torial policy — as  has  been  done  in  such  cities  as  Milwaukee  (11th  largest  U.S. 
city  in  population,  1960  census),  New  Orleans  (15th),  Atlanta  (24th),  Minneap- 
olis (25th),  Indianapolis  (26th),  Louisville  (31st)  and  numerous  other  cities 
larger  than  Honolulu  (43rd  in  size)  ;  and 

Whereas,  the  joint-plan  operation  of  The  Honolulu  Advertiser  and  the  Hono- 
lulu Star-Bulletin,  separately  owned  and  with  independent  editorial  policies  and 
staffs,  have  given  the  community  that  healthy  diversity  of  opinion  and  commen- 
tary which  is  essential  to  public  awareness  and  understanding  of  vital  issues ; 
and 

Whereas,  the  joint-plan  operation  has  enabled  the  two  Honolulu  newspapers  to 
employ  talented  staffs,  to  add  such  supplemental  news  services  as  that  of  The 
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New  York  Times  and  of  the  Washington  Post-Los  Angeles  Times,  and  to  expand 
the  news  coverage  provided  the  citizenry,  for  example,  The  Honolulu  Advertiser's 
editorial  budget  increased  from  $500,000  to  $1.1  million  a  year  under  the  joint- 
plan  operation ;  and 

Whereas,  in  response  to  a  United  States  Supreme  Court  decision  adverse  to 
the  joint-plan  operation,  there  have  been  introduced  in  the  United  States  Senate 
and  the  House  of  Representatives  identical  bills  for  newspaper  preservation  spon- 
sored by  Hawaii's  U.S.  Senators  Dan  Inouye  and  Hiram  Fong  and  31  other  sena- 
tors and  by  Hawaii's  U.S.  Representative  Spark  M.  Matsunaga  and  some  90  other 
representatives,  respectively  ;  and 

Whereas,  this  legislation  proposes  that  a  failing  newspaper  merging  its  com- 
mercial but  not  its  editorial  functions  with  its  competitor  will  be  regarded  under 
the  law  as  a  full  merger,  but  with  no  predatory  practices  permitted  ;  and 

Whereas,  the  existing  Honolulu  joint-plan  must  be  allowed  to  continue  be- 
cause its  dissolution  will  precipitate  either  a  single  newspaper  or  single  owner- 
ship of  both  newspapers  to  the  great  loss  and  detriment  to  the  State  of  Hawaii, 
including  the  Citv  and  County  of  Honolulu ;  now,  therefore, 

Be  It  Resolved  by  the  Senate  of  the  Fifth  Legislature  of  the  State  of  Hawaii, 
Regular  Session  of  1969,  the  House  of  Representatives  concurring,  that  this  body 
expresses  its  full  support  in  the  passage  of  the  Newspaper  Preservation  bills ; 

Belt  Further  Resolved  that  duly  certified  copies  of  this  Concurrent  Resolution 
be  transmitted  to  the  Honorable  Richard  M.  Nixon,  President  of  the  U.S.;  the 
Honorable  Hiram  L.  Fong,  U.S.  Senator;  the  Honorable  Daniel  K.  Inouye,  U.S. 
Senator;  the  Honorable  Spark  M.  Matsunaga.  U.S.  Representative;  the  Honor- 
able Patsy  T.  Mink.  U.S.  Representative:  the  Honorable  Governor  John  A.  Burns; 
L  Porter  Dickinson,  President  and  Director  of  Hawaii  Newspaper  Agency 
Inc  •  Chinn  Ho,  Chairman  of  the  Board  of  Directors,  Honolulu  Star-Bulletin ; 
Alexander  S.  Atherton.  President,  Honolulu  Star-Bulletin ;  and  Thurston  Twigg- 
Smith.  President  and  Publisher,  The  Honolulu  Advertiser. 


City  Council  of  Honolulu — Resolution  196  (1969) 

Whereas  the  State  Legislature  of  Hawaii  has  unanimously  adopted  a  con- 
current resolution  "expressing  full  support  in  the  passage  of  the  Newspaper  Pres- 
ervation Bills" ;  and  .  , 

Whereas  said  Congressional  proposals  would  permit  Honolulu  s  two  major 
daily  newspapers  to  continue  their  joint  commercial  operations  while  maintain- 
ing editorial  independence ;  and  . 

Whereas,  the  continuance  of  editorially  competitive  newspapers  is  preferable 
to  the  posible  alternative  of  total  merger  between  the  .two  main  Honolulu  daily 
newspapers ;  now,  therefore 

Be  It  Resotved  by  the  Council  of  the  City  and  County  of  Honolulu  that  it  Lre- 
quest  the  Congress  of  the  United  States  to  enact  the  Newspaper  Preservation 

Bills;]  and  .      ,.  .  ,     ,, 

Be  It  Further  Resolved  that  the  Clerk  be,  and  she  hereby  is,  directed  to  trans- 
mit copies  of  this  resolution  to  members  of  the  Hawaii  Congressional  Delegation  ; 
to  Senator  James  O.  Eastland,  Chairman  of  the  Senate  Judiciary  Committee;  to 
Representative  Emanuel  Celler.  Chairman  of  the  House  Judiciary  Committee ; 
to  Governor  John  A.  Burns ;  to  the  Honolulu  Star-Bulletin,  and  to  the  Hono- 
lulu Advertiser. 

Introduced  bv  seven  councilmen. 

Date  of  introduction  :  May  20, 1969.  Honolulu,  Hawaii. 


County  Council,  County  of  Kauai — Resolution  No.  42 

Whereas  the  State  Legislature  of  Hawaii— the  Senate  on  May  15,  1969  and 
the  House  on  Mav  16.  1969— did  unanimously  adopt  a  concurrent  resolution  "ex- 
pressing fully  support  in  the  passage  of  the  Newspaper  Preservation  Bills ;  and 

Whereas  this  body  wholeheartedly  shares  the  views  and  conclusions  expresed 
in  the  attached  resolution  of  the  Hawaii  Legislature ;  Now,  therefore, 
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Be  It  Resolved  By  the  Council  of  the  County  of  Kauai,  State  of  Hawaii  That 
it  go  on  record  as  asking  the  Congress  of  the  United  States  to  expeditiously  enact 
the  Newspaper  Preservation  Rills. 

Beit  further  resolved,  That  copies  of  this  resolution  he  sent  to  the  members  of 

™e+)H\7a"  Congressional  Delegation  ;  to  Senator  James  O.  Eastland,  Chairman 

I  I  e    £      e  Judl?ary  Committee;  to  Representative  Emanuel  Celler,  Chairman 

of  the  House  Judiciary  Committee ;  to  Governor  John  A.  Burns ;  and  to  the 

Honolulu  Star-Bulletin  and  the  Honolulu  Advertiser 

Introduced  by  Chairman  of  the  Council. 

Office  of  the  County  Clerk,  County  of  Kauai,  State  of  Hawaii,  Lihue,  Kauai 
Hawaii. 

CERTIFICATE 

I  hereby  certify  that  hereto  attached  is  a  true  and  correct  copv  of  Resolution 
u°,\  '  ^hl€h  was  ad°I)ted  by  thc  Council  of  the  County  of  Kauai  at  a  meeting 
held  on  June  4,  1969,  by  the  following  vote  of  the  said  Council  ■ 

Totair— 7d°Pti0n :  ArZad0n'  Hir°ta,  Kubota,  Seto,  Shiramizu,  Souza,  Gonsalves, 

Against  adoption  :  None,  Total — 0. 
Absent  and  not  voting :  None,  Total — 0. 
Dated  at  Lihue,  Kauai,  Hawaii,  June  4,  1969. 

Kenneth  K.  Yamamoto, 
County  Clerk,  County  of  Kauai. 

„       „  _   _  ILWO  Local  142,  April  17,  1969. 

Hon.  Hiram  L.  Fong, 

U.S.  Senator,  The  United  States  Senate, 
Washington,  D.C. 

Dear  Senator  Fong:  I  am  writing  on  behalf  of  the  26,000  members  of  the 
International  Longshoremen's  &  Warehousemen's  Union  in  the  State  of  Hawaii 
who  ask  you  to  support  the  Newspaper  Preservation  Bill  which  has  been  intro- 
duced in  both  houses  of  the  Congress. 

We  are  deeply  concerned  with  the  enactment  of  such  legislation  because  of 
the  recent  Supreme  Court  decision  in  the  Tucson  newspaper  case.  We  are  con- 
cerned because  the  decision,  unless  remedied  by  legislation,  poses  a  very  real 
threat  to  the  morning  Honolulu  Advertiser  and  to  several  other  daily  papers  in 
the  United  States  which  are  produced  and  distributed  on  a  joint  facility  arrange- 
ment with  a  competing  publication. 

We  represent  the  circulation  department  employees  of  both  the  Advertiser 
and  its  afternoon  competitor,  the  Honolulu  Star-Bulletin,  and  we  understand  the 
economics  of  the  newspaper  industry. 

Because  of  the  desirability— yes,  the  necessity— of  maintaining  two  competing 
news  and  editorial  voices  in  Hawaii,  we,  and  the  other  five  newspaper  craft 
unions,  cooperated  with  the  publishers  in  the  formulation  and  effectuation  of 
the  joint  facility  arrangement. 

It  is  our  opinion  that  the  Tucson  decision  will  magnify  the  "problem"  it  would 
in  theory  eliminate.  Certain  papers  produced  and  distributed  by  joint  facilities 
would  be  forced  to  close.  Other  papers,  unable  because  of  the  decision  to  enter 
into  a  joint  plan,  would  meet  the  same  fate.  In  such  instances  the  community 
is  the  loser. 

Today  we  have  in  Hawaii  two  independent  dailies.  We  have  two  distinct  edi- 
torial policies  and  excellent  news  coverage ;  we  want  to  keep  both. 

We  believe,  because  we  are  familiar  with  the  local  situation,  that  if  the  joint 
facility  were  broken  up,  the  Advertiser  would  die. 

In  theory  it  could  be  argued  that  some  person  or  some  corporation  would 
establish  a  new  morning  daily.  However,  the  people  of  our  State  and  the  i>eople 
in  the  severa  states  where  join  production  facilities  exist  cannot  read  theory. 
They  want  and  need  two  or  more  competing  papers. 

We  urge  you  and  your  colleagues  to  support  the  Newspaper  Presrvation  Bill 
and  thus  preserve  the  Advertiser  and  other  daily  newspapers. 

Incidentally,  all  of  the  newspaper  unions  in  Honolulu  recently  negotiated  the 
highest  wage  increaes  ever.  The  increase,  which  range  from  $40  to  $48  per  week, 
would  not  have  been  possible  without  joint  facility  production  and  distribution. 
Sincerely, 

Carl  Damaso,  President. 
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[Honolulu  Star-Bulletin,  Apr.  5,  1969] 
ILWU  Urges  Support  of  Newspaper  Bill 

The  ILWU,  representing  26,000  members  in  Hawaii,  says  the  community  will 
lie  the  "loser"  if  newspaper  production  and  distribution  by  joint  facilities  is  not 
allowed  to  continue. 

In  a  letter  to  Hawaii's  congressional  delegation,  Carl  Uamaso,  president  of 
ILWU  Local  142,  has  urged  support  of  the  Newspaper  Preservation  Bill  recently 
introduced  in  Congress. 

"We  are  deeply  concerned  with  the  enactment  of  such  legislation  because  of  the 
recent  Supreme  Court  decision  in  the  Tucson,  Ariz.,  newspaper  case. 

"We  are  concerned  because  the  decision,  unless  remedied  by  legislation,  poses 
a  very  real  threat  to  the  morning  Honolulu  Advertiser  and  to  the  several  other 
daily  papers  in  the  United  States  which  are  produced  and  distributed  on  a  joint 
facility  arrangement  with  a  comi>eting  publication." 

Damaso  said  the  ILWU  represents  circulation  department  employes  of  both 
the  Hononolulu  Star-Bulletin  and  Advertiser,  and  understands  the  economics 
of  the  newspaper  industry. 

He  said  because  of  the  "desirability — yes,  the  necessity"  of  maintaining  two 
competing  news  and  editorial  voices  in  Hawaii,  the  ILWU  and  five  other  news- 
paper craft  unions  cooperated  with  the  publishers  in  the  formation  of  the  joint 
arrangement. 

"It  is  our  opinion  that  the  Tucson  decision  will  magnify  the  'problem'  it  would 
in  theory  eliminate. 

"Certain  papers  produced  and  distributed  by  joint  facilities  would  be  forced 
to  close.  Other  papers,  unable  because  of  the  decision  to  enter  into  a  joint  plan, 
would  meet  the  same  fate.  In  such  instances,  the  community  is  the  loser. 

"Today  we  have  in  Hawaii  two  independent  dailies.  We  have  two  distinct 
editorial  policies  and  excellent  news  coverage ;  we  want  to  keep  both. 

"We  believe,  because  we  are  familiar  with  the  local  situation,  that  if  the 
joint  facility  were  broken  tip,  the  Advertiser  would  die. 

"In  theory,  it  could  be  argued  that  some  person  or  some  corporation  would 
establish  a  new  morning  daily. 

"However,  the  people  of  our  State  and  the  people  in  the  several  states  where 
joint  production  facilities  exist  cannot  read  theory.  They  want  and  need  two 
or  more  competing  papers. 

"Incidentally,  all  of  the  newspaper  unions  in  Honolulu  recently  negotiated 
the  highest  wage  increases  ever. 

"The  increases,  which  range  from  $40  to  $48  per  week,  would  not  have  been 
possible  without  joint  facility  production  and  distribution,"  the  ILWU  president 
said. 

[From  the  Sunday  Star-Bulletin  &  Advertiser,  Honolulu,  Apr.  6,  1969] 

ILWU   Backs  Bill  to  Save  Newspaper 

Support  of  the  Newspaper  Preservation  Bill  now  in  Congress  was  voiced 
yesterday  by  the  International  Longshoremen's  and  Warehousemen's  Union  in 
Hawaii,  on  behalf  of  its  26,000  members. 

Carl  Damaso,  president  of  the  statewide  Local  142,  said  the  remedial  legis- 
lation is  necessary  because  of  the  Supreme  Court  ruling  in  a  Tucson  newspaper 
case. 

The  decision,  he  said  in  a  letter  to  Hawaii's  congressional  delegation,  poses 
a  real  threat  to  the  Honolulu  Advertiser  and  other  papers  which  operate  on 
a  joint-plan  basis. 

Under  this  plan,  commercial  and  production  facilities  of  two  papers  are  con- 
solidated, but  separate  ownerships  and  separate  and  independent  editorial 
policies  and  staffs  are  maintained. 

Twenty-one  U.S.  cities  from  San  Francisco  to  Pittsburgh,  from  Nashville  to 
Salt  Lake  City,  have  such  arrangements  as  an  alternative  to  a  single  ownership. 

SPONSORS    OF   BILL 

Sens.  Daniel  K.  Inouye  and  Hiram  L.  Fong  and  Rep.  Spark  M.  Matsunaga 
are  among  the  32  senators  and  more  than  90  representatives  sponsoring  the 
Newspaper  Preservation  Bill. 
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The  ILWU  letter  pointed  out  that  "we  represent  the  circulation  department 
employes  of  both  the  Advertiser  and  its  afternoon  competitor,  the  Honolulu 
Star-Bulletin,  and  we  understand  the  economics  of  the  newspaper  industry. 

"Because  of  the  desirability — yes,  the  necessity — of  maintaining  two  compet- 
ing and  editorial  voices  in  Hawaii,  we,  and  the  other  five  newspaper  craft 
unions,  cooperated  with  the  publishers  in  the  formulation  and  effectuation  of 
the  joint  facility  arrangement. 

TUCSON    DECISION 

"It  is  our  opinion  that  the  Tucson  decision  will  magnify  the  'problem'  it 
would  in  theory  eliminate.  Certain  papers  produced  and  distributed  by  joint 
facilities  would  be  forced  to  close.  Other  papers,  unable  because  of  the  decision 
to  enter  into  a  joint  plan,  would  meet  the  same  fate.  In  such  instances  the  com- 
munity is  the  loser. 

"Today  we  have  in  Hawaii  two  independent  dailies.  We  have  two  distinct 
editorial  policies  and  excellent  news  coverage.  We  want  to  keep  both. 

"We  believe,  because  we  are  familiar  with  the  local  situation,  that  if  the  joint 
facitlity  were  broken  up,  the  Advertiser  would  die. 

THEORY  ONLY 

"In  theory  it  could  be  argued  that  some  person  or  some  corporation  would  es- 
tablish a  new  morning  daily.  However,  the  people  of  our  state  and  the  people 
in  the  several  states  where  joint  production  facilities  exist  cannot  read  theory. 
They  want  and  need  two  or  more  competing  papers. 

"We  urge  you  and  your  colleagues  to  support  the  Newspaper  Preservation 
Bill  and  thus  preserve  the  Advertiser  and  other  daily  newspapers. 

"Incidentally,  all  of  the  newspaper  unions  in  Honolulu  reecntly  negotiated 
the  highest  wage  increases  ever.  The  increases,  which  range  from  $40  to  $48 
a  week,  would  not  have  been  possible  without  joint  facility  production  and 
distribution." 

GUILD   BACKING 

An  endorsement  of  the  Newspaper  Preservation  Bill  similar  to  the  ILWU's 
was  announced  April  1  by  the  executive  committee  of  the  370-member  Hawaii 
Newspaper  Guild  (AFL-CIO). 

The  congressional  sponsors  of  the  legislation  include  both  liberals  and  con- 
servatives from  the  Democratic  and  Republican  parties. 


[From  the  Honolulu  Advertiser,  Apr.  15,  1969] 
Newspaper  Bills  Given  Support  by  Pressmen 

The  Honolulu  Printing  Pressmen  &  Assistants  Union,  Local  413,  has  an- 
nounced its  support  of  the  Newspaper  Preservation  Bills  now  pending  in 
Congress. 

The  union  whose  members  are  employed  by  the  Hawaii  Newspaper  Agency, 
joint  production  facility  for  The  Advertiser  and  the  Star-Bulletin,  is  the  fifth 
labor  organization  to  pledge  its  support  to  the  Congressional  legislation. 

John  Pedro,  president  of  the  Pressmen's  Union,  said  he  and  his  members  are 
asking  Hawaii's  Congressional  delegation  and  other  Congressmen  to  support 
the  Newspaper  Preservation  Bills. 

He  said  passage  of  the  bills  would  "eliminate  the  threat  to  the  existence 
of  the  morning  Honolulu  Advertiser,  a  threat  created  by  the  recent  Supreme 
Court  decision  in  the  Tucson  newspaper  case. 

"We  do  not  challenge  the  high  court,"  he  said,  adding : 

"But  we  believe  the  decision,  if  applied  to  all  papers  produced  and  distributed 
on  a  joint  facility  basis,  threatens  the  existence  of  many  daily  papers  and  will 
be  the  cause  of  many  cities  winding  up  with  one  daily  paper  or  with  single 
ownership. 

"The  intent  of  the  Sherman  Act,  as  we  understand  it,  is  to  prevent  monopolies. 

"The  Tucson  decision,  unless  remedied  by  legislation,  will  encourage  news- 
paper monopolies  in  certain  cities  and  defeat  the  purpose  of  the  Sherman  Act." 

Pedro  pointed  out  that  the  Pressmen  have  negotiated  with  The  Advertiser 
and  the  Star-Bulletin  (and  their  joint  production  facility,  the  Hawaii  News- 
paper Agency)  for  more  than  10  years. 
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"We  are  familiar  with  the  past  and  current  financial  status  of  both,"  he  said. 
"It  is  our  opinion  that  The  Advertiser  would  have  died  had  it  not  entered  into 
a  joint  facility  arrangement  with  its  competitor." 

Pedro  also  pointed  out  that  in  Honolulu  "the  two  dailies  have  two  distinct 
editorial  policies  and  Honolulu  has  superior  news  coverage. 

"It  is  the  consensus  of  the  community  that  it  would  be  a  tragedy  for  Honolulu 
to  become  a  single-ownership  city  or  a  single-daily  city,"  he  said. 

Pedro  and  the  152  members  in  the  Honolulu  and  Hilo  local  of  the  Pressmen's 
Union  said  Congressional  support  of  the  Newspaper  Preservation  Bills  "would 
contribute  greatly  to  the  preservation  of  competitive  journalism  here  and  in 
several  other  cities." 

Other  newspaper  unions  which  have  expressed  support  for  the  bills  are  the 
Hawaii  Newspaper  Guild,  Lithographers  &  Photoengravers,  ILWU  and  Inter- 
national Association  of  Machinists. 


[From  the  Honolulu  Advertiser,  Apr.  S,  1969] 
Third  Union  Joins  Press  Plea 

Honolulu  members  of  the  Lithographers  and  Photoengravers  International 
Union  yesterday  wrote  to  the  Hawaii  Congressional  delegation  in  support  of 
the  Newspaper  Preservation  Bill. 

This  is  the  third  Hawaii  union  to  do  so,  the  Hawaii  Newspaper  Guild  (AFL- 
CIO)  and  the  ILWU  having  taken  similar  action  last  week. 

Thomas  K.  Sing,  president  of  Local  201,  said  the  lithographers  and  photoen- 
gravers are  fearful  "that  the  recent  Supreme  Court  decision  in  the  Tucson 
newspaper  case  will  put  The  Advertiser  out  of  business  unless  the  Newspaper 
Preservation  Bill  become  law. 

"We  are  also  concerned,"  Sing  said  in  his  letters  to  Sens.  Hiram  L.  Fong  and 
Daniel  K.  Inouye  and  to  Reps.  Patsy  T.  Mink  and  Spark  M.  Matsunaga,  "with 
the  threat  posed  by  the  decision  to  many  other  American  daily  papers  which  are 
operating  under  joint  facility  agreements." 

Many  of  the  union's  members  work  at  the  Hawaii  Newspaper  Agency,  which 
perforins  all  non-editorial  functions  for  The  Advertiser  and  the  Star-Bulletin. 

"We  can  assure  you,"  Sing  told  the  delegation,  "that  there  is  strong  editorial 
and  news  competition  between  our  two  Honolulu  dailies.  Indeed,  there  is  more 
competition  today  than  there  was  prior  to  the  formation  of  the  joint  facility. 

"A  few  weeks  ago  in  joint  negotiations  with  the  five  other  newspaper  imions, 
we  were  able  to  obtain  wages  that  are  among  the  highest  in  the  nation. 

"Incidentally,  in  Honolulu  the  newspaper  unions  have  negotiated  jointly  for 
almost  10  years — and  this  approach  to  collective  bargaining  has  virtually  elimi- 
nated the  possibility  of  a  multiplicity  of  strikes  which  sometimes  take  place 
when  union  agreements  have  separate  expiration  dates." 

Senators  Fong  and  Inouye  and  Representative  Matsunaga  are  among  co-spon- 
sors of  the  Newspaper  Preservation  Bill. 

This  legislation  would  provide  that  a  financially  failing  paper  which  con- 
solidates its  advertising,  circulation  and  mechanical  departments  but  not  its 
<  ditorial  department  with  its  stronger  competitor,  will  be  treated  under  law  as 
if  it  were  in  a  full  merger.  No  predatory  practices  would  be  permitted. 


[From  the  Honolulu  Advertiser,  Apr.  2,  1969] 
Union  Supports  Law  To  Save  Newspapers 

The  Executive  Committee  of  the  370-member  Hawaii  Newspaper  Guild  (AFL- 
CIO)  yesterday  recommended  that  Guildsmen  in  the  Islands  support  the  News- 
paper Preservation  Bills  recently  introduced  in  Congress. 

The  Hawaii  Newspaper  Guild's  members  work  at  The  Honolulu  Advertiser, 
the  Star-Bulletin  and  Hawaii  Newspaper  Agency  in  Honolulu ;  the  Hawaii  Trib- 
une-Herald in  Hilo  and  the  Maui  News  in  Wailuku. 

The  Guild's  Executive  Committee  expressed  concern  over  a  recent  United 
States  Supreme  Court  ruling  in  the  Tucson  newspaper  case  and  its  possible 
implications  for  The  Advertiser. 
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The  Executive  Committee  urged  Guild  members  to  write  to  their  U.S.  Senators 
and  Representatives,  to  State  legislators  and  other  interested  parties,  asking 
them  to  support  the  Newspaper  Preservation  Bills. 

"Our  concern  is  with  the  direct  and  immediate  threat  to  the  survival  of 
The  Advertiser,"  the  Executive  Commitltiee  said. 

Text  of  the  suggested  letter  to  be  written  to  the  Congressional  delegation  and 
others  follows: 

"On  behalf  of  the  370  members  of  the  Hawaii  Newspaper  Guild,  I  write  to  ask 
your  support  of  the  Newspaper  Preservation  Bills  recently  introduced  by  25 
Senators  and  84  Representatives. 

"Our  concern  in  the  matter  stems  from  the  direct  and  immediate  threat  to 
the  survival  of  The  Honolulu  Advertiser  posed  by  the  Supreme  Court's  ruling 
in  the  Tucson  newspaper  case.  It  is  our  understanding  that  the  financially 
weaker  paper  in  many,  if  not  in  all  of  the  other  21  cities  with  joint  newspaper 
plans,  is  equally  imperiled. 

"We  recognize,  better  than  most  organizations,  the  importance  to  an  open 
society  of  a  vibrant  press  and  of  the  need  to  preserve  competition  of  ideas  in  the 
marketplace.  We  are  all  too  aware  that  nationally,  cities  with  competing  news- 
papers have  declined  from  552  a  half-century  ago  to  about  50  now — of  which  22 
are  in  the  joint-plan  category. 

"Some  six  and  a  half  years  ago,  the  morning  Advertiser — which  was  in  dire 
financial  circumstances — was  saved  by  its  entry  into  a  joint  plan  with  the  evening 
Star-Bulletin.  Advertising,  circulation  and  mechanical  functions  were  merged, 
but  ownerships  and  editorial  policies  and  staffs  remained  separate.  It  was  clear 
that  the  merging  of  only  the  mechanical  departments — which  the  Justice  Depart- 
ment has  said  it  would  condone  in  such  cases — would  not  produce  economies 
sufficient  to  sustain  the  operation. 

"As  a  result  of  the  partial  merger — the  alternative  to  a  single  ownership  of 
morning  and  afternoon  papers  and  a  single  editorial  policy — Honolulu  is  remark- 
ably well  served  by  the  diversity  of  news  and  editorial  commentary. 

"Our  representation  of  a  significant  number  of  the  employees  of  the  two  papers 
here  makes  us  familiar  with  local  newspaper  economics.  If  the  joint  plan  here 
were  broken  up,  The  Advertiser  as  an  entity  would  die. 

"Theoretically,  it  migh  be  suggested  that  a  new  organization  would  move  in 
to  fill  the  void.  Realistically,  it  would  not.  Honolulu  would  wind  up  as  a  single- 
ownership  city,  just  as  much  larger  cities  have :  Milwaukee,  Minneapolis,  New 
Orleans,  Atlanta,  Indianapolis,  many  others. 

"This  would  be  as  tragic  as  it  is  needless.  Your  support  of  the  Newspaper 
Preservation  Bills  would  contribute  greatly  to  the  preservation  of  independent 
editorial  voices  here  and  elsewhere.  We  hope  that  your  reply  will  be  favorable." 


Hotel,  Restaurant  Employees  & 
Bartenders'  Union,  Local  5,  AFL-CIO, 

Honolulu,  Hawaii,  May  5, 1969. 
Senator  Hiram  L.  Fong, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Fong  :  Hawaii  Teamsters  &  Allied  Workers,  Local  906,  and 
Hotel,  Restaurant  Employees  &  Bartenders'  Union,  Local  5,  are  concerned  over 
the  jeopardy  in  which  The  Honolulu  Advertiser  is  placed  by  the  recent  ruling  of 
the  U.S.  Supreme  Court  in  the  Tucson  press  case. 

It  is  common  knowledge  that  The  Advertiser  went  through  a  substantial  period 
of  losses  prior  to  the  merger  of  its  commercial  departments  with  those  of  the 
financially  stronger  Honolulu  Star-Bulletin.  As  a  consequence  of  the  consolida- 
tion of  mechanical,  advertising  and  circulation  functions,  but  with  maintenance 
of  separate  ownerships  and  separate  editorial  staffs  and  policies,  The  Honolulu 
Advertiser  has  been  able  to  continue  publication  ;  so  that  the  papers  here  provide 
two  different  and  independent  viewpoints  to  the  community. 

Although  Local  906  and  Local  5  do  not  always  agree  with  either  paper  on 
issues  facing  organized  labor,  the  community  and  the  nation,  we  fully  recognize 
the  importance  of  having  the  greatest  possible  diversity  of  independent  opinion 
and  comment. 


553 

It  is  our  understanding  that  a  score  of  other  cities  across  America  have  similar 
joint-plan  arrangements  and  are  also  seeking  legislative  relief  from  the  Court's 
ruling  on  Tucson.  The  fact  that  33  United  States  Senators  and  some  90  Repre- 
sentatives of  both  parties  and  of  widely  varied  views  have  sponsored  Newspaper 
Preservation  Bills  is  indicative  of  the  magnitude  of  the  problem  and  the  need  for 
a  Congressional  remedy. 

These  Xewspaper  Preservation  Bills  have  the  announced  support  of  the  Hawaii 
Newspaper  Guild,  the  Printing  Pressmen  &  Assistants  Union,  Local  413,  the 
Lithographers  &  Phot oengra vers  Union,  Local  201.  and  the  ILYVU,  Local  142,  all 
of  whom  have  had  contracts  with  the  two  Honolulu  dailies  for  the  six  years  of 
the  joint-plan  operation,  and  are  thus  intimately  familiar  with  the  economics  otf 
the  local  press.  Local  996  and  Local  5  join  with  these  unions  in  urging  the 
Hawaii  Congressional  delegation  and  their  colleagues  to  give  hearty  support  to 
the  Newspaper  Preservation  Bills. 
Sincerely  yours, 

Arthur  A.  Rutledge, 

President. 


[From  the  Honolulu  Advertiser,  May  15,  1969] 
Seventeen  Thousand-Member  HGEA  Favors  Newspaper  Bills 

The  17,000-member  Hawaiian  Government  Employees  Association  has  endorsed 
the  Newspaper  Preservation  Bills  now  before  Congress  and  urged  their  "expe- 
ditious passage.'' 

The  legislation  is  being  sponsored  in  the  U.S.  Senate  by  Hawaii  Sens.  Daniel  K. 
Inouye  and  Hiram  L.  Fong;  and  Sens.  Mike  Mansfield,  the  majority  leader; 
Fred  R.  Harris,  national  Democratic  chairman ;  Alan  Cranston,  Hugh  Scott. 
Wallace  Bennett,  George  Murphy,  Howard  Baker  and  24  others. 

In  the  House  the  sponsors  include  Reps.  Spark  Matsunaga,  Ed  Edmondson, 
House  majority  whip  Hale  Boggs.  James  Symington.  Edith  Green,  Don  Clausen, 
William  Mailliard,  Paul  McCloskey  Jr.  and  82  others. 

The  HGEA  support  of  the  measure  is  the  latest  in  a  series  of  union  and  other 
endorsements  in  Hawaii. 

Daniel  K.  Ainoa,  executive  director  of  HGEA.  sent  the  following  letter  to  the 
Hawaii  delegation : 

"The  Hawaiian  Government  Employees  Association,  with  17,000  members,  is 
writing  to  ask  your  support  of  the  Newspaper  Preservation  Bills  (S-1520  and 
HR-8765)  and  to  urge  their  expeditious  passage. 

"We  are  aware  of  the  recent  court  decision  in  the  Tucson  newspaper  case  and 
the  threat  it  represents  to  the  survival  of  the  Honolulu  Advertiser  and  its  joint- 
plan  relationship  with  the  afternoon  Star-Bulletin. 

"The  Advertiser  was  widely  known  to  be  in  an  ominous  financial  condition 
before  entering  in  1962  4nto  a  consolidation  of  its  commercial  departments  with 
those  of  the  Star-Bulletin  (but  with  a  retention  of  independent  ownerships  and 
editorial  istaffs  and  policies).  It  is  clear  that  if  the  joint  arrangement  were 
ordered  dissolved.  The  Advertiser  could  not  survive  as  a  separate  institution. 

"The  two  daily  voices  which  we  presently  have  are  obviously  better  than  hav- 
ing a  single  editorial  policy  in  the  community. 

"We  believe  with  Judge  Learned  Hand  that  the  First  Amendment  presupposes 
that  'right  conclusions  are  more  likely  to  l>e  gathered  out  of  a  multitude  of 
tongues,  than  through  any  kind  of  authoritative  selection.  To  many  this  is.  and 
always  will  be,  folly  ;  but  we  have  staked  upon  it  our  all.' 

"With  the  general  welfare  of  Honolulu  in  mind,  we  would  appreciate  whatever 
you  and  your  colleagues  are  able  to  do  to  facilitate  the  passage  of  the  Newspaper 
Preservation  Bills." 

Other  organizations  which  have  similarly  backed  the  legislation  include  the 
Hawaii  Newspaper  Guild,  the  Printing  Pressmen  and  Assistants  Union  Local 
413,  the  Lithographers  &  Photoengravers  Union  Local  201,  International  Asso- 
ciation of  Machinists  Local  1245,  the  ILWU  Local  142,  the  Teamsters  &  Allied 
Workers  Local  996,  the  Hotel.  Restaurant  Employes  and  Bartenders  Union  Local 
5,  AFL-CIO,  the  Ha  wan  Education  Association,  and  the  Retail  Board  of  the 
Chamber  of  Commerce. 
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[From  the  Honolulu  Advertiser,  May  5,  1969] 
7,500  in  Hawaii  Education  Back  Bill  To  Save  Newspapers 

The  Hawaii  Education  Association,  composed  of  7,500  teachers  and  others  in 
Island  education,  Saturday  reaffirmed  its  support  of  the  Newspaper  Preservation 
Bills  now  before  the  U.S.  Senate  and  House. 

Letters  signed  by  Daniel  W.  Tuttle  Jr.,  executive  secretary  of  H.E.A,  whose 
members  are  unified  with  the  National  Education  Association,  are  being  sent  to 
the  Hawaii  delegation  and  to  other  members  of  Congress. 

They  reiterate  the  organization's  position  taken  last  fall.  Congress  adjourned 
before  the  legislation  could  be  passed  and  new  bills  have  since  been  introduced 
and  are  awaiting  action  in  the  Senate  and  House  Judiciary  Committees.  The 
H.E.A.  letter  asks  "assistance  in  a  crisis  facing  The  Honolulu  Advertiser — and 
a  score  of  other  newspapers  across  the  country — as  a  result  of  the  Supreme 
Court's  recent  ruling  in  a  Tucson  case. 

"A  legislative  remedy  is  urgently  needed. 

"Six  years  ago  the  morning  Advertiser,  in  dire  financial  straits,  merged  its 
commercial  functions  (mechanical,  advertising,  circulation)  but  not  its  editorial 
with  the  afternoon  Star-Bulletin.  The  result  was  to  keep  The  Advertiser  alive 
and  to  preserve  for  the  community  two  separate  and  independent  editorial  voices. 

"The  alternative  would  have  been  a  full  merger  with  the  Star-Bulletin,  result- 
ing in  a  single  ownership  of  morning  and  afternoon  papers  and  a  single  editorial 
policy. 

"This  has  been  the  route  which  papers  in  much  larger  cities — such  as  Minne- 
apolis, Milwaukee,  Atlanta,  among  others — have  gone,  and  without  Justice  De- 
partment action. 

"We  would  submit,"  said  te  H.E.A.,  "that  the  general  welfare  is  better  served 
by  a  partial  merger  with  two  voices  than  by  the  full  merger  with  one  voice. 

"If  the  joint  plan  in  Honolulu  were  broken  up,  The  Advertiser  as  an  entity 
would  die.  So  would  the  financially  weaker  papers  in  most,  if  not  all,  of  the  other 
joint-plan  cities  including  Nashville,  San  Francisco,  Pittsburgh,  Miami,  Tulsa, 
Knoxville,  Birmingham,  Columbus,  Ohio,  Madison,  Wis.,  Salt  Lake  City,  Charles- 
ton, W.  Va.,  Evansville  and  Fort  Wayne,  Inc.,  El  Paso,  Shreveport,  Bristol, 
Va.-Tenn.,  St.  Louis,  Albuquerque  and  Lincoln,  Neb. 

"To  save  the  joint-plan  papers.  Newspaper  Preservation  Bills  (S-1520  and 
HR-8765  and  others  in  the  House,  all  identical)  have  been  introduced  by  33 
Senators  and  some  90  Representatives.  They  run  the  political  gamut  in  both 
Senate  and  House. 

"The  proposed  legislation  provides  simply  that  when  a  failing  paper  merges 
its  commercial  but  not  its  editorial  functions  with  a  stronger  competitor,  the 
result  should  be  treated  under  law  as  if  it  were  in  a  full  merger. 

"No  predatory  practices  would  be  condoned  or  permitted.  In  other  words,  the 
partial  merger  could  engage  in  no  actions  which  are  not  permitted  in  a  full 
merger. 

"Hawaii's  Senator  Dan  Inouye,  chief  sponsor  of  the  Senate  bill" — along  with 
Senator  Hiram  L.  Fong  and  colleagues  on  both  sides  of  the  aisle — "put  it  well 
when  he  said,  'Where  the  public  interest  in  a  free  and  varied  press  runs  afoul 
of  the  language  but  not  the  spirit  nor  the  intent  of  the  anti-trust  laws,  it  is  time 
for  Congress  to  take  corrective  action.'  The  large  number  of  co-sponsors  shows  a 
substantial  sharing  of  this  viewpoint. 

"What  an  irony  it  would  be  if  the  Sherman  Act.  designed  to  stimulate  competi- 
lion,  were  employed  in  the  joint-plan  newspaper  cases  to  destroy  the  competition 
in  ideas  so  fervently  needed  in  an  increasingly  complex  world. 

"H.E.A.  hopes  you  can  see  your  way  clear  to  give  this  legislation  your  support." 

All  but  one  of  the  labor  organizations  which  have  contracts  with  The  Adver- 
tiser, The  Star-Bulletin  and  the  Hawaii  Newspaper  Agency  have  strongly  en 
dorsed  the  legislation. 

These  include  the  Hawaii  Newspaper  Guild  (AFL-OIO)  ;  Local  142,  Inter- 
national Longshoremen's  and  Warehousemen's  Union  ;  Local  413,  Honolulu  Print- 
ing Pressmen  and  Assistants  Union  ;  Local  201,  the  Lithographers  and  Photoen- 
gravers  International  Union ;  and  Lodge  1245,  International  Association  of 
Machinists. 
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[From  the  Honolulu  Advertiser,  May  22,  1969] 
City  Council  Backs  Newspapers  Bill 

The  Honolulu  City  Council  is  asking  Congress  to  pass  legislation  which  would 
enable  continued  editorial  competition  in  Honolulu  and  21  Mainland  cities. 

Measures  to  achieve  this  have  been  introduced  by  U.S.  Sens.  Hiram  L.  Fong 
and  Daniel  K.  Inouye  and  31  other  Senators  and  by  Rep.  Spark  M.  Matsunaga 
and  some  90  of  his  colleagues  in  the  House. 

The  Council  at  its  Tuesday  meeting  adopted  a  resolution  stating : 

"Whereas  the  State  Legislature  of  Hawaii  has  unanimously  adopted  a  con- 
curent  resolution  'expressing  full  support  in  the  passage  of  the  Newspaper  Pres- 
ervation Bills' ;  and 

"Whereas  said  Congressional  proposals  would  permit  Honolulu's  two  major 
daily  newspapers  to  continue  their  joint  comercial  operations  while  maintaining 
editorial  independence ;  and 

"Whereas  the  continuance  of  editorially  competitive  newspapers  is  preferable 
to  the  possible  alternative  of  total  merger  between  the  two  main  Honolulu  daily 
newspapers ;  now,  therefore 

"Be  it  resolved  by  the  Council  of  the  City  and  County  of  Honolulu  that  it  re- 
quest the  Congress  of  the  United  States  to  enact  the  Newspaper  Preservation 
Bills;  and 

"Be  it  further  resolved  that  the  clerk  be,  and  she  hereby  is,  directed  to  trans- 
mit copies  of  this  resolution  to  members  of  the  Hawaii  Congressional  Delega- 
tion ;  to  Sen.  James  O.  Eastland,  Chairman  of  the  Senate  Judiciary  Committee : 
to  Rep.  Emanuel  Celler,  Chairman  of  the  House  Judiciary  Committee;  to  Gov. 
John  A.  Burns ;  to  the  Honolulu  Star-Bulletin  and  to  the  Honolulu  Advertiser." 

The  national  legislation — made  necessary  by  a  Supreme  Court  ruling  in  a  Tuc- 
son wespaper  case — would  approve  commercial  mergers  of  two  papers  in  cases 
where  one  of  the  papers  was  in  dire  financial  circumstances." 

The  bills  have  been  endorsed  by  five  local  newspaper  unions,  the  Hawaii  Edu- 
cation Association,  the  Teamsters,  the  Hotel,  Restaurant  Employes  and  Bar- 
tenders Union,  the  Hawaiian  Government  Employees  Association,  the  Retail 
Board  of  the  Chamber  of  Commerce  of  Hawaii,  the  Legislature,  and  the  Chinese 
Chamber  of  Commerce. 


Chinese   C.   of   C.    Approves 

The  Chinese  Chamber  of  Commerce  of  Hawaii  has  urged  the  Islands'  Congres- 
sional delegation  to  work  for  passage  of  legislation  affecting  The  Advertiser  and 
the  Star-Bulletin. 

Kenneth  H.  Linn.  Chamber  president,  wrote  the  following  to  Sen.  Hiram  L. 
Fong  and  Daniel  K.  Inouye  and  to  Reps.  Spark  M.  Matsunaga  and  Patsy  T.  Mink  : 

"The  Chinese  Chamber  of  Commerce  of  Hawaii,  in  active  operation  for  almost 
60  years  and  with  400  members,  asks  vour  support  of  the  Newspaper  Preservation 
Bills. 

"We  have  seen  at  first-hand  how  the  Honolulu  Advertiser  has  been  enabled 
to  survive  because  of  its  commercial,  but  not  editorial,  merger  with  the  Star 
Bulletin — and  how  the  entire  community  has  l>enefited  by  tremendously  improved 
news  coverage  of  not  only  local  but  national  and  international  affairs. 

"The  interest  the  two  papers  have  shown  in  covering  in  depth  the  developments 
of  an  Asia  deep  in  ferment  has  contributed  to  a  high  level  of  general  understand- 
ing of  the  problems  and  potentials  of  the  Orient  by  all  elements  of  the  Hawaii 
public. 

"The  Chamber  endorses  the  legislation  which  will  enable  a  continuation  of  our 
present  healthy  newspaper  situation.  We  will  appreciate  your  efforts  in  terms 
of  encouraging  your  colleagues  to  give  their  support." 


Hawaiian  Sugar  Planters'  Association, 

Honolulu,  Hawaii,  May  27,  1969. 
Mr.  John  M.  Haydon, 
Publisher,  Marine  Digest, 
Seattle,  Wash. 

Dear  John  :  I  am  writing  you  for  assistance  in  building  support  for  the  News- 
paper Preservation  Bills  that  have  been  introduced  in  both  Houses  of  Congress, 
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Honolulu's  two  metropolitan  dailies  are  now  operating  under  a  joint  production 
facility  setup.  This  has  been  very  much  to  the  benefit  of  our  community,  and  the 
recent  U.S.  Supreme  Court  decision  involving  the  two  Tucson,  Arizona  news- 
papers could  prove  very  detrimental.  The  Newspaper  Preservation  Bill  pro- 
vides that  when  an  ailing  newspaper  merges  its  commercial  but  not  its  edi- 
torial departments  with  a  stronger  paper,  the  result  will  be  regarded  as  if  it 
were  a  full  merger. 

Many  of  us  in  this  community  have  been  asked  to  write  out-of-state  Naional 
Legislators  to  seek  their  support  of  the  Newspaper  Preservation  Bills.  My  brief 
acquaintanceships  with  both  Senators  Magnuson  and  Jackson  have  been  unre- 
newed for  many  years,  and  I  am  therefore  wondering  if  you  believe  that  you 
can  personally  support  the  Newspaper  Preservation  Bills— that  you  might  ask 
them  to  give  their  favorable  support  in  the  Senate  when  these  bills  eventually 
come  up  for  a  vote. 

With  kindest  regards  and  Aloha. 
Sincerely, 

Herbert  R.  Conrad. 
Director  of  Public  Relations. 

Honolulu  Japanese  Chamber  of  Commerce. 

Honolulu,  Hawaii,  May  23,  19G9. 
Hon.  Hiram  L.  Fong, 
U.S.  Senator, 
Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Fong  :  We  congratulate  you  in  co-sponsoring  the  Newspaper 
Preservation  Bill  introduced  in  the  Senate. 

The  Honolulu  Japanese  Chamber  of  Commerce  adopted  a  resolution  at  the 
Board  Meeting  held  last  night,  May  22,  1969  endorsing  your  Newspaper  Preser- 
vation Bill. 

We  sincerely  pray  that  the  bill  be  enacted  to  preserve  newspai>ers  in  the  21 
cities  of  the  United  States. 
Sincerely  yours, 

Masayuki  Adachi, 
Executive  Vice  President. 
Enclosure. 

Whereas,  the  Honolulu  Japanese  Chamber  of  Commerce,  with  a  membership 
of  450,  is  keenly  aware  of  the  great  value  to  the  community  of  having  two  major 
daily  newspapers.  The  Advertiser  and  The  Star-Bulletin,  with  separate  owner- 
ships and  separte  editorial  policies  and  staffs  ;  and 

Whereas,  the  Chamber  recognizes  that  this  diversity  of  news  and  opinion  is 
made  possible  only  because  of  the  economies  realized  from  the  consolidation 
seven  years  ago  of  the  commercial  departments  of  the  two  newspapers ;  and 

Whereas,  the  alternative  to*  the  present  arrangement  would  be  a  full  merger 
of  the  two  companies,  with  the  result  of  a  single  editorial  policy,  to  the  detri- 
ment of  the  community's  need  for  the  greatest  possible  dialogue  on  important 
issues ;  and 

Whereas,  necessitated  by  a  recent  Supreme  Court  ruling  in  a  mainland  news- 
paper case,  remedial  legislation  (known  as  the  Newspaj)er  Preservation  Bills) 
has  been  introduced  by  Senators  Daniel  K.  Inouye  and  Hiram  L.  Fong  and 
Representative  Spark  M.  Matsunaga  and  numerous  of  their  colleagues  in  both 
houses  of  the  Congress  ;  now 

Therefore  be  it  resolved.  That  the  Honolulu  Japanese  Chamber  of  Commerce 
wholeheartedly  add  its  voice  to  the  community  wide  endorsement  of  the  News- 
paper Preservation  Bills  already  demonstrated  by  other  business,  labor,  govern- 
ment and  civic  organizations;  and  that  the  Chamber  communicate  its  views,  in 
the  form  of  this  resolution,  to  the  Hawaii  delegation  in  Congress,  urging  their 
support  and  further  urging  them  to  enlist  the  support  of  fellow  Senators  and 
Representatives. 

Adopted  May  22,  1969. 

William  H.  Tsuji, 

President-Elect . 
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Chinese  Chamber  of  Commerce  of  Hawaii, 

May  15,  1969. 
Hon.  Hiram  L.  Fong, 
New  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Fong  :  The  Chinese  Chamber  of  Commerce  of  Hawaii,  in  active 
operation  for  almost  sixty  years  and  with  400  members,  asks  your  support  of 
the  Newspaper  Preservation  Bills. 

We  have  been  at  first-hand  how  the  Honolullu  Advertiser  has  been  enabled 
to  survive  because  of  its  commercial,  but  not  editorial,  merger  with  the  Star 
Bulletin — and  how  the  entire  community  has  benefited  by  tremendously  improved 
news  coverage  of  not  only  local  but  national  and  international  affairs. 

The  interest  the  two  papers  have  shown  in  covering  in  depth  the  developments 
of  an  Asia  deep  in  ferment  has  contributed  to  a  high  level  of  general  under- 
standing of  the  problems  and  potentials  of  the  Orient  by  all  elements  of  the 
Hawaii  public. 

The  Chamber  endorses  the  legislation  which  will  enable  a  continuation  of  our 
present  healthy  newspaper  situation.  We  will  appreciate  your  efforts  in  terms 
of  encouraging  your  colleagues  to  give  their  support. 
Respectfully, 

Kenneth  H.  Lum,  President. 

Retail  Board, 
Honolulu,  Hawaii,  April  16,  1969. 

The  Retail  Board  of  the  Chamber  of  Commerce  of  Hawaii  has  600  members, 
representing  both  large  and  small  businesses  in  this  community. 

We  are,  of  course,  in  constant  contact  with  our  daily  newspapers,  The  Adver- 
tiser and  The  Star-Bulletin,  and  thus  aware  of  the  threat  to  them  because  of 
the  recent  ruling  of  the  U.S.  Supreme  Court  in  the  case  of  the  two  Tucson  news- 
papers. 

The  joint-plan  operation  which  has  been  in  effect  here  since  the  middle  of 
1962  has  been  an  asset  to  the  community,  providing  the  readers  with  independent 
editorial  viewpoints  and  benefiting  subscribers  and  advertisers  alike  through 
reasonable  rates.  These  have  been  made  possible  by  the  economies  effected 
through  consolidation  of  the  non-editorial  departments. 

The  breakup  of  the  joint  plan  threatened  by  the  court  ruling  would  be  a 
great  blow  to  the  entire  community,  since  it  would  mean  the  end  of  The 
Advertiser  as  a  separate  entity. 

Our  inquiries  lead  to  the  conclusion  that  in  most,  if  not  all,  of  the  other 
joint-plan  cities,  more  than  20  in  all,  there  would  be  similarly  disastrous  results. 

This  is  not  a  narrow  issue.  A  number  of  the  unions  here  have  already  endorsed 
the  Newspaper  Preservation  Bill,  for  they,  as  well  as  the  business  community 
and  the  general  readership,  have  received  fair  and  equitable  treatment  from 
the  joint  plan  operation. 

We  deeply  hope  that  we  can  count  on  your  support  of  this  legislation. 

Sincerely  yours, 

Donald  E.  Rowlett,  President. 


Hawaii  Education  Association, 

Honolulu,  Hawaii,  May  2,  1969. 
Hon.  Hiram  L.  Fong, 
New  Senate  Office  Building, 
Washington,  D.C. 

Dear  Hiram  :  On  behalf  of  the  Hawaii  Education  Association,  composed  of 
7,500  educators  whose  memberships  are  unified  with  the  National  Education 
Association,  I  am  writing  to  ask  your  assistance  in  a  crisis  facing  The  Honolulu 
Advertiser — and  a  score  of  other  newspapers  across  the  nation — as  a  result  of  the 
Supreme  Court's  recent  ruling  in  a  Tucson  case.  A  legislative  remedy  is  urgently 
needed. 

Six  years  ago  the  morning  Advertiser,  in  dire  financial  straits,  merged  its  com- 
mercial functions  (mechanical,  advertising,  circulation),  but  not  its  editorial, 
with  the  afternoon  Star-Bulletin.  The  result  was  to  keep  The  Advertiser  alive 
and  to  preserve  for  the  community  two  separate  and  independent  editorial 
voices. 
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The  alternative  would  have  been  a  full  merger  with  the  Star-Bulletin,  re- 
sulting in  a  single  ownership  of  morning  and  afternoon  papers  and  a  single 
editorial  policy.  This  has  been  the  route  which  papers  in  much  larger  cities — 
such  as  Minneapolis,  Milwaukee,  Atlanta,  among  other — have  gone,  and  without 
Justice  Department  action.  We  would  submit  that  the  general  welfare  is  better 
served  by  a  partial  merger  with  two  voices  than  by  the  full  merger  with  one 
voice. 

If  the  joint  plan  in  Honolulu  were  broken  up,  The  Advertiser  as  an  entity  would 
die.  So  would  the  financially  weaker  paper  in  most,  if  not  all.  of  the  other 
joint-plan  cities  including  Nashville,  San  Francisco,  Pittsburgh,  Miami,  Tulsa, 
Knoxville,  Birmingham,  Columbus,  Ohio,  Madison,  Wis.,  Salt  Lake  City,  Charles- 
ton, W.  Va.,  Evansville  and  Fort  Wayne,  Ind..,  El  Paso,  Shreveport,  Bristol,  Va.- 
Tenn.,  St.  Louis,  Albuquerque  and  Lincoln,  Neb. 

To  save  the  joint-plan  papers.  Newspaper  Preservation  Bills  ( S-1520  and  HR- 
S765  and  others  in  the  House,  all  identical)  have  been  introduced  by  33  Senators 
and  some  90  Representatives.  They  run  the  political  gamut  in  both  Senate  and 
House. 

The  proposed  legislation  provides  simply  that  when  a  failing  paper  merges  its 
commercial  but  not  its  editorial  functions  with  its  stronger  competitor,  the 
result  should  be  treated  under  law  as  if  it  were  in  a  full  merger.  No  predatory 
practices  would  be  condoned  or  permitted.  In  other  words,  the  partial  merger 
could  engage  in  no  actions  which  are  not  permitted  in  a  full  merger. 

Hawaii's  Senator  Dan  Inouye,  chief  sponsor  of  the  Senate  bill,  put  it  well 
when  he  said :  "Where  the  public  interest  in  a  free  and  varied  press  runs  afoul 
of  the  language,  but  not  the  spirit  nor  the  intent  of  the  anti-trust  laws,  it  is  time 
for  Congress  to  take  corrective  action."  The  large  number  of  co-sponsors  shows  a 
substantial  sharing  of  this  viewpoint. 

What  an  irony  it  would  be  if  the  Sherman  Act,  designed  to  stimulate  compe- 
tition, were  employed  in  the  joint-plan  newspaper  cases  to  destroy  the  com- 
I>etition  in  ideas  so  fervently  needed  in  an  increasingly  complex  world. 

HEA  hopes  you  can  see  your  way  clear  to  give  this  legislation  your  support, 
I'm  enclosing  news  stories  which  list  the  initial  sponsors:  their  number  has  now 
grown. 

With  every  good  wish  and  aloha, 
As  ever, 

Daniel  W.  Tuttle,  Jr., 

Executive  Secretary. 


[From  the  Chicago  Sun-Times] 
To  Preserve  Editorial  Competition 

The  federal  antitrust  laws  were  intended  to  prevent  the  growth  of  business 
monopolies  that  would  take  away  from  the  public  the  benefits  of  healthy  com- 
petition in  the  market  place. 

It  is  ironic  that  in  the  application  of  rigid  interpretations  of  the  law  to  the 
newspaper  industry,  the  U.S.  Supreme  Court  recently  brought  closer  the  day 
when  the  public  would  lose  the  benefit  of  competing  newspaper  voices  in  those 
few  cities  where  they  remain. 

Unless  Congress  takes  action  those  communities  inevitably  must  wind  up  with 
but  one  daily  newspaper — one  enterprise  with  no  competition  either  for  business 
or  editorial  expression. 

The  court  opinion  does  not  affect  the  newspaper  situation  in  Chicago  where 
two  strong  independent  corporations  compete,  each  with  two  newspapers  morning 
and  afternoon.  Rather,  our  concern  is  with  those  other  communities  where  two 
independent  voices  still  are  maintained  but  only  because  they  have  combined 
their  financial  operations. 

There  are  22  such  communities,  including  San  Francisco,  Honolulu,  Pittsburgh, 
Salt  Lake  City,  Miami,  Tulsa  and  Shreveport,  La.  In  each  city  the  two  independ- 
ent newspaper  publishers  print  in  one  plant  and  pool  their  profits  from  cir- 
culation and  advertising. 

Such  arrangements  have  generally  been  considered  exempt  from  the  anti-trust 
law  under  the  so-called  "failing  company"  doctrine.  This  offers  a  defense  for 
corporate  consolidations  that  would  ordinarily  violate  the  anti-trust  law  if  it  can 
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be  proved  that  without  the  merger,  one  of  the  companies  would  have  gone  under 
and  there  would  be  no  competition  anyway. 

In  a  case  involving  the  two  newspapers  in  Tucson,  Ariz.,  and  going  back  to 
an  arrangement  made  in  1940,  the  court  ruled  the  pooling  of  circulation  and 
advertising  revenue  could  not  take  place  unless  it  were  shown  that  the  dominant 
company  that  in  effect  took  over  the  failing  company  was  the  only  available 
purchaser. 

The  hard  economic  facts  are  these : 

There  are  virtually  no  available  purchasers  for  failing  newspapers  except  their 
own  competitors.  The  tremendous  costs  of  organizing  and  operating  a  metropoli- 
tan paper  make  new  entries  into  the  field  virtually  nonexistent.  In  1,510  cities 
there  is  now  only  one  daily.  In  168  cities,  one  owner  publishes  two  dailies  as  a 
morning-evening  combination.  Only  37  cities  remain  in  which  two  newspapers 
are  published  by  separate  commercial  operations  in  separate  plants.  Even  these, 
no  doubt,  some  time  may  be  forced  to  enter  into  the  arrangements  made  in  Tucson 
and  the  21  other  cities  if  two  editorially  independent  newspapers  are  to  be  pre- 
served in  all  but  the  biggest  metropolitan  areas,  like  Chicago. 

Sen.  Daniel  Ken  Inouye  (D-Hawaii)  has  introduced  a  bill  (S  1520)  which 
would  preserve  competition  in  news  and  editorial  voices  in  cities  where  such  com- 
petition remains.  It  would  not  exempt  newspapers  from  the  general  provisions 
of  the  antitrust  act  with  regard  to  predatory  pricing  and  other  practices  out- 
lawed to  protect  customers,  advertisers  or  competitors.  But  it  would  recognize 
the  unique  character  of  the  newspaper  business  today  in  which  the  joint  operating 
technique  cannot  harm  or  keep  out  competitors  because  competition  is  shrinking 
out  of  existence. 

The  antitrust  acts  were  never  intended  to  drive  newspapers  out  of  existence,  as 
the  Supreme  Court's  rigid  application  of  them  will  do.  It  was  never  intended  to 
take  away  from  the  public  healthy  competing  voices  of  American  journalism. 

To  preserve  those  remaining  independent  newspapers  we  urge  Congressmen 
to  support  S  1520.  They  will  be  acting  in  the  spirit  of  the  Constitution's  pledge 
that  freedom  of  the  press  for  the  benefit  of  the  people  be  maintained. 


[From  the  Chicago  Daily  News,  Apr.  15,  1969] 
Keeping  the  Press  Alive 

Because  of  the  skyrocketing  costs  of  operation,  the  newspaper  industry,  espe- 
cially in  the  larger  cities,  has  suffered  spectacular  attrition  in  recent  decades. 
One  result  has  been  a  drastic  reduction  in  newspaper  competition  as  city  after 
city  found  itself  reduced  to  a  single  editorial  voice,  whether  in  one  newspaper 
or  a  one-ownership  combination  of  morning  and  evening  newspapers. 

To  combat  this  trend  and  to  preserve  editorial  competition  in  the  face  of  costs 
that  would  otherwise  have  been  intolerable,  newspapers  in  several  cities  began 
combining  certain  of  the  operations — production,  circulation,  advertising,  or 
some  combination  thereof — while  continuing  the  editorial  departments  as  vigor- 
ously competing  entities  under  separate  editors. 

The  U.S.  Supreme  Court,  in  deciding  that  the  merger  of  two  Tucson  news- 
papers, the  Citizen  and  the  Arizona  Star,  should  be  dissolved,  ruled  that  while 
combined  production  are  apparently  acceptable,  combining  circulation  and  adver- 
tising departments  or  the  pooling  of  profits  from  those  departments  is  not. 

The  court  also  drastically  narrowed  the  application  of  the  "failing  company 
doctrine"  under  which  a  merger  was  recognized  as  immune  from  the  anti-trust 
laws  if  one  of  the  publications  appeared  certain  to  fail  unless  the  merger  took 
place.  The  court  ruled  that : 

"The  failing  company  doctrine  plainly  cannot  be  applied  in  a  merger  or  in 
any  other  case  unless  it  is  established  that  the  company  that  acquires  it  or  brings 
it  under  domination  is  the  only  available  purchaser." 

The  court  also  held  that  "the  burden  of  proving  that  the  conditions  of  the 
failing  company  doctrine  have  been  satisfied  is  on  those  who  seek  refuge  un- 
der it." 

The  first  thing  to  be  said  of  the  decision  is  that  it  threatens  to  put  many  news- 
papers out  of  business,  and  thus  to  slash  back  the  very  competition  the  antitrust 
laws  were  written  to  preserve  and  extend.  Newspapers  in  22  other  cities  including 
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San  Francisco,  Honolulu,  Salt  Lake  City,  Miami,  Tulsa  and  Shreveport  have 
similar  combined  circulation  and  advertising  setups  or  profit  pooling  arrange- 
ments. Regardless  of  the  fact  that  many  such  arrangements  have  been  in  opera- 
tion for  many  years,  and  have  been  responsible  for  survival  of  whatever  editorial 
competition  remains  in  those  cities,  the  companies  are  clearly  considered  fan- 
game  for  the  Antitrust  Division  of  the  Justice  Department  under  the  new  decision. 

The  legal  technicalities  involved  are  many,  and  this  is  not  the  place  to  debate 
them.  What  appears  unarguable  to  us  is  that  the  Supreme  Court,  charged  with 
defending  the  rudiments  of  American  freedom,  has  lost  sight  of  the  forest  for  the 
trees.  For  the  nation  to  have  a  free  press  it  must  first  have  a  press,  operating 
in  as  competitive  a  manner  as  possible.  As  we  read  the  record  in  Tucson  the 
newspapers  were  operating  as  competitively  as  they  could  in  the  economic  strin- 
gencies— and  certainly  to  the  far  greater  benefit  of  the  reader  than  if  a  single 
newspaper  had  monopolized  the  field — an  arrangement  that  would  evidently  have 
been  blessed  by  the  court. 

The  ruling  that  the  failing  company  must  have  proved  that  it  tried  its  best  to 
sell  to  a  noncompetitor  strikes  us  as  having  no  validity  whatever.  There  is  simply 
no  market  for  a  failing  newspaper  except  with  a  competitor.  The  whole  bleak  story 
of  the  diminishing  field  of  daily  newspapers  in  the  United  States  makes  it  abun- 
dantly clear  that  to  seek  an  "outside"  noncompetitive  buyer  or  an  economically 
troubled  would  be  to  seek  a  needle  in  a  haystack.  We  were  accordingly  pleased 
to  note  that  Justice  Stewart  dissented  from  this  finding. 

But  the  real  remedy  lies  in  legislation.  The  body  that  wrote  the  antitrust 
laws  has  the  authority  to  make  certain  they  serve  only  good  purposes. 

Various  measures  have  been  introduced  in  Congress  in  recent  years  to  accom- 
plish this  purpose  regrading  joint  newspaper  operations.  The  most  recent  and 
best  of  these  is  Senate  Bill  1520  (identical  with  House  Resolution  8765)  specifi- 
cally exempting  from  the  antitrust  laws  "certain  combinations  and  arrangements 
necessary  for  the  survival  of  failing  newspapers." 

Citing  the  public  interest  "of  maintaining  the  historic  independence  of  the 
newspaper  press  in  all  parts  of  the  United  States,"  the  measure  declares  public 
policy  to  be  "to  preserve  the  publication  of  newspapers"  wherever  "a  joint  operat- 
ing arrangement  has  been  or  may  be  entered  into  because  of  economic  distress." 

The  measure  would  have  no  bearing  in  any  case  of  "predatory  pricing  .  .  . 
practice  ...  or  other  conduct  .  .  .  which  would  be  unlawful  if  engaged  in  by  a 
single  entity."  In  short  it  would  provide  no  special  privilege  for  newspapers. 
But  it  would  enable  two  competing  editorial  departments  to  survive  and  serve 
a  community  on  the  basis  of  shared  business  and  production  facilities,  and  it 
would  commute  the  death  sentences  of  any  newspapers  already  condemned  under 
the  Supreme  Court  ruling. 

In  urging  Congress  to  adopt  this  legislation.  The  Daily  News  speaks  as  a  party 
not  operating  under  any  such  arrangements  as  affected  by  The  Supreme  Court 
decision.  We  speak  simply  as  a  member  of  the  free  press,  concerned  for  the  con- 
tinuing exercise  of  that  freedom. 


[From  the  Providence  (R.I.)  Sunday  Journal,  May  4,  1969] 
Enforcing   Monopoly 

It  is  ironic  that  a  federal  law  intended  to  promote  competition  and  prevent 
monopoly  has  been  interpreted  by  the  United  States  Supreme  Court  so  straitly 
that  under  a  recent  ruling,  competiiton  in  the  newspap  r  industry  may  be  weak- 
ened by  a  kind  of  enforced  monopoly. 

Ever-rising  costs  in  the  industry  have  been  tending  in  recent  years  to  force 
weak  newspapers  out  of  business.  In  1,510  cities,  there  now  is  only  one  daily 
newspaper.  In  168  cities,  as  in  Providence,  one  company  publishes  two  dailies,  a 
morning  and  evening  newspaper.  Only  37  cities  remain  in  which  two  newspapers 
are  published  by  separate  firms  in  separate  plants. 

The  economics  of  the  industry  explain  why  there  are  virtually  no  purchasers 
for  failing  newspapers  except  their  own  competitors.  To  serve  two  independent 
voices  when  one  newspaper  faces  bankruptcy,  publishers  of  two  papers  combine 
financial  operations.  Today,  in  22  cities,  two  publishers  print  in  one  plant  and 
pool  their  revenues  from  circulation  and  advertising. 

The  pooled  operation  permits  each  of  the  publishers  to  maintain  a  separate  and 
strong  voice  in  the  commnuity  he  serves.  The  public  benefits  by  the  existence  of 
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separate  dailies  which  compete  in  editorial  expression  if  not  in  business.  Gen- 
erally, the  polled  operation  has  been  considered  exempt  from  the  anti-trust  fed- 
eral laws. 

In  a  case  involving  two  newspapers  in  Tucson,  Ariz.,  however,  the  Supreme 
Court  has  ruled  that  pooling  of  circulation  and  advertising  revenues  could  not 
take  place  unless  it  were  shown  that  the  dominant  company  which,  in  effect,  took 
over  the  failing  company,  was  the  only  available  purchaser.  Yet  the  ruling  comes 
at  a  time  when  competition  in  the  industry  is  fast  disappearing,  as  the  record 
clearly  shows.  A  failing  newspaper  does  not  attract  investors. 

Bills  have  been  introduced  in  the  House,  where  102  members  acted  as  soonsors, 
and  in  the  Senate,  where  33  members  acted  as  sponsors,  to  ease  the  situation  by 
permitting  a  joint  newspaper  operating  arrangement  if  "at  the  time  at  which 
such  arrangement  is  or  was  first  entered  into,  not  more  than  one  of  the  news- 
paper publcations  .  .  .  was  other  than  a  failing  newspaper." 

The  proposed  amendment  does  not  remove  all  the  restrictions  against  monopo- 
listic practices  under  which  newspapers,  like  other  industries,  must  operate.  It 
serves  solely  to  preserve  the  independence  of  newspapers  in  cities  where  a 
pooling  of  revenues  is  the  only  way  in  which  each  can  survive  as  an  independent 
editorial  force. 

The  threat  to  independence  posed  by  the  court's  ruling  does  not  affect  these 
newspapers  or  other  newspapers  in  Rhode  Island.  But  in  a  state  where  freedom 
of  speech  and  independence  of  thought  have  been  cherished  zealously  for  more 
than  300  years,  the  issue  posed  by  the  ruling  looms  large.  Loss  of  independence 
for  one  man  threatens  the  independence  of  all  men. 

It  is  our  earnest  hope  that  the  Rhode  Island  delegation  in  the  Senate  and  House 
will  support  the  pending  legislation,  not  because  it  will  return  a  specific  benefit 
to  this  state  and  its  newspapers,  but  as  a  demonstration  of  dedication  to  the 
national  goal  of  preserving  the  independence  of  all  newspapers. 


[From  the  East  Oregonian,  Mar.  18,  1969] 
Preserve  It 

Newspapers  in  many  big  cities  have  been  closed  down  because  their  owners 
could  not  develop  revenue  to  keep  pace  with  rising  costs  of  production.  The  New 
York  City  case  is  best  known.  Not  so  long  ago  there  were  eight  daily  newspapers 
in  that  city.  Now  there  are  three.  Los  Angeles  and  San  Francisco  had  four  each 
and  now  have  two  each.  We  could  go  on  with  this  recitation. 

In  some  cities,  large  and  small,  failing  newspapers  have  been  saved  w,hen 
they  joined  with  competitors  in  joint  production  agreements.  Newspapers  that 
have  merged  their  business  and  mechanical  operations  have  maintained  editorial 
independence.  Because  that  precious  commodity  has  been  preserved  community 
and  citizen  interests  have  been  greatly  benefited.  They  have  something  important 
that  they  would  have  lost  had  one  of  two  competing  newspapers  closed  its  doors. 

The  Supreme  Court  last  week  ruled  that  newspaper  business  department  merg- 
ers violate  anti-trust  laws.  The  court  disregarded  the  editorial  independence 
factor  in  joint  commercial  operation  pacts. 

The  case  before  the  court  involved  two  Tucson,  Ariz.,  newspapers.  Sen. 
Daniel  K.  Inouye,  of  Hawaii,  has  announced  he  will  introduce  legislation  that 
will  set  aside  the  court's  decision.  Two  newspapers  in  Honolulu.  The  Advertiser 
and  The  Star-Bulletin,  have  a  joint  commercial  operating  agreement.  Other  sena- 
tors in  whose  states  such  agreements  were  made  to  save  failing  newspapers  will 
be  under  pressure  to  join  Sen.  Inouye. 

We  believe  they  should.  Wherever  a  community  and  its  citizens  are  served 
by  competing  newspapers  all  reasonable  efforts  should  be  made  to  preserve  edi- 
torial competition.  The  financial  failure  of  a  newspaper  is  a  greater  loss  to  its 
readers  than  to  its  owners. 

[From  the  Cincinnati  Enquirer,  May  2,  1969] 
To  Preserve  A  Competitive  Press 

For  several  years,  Congress  has  been  seeking  the  most  prudent  and  practical 
answer  to  the  problems  posed  by  the  disturbing  attrition  with  which  American 
newspapers  are  beset.  One  major  city  after  another  has  found  itself  without 
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competing  newspapers.  Some  newspapers  have  vanished  altogether ;  others  have 
been  combined  with  their  former  competitors  in  a  way  that  leaves  only  one 
overall  management  and  sometimes  one  and  sometimes  two  editorial  voices. 

The  upshot  of  congressional  interest  and  investigation  is  the  Newspaper 
Preservation  Act,  which  appears  at  the  moment  to  enjoy  substantial  bipartisan 
support  in  both  houses  of  Congress. 

In  effect,  the  measure  would  correct  some  of  the  injustices  of  the  Supreme 
Court's  decision  on  the  hard-fought  case  involving  the  newspapers  in  Tucson, 
Ariz. 

That  case,  as  we  noted  in  this  space  on  March  18,  dated  back  to  1940  when 
Tucson's  two  daily  newspapers,  the  Citizen  and  the  Arizona  Daily  Star,  agreed  to 
form  a  new  corporation  to  assume  responsibility  for  printing  and  distributing 
both  newspapers  and  for  soliciting  advertising  for  both.  Each  paper  retained  its 
own  editorial  voice  and  identity.  Had  the  agreement  not  been  made,  the  Citizen, 
which  had  been  losing  money  consistently,  would  probably  have  had  to  cease 
publication  In  1965,  however,  even  though  both  newspapers  were  fluorishing, 
the  management  of  the  Arizona  Daily  Star  chose  to  sell  out  to  the  management 
of  the  Citizen.  At  that  point,  the  Justice  Department  intervened  to  challenge 
not  only  the  sale,  but  also  the  1940  agreement  for  joint  operations. 

The  case  was  significant  because  similar  agreements  are  in  operation  in  a 
score  of  other  U.S.  cities  in  which  competing  newspapers  have  survived  only 
because  of  the  financial  savings  joint  operations  have  made  possible. 

The  Newspaper  Preservation  Act  would  exempt  joint  newspaper  operations 
from  antitrust  prosecution,  provided  the  joint  operating  arrangements  "have 
been  entered  into  because  of  economic  distress"  and  provided  that  jointly  oper- 
ated newspapers  do  not  engage  in  any  practices  that  would  be  unlawful  if  they 
were  engaged  in  by  a  single  entity.  The  latter  provision  is  a  recognition  of  the 
Supreme  Court's  finding  that  the  Tucson  newspapers,  through  their  joint  opera- 
tion, engaged  in  price-fixing,  profit-pooling  and  market  control. 

The  essential  purpose  of  the  proposed  legislation  is  not  to  enlarge  the  profit  of 
the  nation's  newspaper  publishers,  but  to  open  the  door  for  the  joint  mechanical 
and  distribution  facilities  that  can  spell  the  difference  between  one  editorial 
voice  in  a  community  or  two.  The  goal  is  the  sort  of  continuing  competition  from 
which  the  reading  public  benefits. 

There  is  little  doubt  that  the  costs  of  printing  and  distributing  newspapers  will 
continue  to  climb  in  the  years  ahead.  So  too  will  the  mortality  rate  for  news- 
papers—unless Congress  takes  the  reasonable  step  that  the  Newspaper  Preserva- 
tion Act  represents. 

[From  the  News  and  Courier,  Charleston,  S.C.,  Mar.  20,  1969] 
Antitrust  in  Press 

Rising  costs  beset  every  kind  of  business  as  well  as  ordinary  citizens  trying 
to  make  ends  meet.  In  the  daily  newspaper  business,  costs  have  killed  some 
famous  names,  especially  in  the  big  cities.  New  York  City,  where  a  dozen  or  more 
dailies  once  flourished,  today  has  only  two  morning  papers  of  general  circulation 
(The  Times  and  the  Tabloid  Daily  News)  and  a  single  evening  paper,  The  Post 

Seeking  ways  to  stop  waste  and  insure  sufficient  revenue  to  stay  alive,  publish- 
ers in  some  parts  of  the  country  have  pooled  resources  for  doing  business.  They 
have  maintained  separate  ownership  and  independence  in  news  and  editorial 
pages,  but  have  combined  their  printing,  advertising  and  circulation  departments. 
Thus  more  than  20  American  cities  have  continued  to  enjoy  newspaper  service 
that  might  have  died  of  malnutrition  without  this  form  of  cooperation. 

Now  comes  the  U.S.  Supreme  Court  with  a  ruling  in  a  case  from  Tucson,  Ariz., 
that  combined  operations  of  this  nature  violate  anti-trust  laws. 

Commenting  on  the  decision,  the  trade  magazine  Editor  &  Publisher  said  that 
the  court's  reasoning  in  the  Tucson  case  "seems  tortured  in  its  rejection  of  the 
'failing  company  doctrine'." 

We  shall  not  attempt  in  this  editorial  to  examine  the  fine  print  of  this  litiga- 
tion ;  or  to  quarrel  with  the  court.  Like  it  or  not — and  we  don't  like  it — the  court's 
ruling  no  doubt  will  stand.  The  public  and  the  publishers  will  have  to  Hook  else- 
where for  help  if  newspapers  affected  by  the  decision  are  to  survive. 

None  of  these  newspapers  are  in  South  Carolina.  Our  editorial  opinion  is  not 
shaped  by  our  own  or  our  neighbors'  private  interest.  We  are  speaking  in  behalf 
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of  publishers  in  general  and  commerce  as  a  whole,  and  of  the  people  in  at  least  a 
score  of  communities  affected  by  this  ruling. 

Legislation  has  been  introduced  in  both  houses  of  Congress  to  change  laws  that 
might  spell  death  for  several  respectable  voices  of  the  press.  We  hope  that  a 
majority  of  Congressmen — specifically  the  South  Carolinians — will  vote  for  a 
necessary  reform.  Never  in  history  was  the  need  greater  for  full  and  free 
information  through  the  press. 

[From  the  Rockford  Morning  Star,  Apr.  17,  1969] 
Preserving  U.S.  Press 

THE  ISSUE :  To  preserve  American  freedom  of  the  press,  there  must  first  be  a 
free  press. 

Our  republic  and  its  press  will  rise  or  fall  together. — Joseph  Pulitzer. 

It  was  the  intend  of  federal  antitrust  laws  to  prevent  the  growth  of  business 
monopolies  that  would  take  away  from  the  general  public  the  benefits  of  healthy 
competition  in  the  market  place. 

But,  in  a  recent  narrow  interpretation  of  these  laws  by  the  U.S.  Supreme  Court, 
the  net  effect  will  be  to  put  more  newspapers  out  of  business  and  thus  further 
destroy  the  competition  the  antitrust  laws  were  written  to  preserve  and  protect. 

The  high  court  last  month  decided  that  the  merger  of  two  Tucson  newspapers, 
the  Citizen  and  the  Arizona  Star,  should  be  dissolved. 

The  court  ruled  that  while  combined  production  facilities  are  apparently 
acceptable,  combined  circulation  and  advertising  departments  and  the  pooling  of 
profits  from  these  departments  are  not. 

The  court  also  narrowed  the  application  of  the  "failing  company  doctrine" 
under  which  a  merger  was  deemed  immune  to  antitrust  action  if  one  of  the 
newspapers  appeared  certain  to  fail  unless  the  merger  took  place. 

The  court,  in  theory,  may  be  going  by  the  book.  But  from  a  practical  stand- 
point, the  court's  decision  has  signed  the  death  warrants  of  a  number  of 
newspapers. 

There  is  simply  no  market  for  a  failing  newspaper  except  to  its  competitor. 
Cost  of  organizing  and  operating  a  large  newspaper  make  new  entries  into  the 
cometitive  field  almost  prohibitive.  And  there  are  no  buyers  for  "sick"  newspapers 
in  competitive  situations. 

The  answer  to  the  problem  of  preservation  of  newspaper  competition  obviously 
lies  in  legislation  which  would  permit  joint  newspaper  operations  in  situations 
where  one  newspaper  would  otherwise  be  forced  to  cease  publication. 

The  best  such  measure  has  been  introduced  by  Sen.  Daniel  K.  Inouye,  D-Hawgii. 
It  would  not  exempt  newspapers  from  the  basic  provisions  of  antitrust  laws  with 
regard  to  predatory  pricing  and  other  practices  designed  to  protect  consumers, 
advertisers  or  competitors. 

But  by  specifically  exempting  "certain  combinations  and  arrangements  neces- 
sary for  the  survival  of  failing  newspapers,"  it  would  recognize  that  joint 
operations  would  save  newspapers  rather  than  dooming  them. 

We  urge  our  Illinois  senators  and  representatives  to  fully  support  the  Inouye 
bill  as  a  means  to  preserve  the  press.  Without  legislative  action,  the  voices  of 
other  newspapers  which  operate  similarly  to  the  Tucson  newspapers  have  been 
condemned  to  silence. 


[From  the  Omaha  World-Herald,  Omaha.  Nebr.,  May  14,  19691 
Saving  Editorial  Voices 

With  the  impressive  sponsorship  of  some  30  senators  and  90  representatives, 
legislation  is  moving  forward  in  Congress  to  let  daily  newspapers  which  have 
joint  business  operations  and  publishing  facilities  continue  to  operate  that  way. 

The  legislation  was  made  necessary  by  a  Supreme  Court  decision  in  the 
Tucson  case,  which  declared  that  a  29-year-old  joint  operating  arrangement  was 
in  violation  of  antitrust  laws. 

The  decision  and  the  proposed  legislation  do  not  affect  The  World-Herald. 
But  they  do  affect  44  papers  in  22  cities,  including  the  Lincoln  newspapers,  and 
they  raise  the  prospect  that  government  will  drive  some  of  these  newspapers 
out.  of  business. 
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We  believe  that  one  newspaper  can  do  a  good  job  of  serving  a  community. 
But  if  the  community  supports  two  editorial  voices  operating  from  one  plant, 
as  in  Lincoln  and  the  21  other  cities,  we  are  strongly  of  the  opinion  that  govern- 
ment should  not  interfere. 

We  hope,  therefore,  that  Midlands  senators  and  representatives  will  support 
the.  proposed  remedial  legislation,  which  is  S.  1520  in  the  Senate  and  H.R.  8765 
in  the  House. 


Daily  Newspaper  Semi-Mergers:  A  Study  of  Separately  Owned,  Editorially 
Competitive  Newspapers  Purlished  in  Jointly  Operated  Printing  Plants 
Under  Unified  Business  Management 
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Daily  Newspaper  Semi-Mergers 

chapter  i. — introduction 

A  brief  editorial  appearing  in  one  of  the  nation's  leading  newspaper  trade 
publications  in  1954  lauded  the  success  of  a  "noble  experiment"  which  had 
been  started  in  1933  by  two  competing  daily  newspapers  in  Albuquerque,  New 
Mexico.  The  Albuquerque  Journal  and  the  Albuquerque  Tribune  had  moved 
into  the  same  building  to  consolidate  their  mechanical,  advertising,  circula- 
tion, and  business  departments.  The  two  newspapers  remained  separately  owned 
and  editorially  independent.1  This  constituted  a  semi-merger,  a  system  of  opera- 
tion midway  between  a  full  merger  and  a  completely  separate  ownership. 

"They  didn't  know  it  then,"  the  editorial  stated,  "but  they  started  a  cost- 
saving  innovation  in  the  newspaper  business  that  has  proved  to  be  eminently 
successful  wherever  it  has  been  tried.  It  is  no  longer  an  experiment" 

The  editorial  said  the  technique  had  been  beneficial  to  readers  as  well  as 
to  participating  publishers  by  preserving  the  editorial  identity  and  integrity  of 
newspapers  published  in  a  competitive  field. 

The  purpose  of  this  study  has  been  to  determine  in  what  other  daily  newspaper 
fields  the  system  has  been  tried,  what  were  the  reasons  for  adopting  the  plans, 
and  how  successful  the  ventures  have  been. 

Also,  the  writer  has  sought  to  learn  the  general  plan  of  operation  for  such 
semi-mergers.  What  kind  of  contracts  or  corporate  structures  are  used?  Obvi- 
ously, some  legal  instrument  is  necessary  to  insure  each  newspaper  a  fair  share 
of  profits  and  to  protect  each  newspaper's  title  to  physical  assets. 

If  the  practically  consolidated  newspapers  had  competing  editions  prior  to 
the  semi-merger,  an  adjustment  as  to  timing  needed  to  be  made  before  the 
merger  printing  plant  could  produce  economically  both  newspapers  in  the 
future.  The  writer  has  sought  to  determine  what  such  changes  were  brought 
about  in  each  newspaper  field  covered  by  this  investigation. 

The  extent  of  editorial  independence  and  news  department  competition  after 
the  semi-merger  were  other  conditions  about  which  the  writer  wished  to  learn. 


1  Editor  and  Publisher,  May  15,  1954,  p.  42. 
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What  type  of  news,  if  any,  does  one  newspaper  "pick  up"  from  the  other  without 
resetting  of  type?  What  has  been  reader  reaction  to  the  semi-merger?  Do  the 
two  newspapers  in  each  field  use  the  same  news  wire  services? 

Effect  of  the  operation  on  circulation  has  been  another  major  point  of  interest 
to  the  writer ;  that  is,  did  circulation  increase,  decrease,  or  remain  about  the 
same  after  the  semi-merger?  Also,  are  combination  circulation  rates  offered? 

Another  goal  of  this  investigation  has  been  to  determine  the  effects  of  semi- 
mergers  on  advertising  volume.  What  was  the  advertiser  reaction  to  the  system? 
Is  double  insertion  required  for  local  or  national  advertisers?  If  not,  are  optional 
combination  rates  offered? 

The  writer  also  has  been  interested  in  several  general  points,  such  as  what 
improvements,  if  any,  has  the  semi-merger  made  possible?  What  are  the  political 
affiliations  of  the  newspapers  in  each  field?  Was  the  number  of  employees  in- 
creased, decreased,  or  unchanged,  and  in  which  departments? 

Prior  to  the  Albuquerque  experiment  some  newspapers  may  have  tried  on  opera- 
tional system  similar  to  the  semi-merger  plan  currently  in  use.  However,  this 
investigation  has  been  limited  to  the  modern  era  of  semi-mergers  for  the  years 
1933  through  1956. 

The  first  step  toward  learning  which  newspapers  have  tried  the  semi-merger 
plan  was  to  write  letters  to  the  major  newspaper  trade  publications  for  possible 
leads.  A  notice  was  published  in  one  publication 2  requesting  information  re- 
garding such  operations.  Additional  leads  were  secured  by  writing  letters  to  the 
nation's  fifty-six  state  and  regional  press  associations. 

A  directory  of  daily  newspapers  published  in  the  United  States  showed  fewer 
than  one  hundred  competitive  newspaper  fields.  All  others  were  shown  as  monoply 
newspaper  cities,  with  only  one  daily  newspaper  or  with  one  ownership  of  more 
than  one  daily  newspaper.3  Since  one  printing  plant  likely  would  not  produce  two 
morning  or  two  afternoon  newspapers,  fields  with  editions  printed  at  the  same 
time  were  eliminated  from  the  list.  This  left  a  total  of  forty-nine  possible  semi- 
merged  daily  newspapers. 

Several  letters  were  written  to  officials  of  these  publications.  Answers  were 
received  from  all  but  two  of  these  publishing  firms.  Officials  of  these  two  were 
later  contacted  by  telephone. 

Most  all  of  the  daily  newspaper  semi-mergers  have  been  reported  in  various 
issues  of  Editor  &  Publisher  during  the  past  twenty-five  years.  This  information 
has  been  supplemented  by  letters  and  printed  matter  from  the  companies  publish- 
ing the  newspapers,  a  personal  interview  with  the  business  manager  of  one  firm, 
several  long-distance  telephone  calls,  Editor  &  Publisher  yearbooks,  Ayer  direc- 
tories, and  a  master's  thesis  written  on  one  of  the  semi-mergers. 

CHAPTER   II — THE   FIRST    MODERN    ERA    SEMI-MERGER — ALBUQUERQUE 

A  radically  new  method  of  newspaper  production  and  management  was 
launched  in  1933  when  two  separately  owned  and  editorially  competitive  news- 
papers began  publishing  from  a  single  printing  plant  under  a  joint  business 
management.1 

For  many  years  the  Albuquerque  (New  Mexico)  Tribune,  a  Scripps-Howard 
newspaper,  and  the  Albuquerque  Journal,  owned  by  Thomas  M.  Pepperday,  were 
intense  rivals  in  the  Albuquerque  field.  Editorially,  they  were  usually  on  opposite 
sides  of  the  political  fence.  Due  to  the  business  depression  which  started  in  the 
late  1920's  advertising  revenues  of  both  newspapers  had  declined  for  two  years 
prior  to  the  semi-merger,  making  it  imperative  to  cut  production  costs.1 

The  publishers  said  they,  didn't  believe  that  a  monoply  was  desirable  or  neces- 
sary, so  a  full  merger  was  dismissed  from  consideration.  At  the  same  time 
they  recognized  that  the  field  would  not  adequately  support  three  daily  news- 
papers. The  Journal  had  been  published  mornings  and  afternoons,  except  Sunday 
afternoon,  with  a  total  of  thirteen  issues  each  week,  the  Tribune  each  afternoon 
except  Sunday,  a  total  of  six  issues  weekly.  The  morning  newspaper  and  each  of 
the  two  afternoon  publications  had  good  circulation  coverage.  During  1932-33 
the  struggle  for  advertising  revenue  had  grown  more  intense,  developing  bitter 
competition.2 


2  Publishers'  Auxiliari/,  June  23,  1956,  p.  4. 

3  Editor  &  Publisher  Yearbook — 1956.  pp.  33-164. 

1  Editor  d-  Publisher,  February  25,  1933,  p.  7. 

2  Ibid, 
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On  December  12,  1932,  Pepperday  met  in  Chicago  with  William  Hawkins, 
general  manager,  and  Thomas  L.  Sidlo,  general  counsel,  both  of  the  Scripps- 
Howard  organization.  They  worked  out  the  newspaper  semi-merger  plan  of 
operation.  Final  approval  by  both  parties  came  two  weeks  later  at  a  conference 
held  at  the  Scripps  ranch  at  Miramar,  San  Diego  County,  California,  where 
Pepperday  met  with  Robert  P.  Scripps,  Roy  W.  Howard,  Sidlo,  and  Hawkins. 
A  contract  drafted  by  Sidlo  was  signed  a  few  days  later  in  the  Biltmore  Hotel 
of  Los  Angeles  by  Pepperday  and  Hawkins.2 

A  new  corporation  known  as  the  Albuquerque  Publishing  Company  was  or- 
ganized to  take  charge  of  the  mechanical  production  and  business  administration 
of  the  morning  and  Sunday  Journal  and  of  the  evening  Tribune.  The  new  com- 
pany was  owned  equally  by  the  Journal  and  Tribune  companies,  and  had  no 
authority  whatever  over  the  editorial  departments  of  the  two  competing  news- 
papers. Under  the  terms  of  the  contract  the  evening  edition  of  the  Journal  was 
discontinued.2 

E.  H.  Shaffer  continued  as  editor  of  the  Tribune,  H.  P.  Pickrell  as  editor  of 
the  Journal.  Pepperday  was  named  president  and  general  manager  of  the  new 
corporation.3 

The  building  owned  by  the  Tribune  was  used  for  the  joint  operation.  The 
Journal's  building  was  later  abandoned.  The  Tribune's  newer  equipment  was 
supplemented  by  part  of  the  Journal's  equipment.  Surplus  equipment  was  later 
sold.3 

Circulation  of  the  two  newspapers  was  kept  entirely  separate  under  the  owner- 
ship of  the  individual  newspapers.  The  joint  corporation  directed  the  circulation 
sales  and  distribution  for  both.  A  combination  circulation  rate  was  not  offered. 
Advertising  was  sold  separately,  or  in  optional  combination,  by  the  new  corpora- 
tion.3 

An  announcement  of  the  semi-merger  said  : 

This  situation  develops  what  approximates  the  Utopian  idea  of  the  average 
editor — an  editor  without  a  business  office  or  any  mechanical  problems.  It  is 
believed  that  it  may  solve  the  business  problem  through  the  economies  obviously 
possible  from  joint  mechanical  production  and  business  administration.  In  their 
public  announcements,  the  publishers  pointed  out  that  the  new  arrangement  is 
[in]  some  aspects  not  unlike  the  well  established  economic  practice  of  railroads 
in  operating  two  rival  systems  over  the  same  right-of-way.3 

After  operating  under  the  system  for  nearly  five  years,  officials  of  the  firms 
reported  it  was  successful.  Under  the  semi-merger  considerable  effort  and 
expense  had  been  eliminated.  One  salesman  instead  of  two  visited  the  advertiser 
with  the  goal  of  selling  the  meritss  of  newspaper  advertising,  thus  eliminating 
over-emphasis  on  the  morning  versus  evening  newspaper  as  an  advertising 
medium,  or  vice  versa,  as  is  often  the  case  of  competing  salesmen.  This  left 
salesmen  more  time  to  prepare  copy  and  layouts  and  to  make  other  constructive 
proposals  for  the  use  of  space.  An  increase  in  the  number  of  small  advertisers 
resulted.* 

The  plan  caused  some  reduction  in  the  number  of  employees,  principally  on 
the  business  and  administration  staffs.  The  circulation  continued  to  be  handled 
by  a  single  combined  staff,  with  fewer  but  better-paid  employees.  Two  complete 
crews  were  still  employed  in  the  mechanical  plant.  Savings  in  this  department 
came  principally  from  the  use  of  only  one  plant  for  the  production  of  both 
newspapers.4 

Although  wear  on  equipment  was  greater,  depreciation  charges  were  reduced 
considerably  because  less  equipment  was  used.  Important  savings  also  were 
obvious  on  such  items  as  one  light  and  power  bill,  one  insurance  policy,  and  other 
general  expenses  that  had  been  much  greater,  due  to  the  use  of  separate 
facilities.4 

Each  editor  had  complete  control  over  his  staff  and  his  budget.  Editorial  staffs 
were  quartered  in  different  parts  of  the  same  building  with  separate  telephones. 
The  newspapers  remained  free  to  differ  from  each  other  editorially  and  to  scoop 
each  other  whenever  possible.4 

Pickrell,  still  with  the  organization  in  1956,  twenty-three  years  after  the 
semi-merger  was  launched,  reported  the  semi-merger  plan  still  in  operation 
and  essentially  unchanged.6 


cIbid. 
a  Ibid. 

*  Ibid.,  December  11.  1937,  p.  4. 

5  Letter  from  H.  P.  Pickrell,  editor  of  the  Albuquerque  (New  Mexico)  Journal,  August  10, 
1956. 
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The  two  newspapers  continued  to  retain  their  separate  editorial  identities. 
"Readers  know  the  two  editorial  departments  are  conducted  separately  with  their 
own  viewpoints,"  he  said.  "It's  distinctly  different  from  where  one  ownership 
controls  both."6 

The  third  corporation  distributes  its  earnings  back  to  the  parent  companies. 
In  that  manner  each  editorial  department  budgets  and  spends  what  it  wants 
for  the  editorial  content  of  its  newspaper.  The  only  type  "picked  up"  by  one 
newspaper  from  the  other  without  resetting  are  a  few  markets  and  similar 
material.* 

Combined  circulation  of  the  newspapers  has  increased  and  economies  have  been 
made  possible  by  the  joint  circulation  departments.6 

Circulation  just  prior  to  the  semi-merger  was  13,757  for  the  morning  Journal, 
11,044  for  the  evening  Journal,  and  14.990  for  the  Tribune'  Two  years  later  the 
circulation  totaled  14,296  for  the  Journal  then  only  a  morning  paper,  and  12,398 
for  the  Tribune.8  Albuquerque  experienced  a  phenomenal  growth  in  population 
during  and  after  World  War  II.  Circulation  of  the  two  newspapers  kept  pace 
with  this  growth  by  soaring  to  38,095  for  the  Journal  and  25,780  for  the 
Tribune  by  1956.9 

New  press  units,  linotypes,  and  other  equipment  had  been  added.  These  im- 
provements were  made  possible  by  the  success  of  the  semi-merger  plan,  Pickrell 
said.  Economies  in  the  composing  room  were  still  evident10 

Advertising  rates,  with  an  optional  combination  rate,  offered  both  to  local  and 
national  advertisers,  had  become  more  attractive  to  the  advertisers.11 

Politically,  both  newspapers  are  listed  as  independent.  Both  use  Associated 
Press,,  and  International  News  Service  wire  facilities.  The  Tribune  also  uses  the 
Scripps-Howard  Newspaper  Alliance  service.12 

CHAPTER   III — SEMI-MERGER   SYSTEM    SPREADS 

Success  of  the  new  type  of  operation  in  Albuquerque  was  followed  by  semi- 
mergers  in  four  other  newspaper  fields  prior  to  1941.  Two  of  these  four  partial 
consolidations  involved  Scripps-Howard  organization  newspapers — an  indication 
of  the  Scripps-Howard  satisfaction  with  the  Albuquerque  experiment. 

Second  Venture  at  El  Paso 

Ths  second  semi-merger  venture  was  started  August  30,  1936,  at  El  Paso, 
Texas.  The  El  Paso  Herald-Post,  an  afternoon  Scripps-Howard  newspaper,  and 
the  El  Paso  Times,  a  morning  newspaper,  began  issuing  from  a  single  plant.1 

The  Herald-Post's  formal  anouncement  said,  in  part : 

Because  of  a  determination  to  maintain  and  improve  high  standards  in  news- 
paper service  to  its  readers  and  advertisers  at  reasonable  rates,  the  Herald  Post 
Publishing  Co.  and  the  El  Paso  Times  Co.  have  concluded  an  arrangement  for  the 
joint  printing,  sales  and  distribution  activities  of  their  newspapers. 

This  is  accomplished  by  forming  a  new  corporation  to  be  known  as  the  News- 
paper Printing  Corp.,  jointly  owned,  that  will  manage  and  direct  mechanical  de- 
partments in  the  printing  of  the  newspapers,  the  sale  of  advertising  and  the 
sale  and  distribution  of  the  circulation  of  both  papers  from  one  plant.  The  new 
arrangement  is  not  a  merger ;  neither  publication  absorbs  the  other.  Each  paper 
remains  separate  and  independent  editorially.2 

Dorance  D.  Roderick,  publisher  of  the  Times,  was  listed  as  president  of  the 
new  corporation.  C.  A.  Moore,  who  had  been  business  manager  of  the  Herald- 
Post,  became  business  manager  for  the  joint  operating  company.  Wallace  Perry 
continued  as  Herald-Post  editor,  H.  W.  Hunter  as  editor  of  the  Times.- 

Public  reaction  to  the  change  was  very  good  at  the  time  of  the  transaction, 
Roderick  reported.  He  also  said,  "We  feel  that  by  eliminating  waste  and  dupli- 
cation of  effort,  and  at  the  same  time  maintaining  the  editorial  independence  of 
both  papers,  we  can  better  serve  the  public  to  the  benefit  of  the  community  as 
well  as  the  owners.2 


«  Ibid. 

7  N.  W.  Ayer  &  Son's  Directory  of  Newspapers  and  Periodicals,  1933,  p.  600. 

sIbid.,  1935,  p.  580. 

*Ibid.,  1956,  pp.  643-644. 

10  Plckrell's  Letter. 

*» Ibid. 

12  Editor  &  Publisher  Yearbook — 1956,  p.  103. 

1  Editor  and  Publisher,  September  5,  1936,  p.  9. 

6  Ibid. 
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Roderick  emphasized  that  both  newspapers  were  still  separately  owned.  "The 
Herald-Post  Publishing  Oo.  owns  the  Herald-Post  and  the  El  Paso  Times  Inc. 
owns  the  Times,  while  the  Newspaper  Printing  Corp.  is  jointly  owned,"  he  said. 
"Reduction  of  overhead  expenses  will  make  possible  continued  improvement  of 
both  newspapers."  2 

Perry  also  stressed  the  continued  editorial  independence  of  the  two  publica- 
tions. He  said,  "Both  papers  will  remain  as  independent  as  they  were  before, 
both  in  ownership  and  policy.  They  will  advocate  or  oppose  issues  and  candidates 
for  public  office  whether  on  opposite  sides  or  in  harmony  as  their  editors  decide, 
as  the  issues  arise."  v 

In  the  past  the  two  papers  had  engaged  in  a  number  of  spectacular  battles,  edi- 
torially. "Such  situations  no  doubt  will  arise  in  in  the  future,"  Perry  stated.  "In 
news  gathering  we  hope  to  maintain  just  as  spirited  a  rivalry  and  competition 
as  if  the  newspapers  were  being  published  on  opposite  sides  of  town."  He  pointed 
out  that  being  closer  neighbors  "we  are  likely  to  maintain  a  more  friendly  rivalry 
than  under  different  circumstances,  but  a  definite  rivalry  will  continue,  both  on 
editorial  pages  and  in  news  departments."  3 

Apparently  the  prediction  was  correct  because  twenty  years  after  the  semi- 
merger  Edward  M.  Pooley,  editor  of  the  Herald-Post,  said  the  two  newspapers 
"are  as  independent  of  each  other  as  if  they  were  miles  apart.  Mechanically,  the 
same  machines  and  presses  are  used,  but,  of  course,  there  are  no  savings  in  labor 
costs  because  there  are  two  shifts,  day  and  night."  The  two  newspapers  have 
one  business  office,  operated  by  the  agency  corporations.  "We  have  found  the 
operation  to  be  profitable,"  Pooley  said.  Production  costs  show  no  decrease,  nor 
do  editorial  costs,  but  general  overhead  has  been  reduced  considerably.4 

Pooley  reported  that  the  semi-merger  had  made  possible  the  purchase  of  more 
equipment,  that  news  department  competition  was  greater  than  prior  to  the 
semi-merger  and  that  the  newspapers  often  disagreed  editorially.  The  only  type 
"picked  up"  by  one  newspaper  from  the  other  without  resetting  is  the  stock 
market  report.  Both  newspapers  are  housed  in  the  same  building.  A  combination 
circulation  rate  and  local  and  national  advertising  rates  are  offered  in  optionl 
form.6 

Prior  to  the  semi-merger  the  Herald-Post  had  a  circulation  of  26,585,  while 
21,928  was  the  total  for  the  Times.9  The  totals  evened  up  some  in  the  next  two 
years,  the  Herald-Post  dropping  to  24,669  while  23,027  was  the  total  for  the 
Times.''  By  1956  El  Paso  had  made  a  tremendous  gain  in  population,  and  circu- 
lation of  the  two  newspapers  increased  accordingly.  The  Herald-Post  had  38,912 
subscribers,  iwth  the  Times  showing  51,288  circulation.8 

Both  newspapers  use  Associated  Press,  United  Press,  and  International  News 
Service  wire  services.  The  Herald-Post  also  uses  the  Scripps-Howard  Newspaper 
Alliance  service.  The  Times  is  listed  as  an  independent-Democratic  newspaper, 
politically,  and  the  Herald-Post  as  an  independent.9 

Production  Handicaps  at  Nashville 

The  third  agreement  for  maintaining  separate  editorial  identities  while  shar- 
ing production  costs  was  announced  December  5,  1937,  in  Nashville,  Tennessee, 
by  James  G.  Stahlman,  publisher  of  the  Nashville  Banner  and  Silliman  Evans, 
publisher  of  The  Nashville  Tennessean.  The  following  day  the  entire  staff  of  the 
Tennessean  moved  into  the  Banner  building,  remaining  there  until  a  new  building 
was  completed  six  months  later.10 

The  joint  operation  plan  included  the  formation  of  the  Newspaper  Printing 
Corporation,  with  Evans  as  President  and  Stahlman  as  chairman  of  the  board  of 
directors.  Formerly  published  evenings  and  Sundays,  the  Banner  then  discon- 
tinued its  Sunday  edition.  The  Tennessean,  which  had  been  published,  mornings, 
evenings,  and  Sundays,  discontinued  its  afternoon  edition.  The  publishers 
emphasized  that  they  had  not  gone  into  a  merger  or  consolidation,  and  that  one 
newspaper  had  not  taken  over  the  other.11 


2  ibid. 
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Their  statement  said : 

The  daily  newspaper  publishing  business  in  Nashville  has  been  on  an  unsatis- 
factory basis  for  many  years. 

We  realize  a  continuance  of  the  operation  of  both  daily  newspaper  properties 
under  these  conditions  would  work  ultimately  to  the  detriment  of  our  readers, 
our  advertisers,  the  public  welfare  and  our  respective  properties. 

We,  as  publishers,  have  given  detailed  and  lengthy  study  to  many  plans  looking 
to  a  remedy  of  the  situation. 

In  our  desire  to  produce  better  newspapers  for  our  readers,  more  profitable 
media  for  our  advertisers,  reach  a  surcease  from  these  unsatisfactory  conditions 
and  to  put  each  newspaper  in  position  to  render  greater  service  to  Nashville,  the 
state  of  Tennessee  and  the  nation,  we  have  decided  upon  a  plan  of  publication 
which  should  be  productive  of  all  these  desired  results. 

We  have  formed  the  Newspaper  Printing  Corporation,  an  agency  corporation 
charged  solely  with  the  production  of  our  respective  newspapers.  This  corpora- 
tion will  have  charge  of  the  advertising,  circulation  and  mechanical  processes  of 
the  Nashville  Banner  and  the  Nashville  Tennessean. 

This  is  no  new  departure  in  the  newspaper  publishing  business.  It  is  a  localized 
adaptation  of  plans  that  are  being  successfully  carried  out  elsewhere. 

Due  to  the  length  of  the  negotiations  which  were  begun  last  August,  many 
rumors  and  false  reports  as  to  the  disposition  of  the  respective  newspaper 
properties  have  been  bruited  about. 

This  announcement  should  set  at  rest  all  such,  with  the  public  assurance  that 
each  newspaper  is  entering  a  new  era  of  operation  heretofore  impossible  in  Nash- 
ville, with  the  conviction  that  the  operation  will  be  proven  of  the  utmost  satis- 
faction to  our  readers,  our  advertisers  and  the  public  generally. 

Each  paper  will  preserve  its  exclusive  news  and  editorial  authority,  inde- 
pendence and  identity,  free  from  any  relationship  with  the  other,  or  from  the 
Newspaper  Printing  Corp. 

Neither  paper  has  any  alliance  with  or  obligation  to  any  special  interest.  This 
is  a  joint  enterprise,  conceived  in  the  public  interest,  as  well  as  our  own. 

Each  of  us  is  endeavoring  to  apply  ordinary  common  sense  to  a  joint  situation. 
Costs  of  newspaper  production  have  been  mounting  for  years.  Taxes,  labor, 
materials  have  been  gradually  diminishing  the  profitable  return  from  newspaper 
properties. 

Within  the  past  three  years  newspapers  have  faced  an  increase  of  $10  per  ton  on 
newsprint,  while  advertising  revenues,  due  to  the  recent  state  of  business  gen- 
erally, as  well  as  other  factors,  are  on  the  decrease.  All  these  are  contributors  to 
an  unsatisfactory  newspaper  situation. 

We  have  determined  to  put  an  end  to  the  conditions  which  have  existed,  to 
turn  those  revenues  which  have  heretofore  gone  into  uneconomic  business  strife, 
into  the  production  of  better  newspapers  from  every  standpoint.  We  are  deter- 
mined to  continue  to  'serve  the  public  through  our  respective  news  and  editorial 
entities  with  fidelity  to  our  trust  and  with  due  regard  for  the  obligations  of  our 
great  profession.12 

Two  very  serious  production  handicaps  were  eliminated  when  the  newspapers 
moved  into  the  new  building.  The  necessity  of  transferring  paper  stock  by  truck 
a  distance  of  nearly  a  mile  through  the  principal  business  district  of  the  city  was 
eliminated  because  the  new  building  was  adjacent  to  the  railroad  yards.  Paper 
and  other  materials  could  then  be  unloaded  from  a  spur  track  directly  into  the 
first-floor  storage  room  which  held  twenty  tons  of  newsprint  at  one  time.  The 
other  handicap  removed  was  that  of  distributing  printed  papers  by  truck  through 
heavy  downtown  traffic.12 

Reporting  on  the  operation  nearly  twenty  years  later,  Stahlman  said,  "Editorial 
independence  is  maintained  for  each  newspaper  and  the  news  competition  is 
keener  than  it  was  when  we  were  in  separate  plants."  13 

The  third  corporation  is  solely  an  agency  which  makes  no  profits.  With  the  ex- 
ception of  editorial  department  work,  it  conducts  all  the  functions  of  both  news- 
papers, including  the  purchase  of  newsprint,  ink,  and  other  supplies,  mechanical 
production,  advertising,  circulation,  and  business  affairs.  It  pays  all  the  bills  and 
if  there  is  anything  left  the  two  newspaper  corporations,  which  own  the  agency 
corporation  equally,  receive  their  respective  halves  of  the  disbursbale  revenue.13 
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"The  plan  lias  cut  down  a  considerable  portion  of  the  overhead  which  had  been 
inherent  in  two  separate  organizational  set-ups,"  Stahlman  said.  Reader  reac- 
tion was  favorable,  and  so  was  advertiser  reaction  with  a  few  minor  exceptions 
at  the  start.  "The  plan  has  made  possible  the  production  of  two  better  newspapers 
for  the  benefit  of  the  reader  as  well  as  the  advertiser."  " 

The  morning  paper  usually  picks  up  the  stock  and  bond  tables  which  appear 
in  the  sports  and  financial  extras  of  the  afternoon  paper.  This  also  applies  to  the 
box  scores,  but  not  ordinary  news  in  any  category.13 

Optional  combination  circulation  rates  are  offered,  but  each  newspaper  fixes  its 
own  advertising  rates.  Advertising  space  is  sold  on  the  same  basis  as  circulation, 
for  morning,  evening,  or  Sunday  papers,  or  in  optional  combination.13 

The  number  of  employees  decreased  slightly  in  advertising,  circulation,  and 
business  departments.14 

Stahlman  also  said  : 

"The  greatest  advantage  [of  the  semi-merger]  is  in  the  elimination  of  many  un- 
necessary and  duplicated  functions  in  a  two-paper  set-up,  making  it  possible  for 
newspapers  in  cities  of  less  than  500,000  population  to  operate  on  an  economic 
basis  which  will  assure  their  continuance  as  journalistic  entities  of  the  com- 
munity involved. 

"The  mounting  costs  of  operation  in  the  newspaper  business  make  it  almost 
impossible  for  an  economically  successful  operation  of  more  than  thirteen  issues 
of  anybody's  newspapers  in  cities  of  less  than  half  a  million  population,  consider- 
ing the  volume  of  business  available  and  the  tremendous  competition  from  other 
agencies — TV,  radio,  billboards,  direct  by  mail,  and  other  media,  for  the  advertiser 
dollar."  14 

The  semi-merger  had  a  pronounced  effect  on  the  circulation  of  the  two  news- 
papers. Just  prior  to  the  inception  of  the  plan  the  morning  edition  of  the  Tennes- 
son totaled  73,111  circulation,  and  the  afternoon  edition  had  48,001.  The  Banner 
had  72,015  subscribers.15  Two  years  later  the  Tennesson,  now  a  morning  only 
newspaper,  had  a  circulation  of  63,950.  Total  for  the  Banner  was  61,605  sub- 
scribers.16 So,  despite  the  consolidation  of  the  Tennessean's  two  editions,  both 
newspapers  suffered  considerable  loss  of  subscribers.  But  Nashville  was  a  grow- 
ing city,  and  circulation  of  the  two  newspapers  kept  up  with  the  vast  gains  in 
population.  By  1956  the  totals  were  113,439  for  the  Tenn-essean  and  91,262  for  the 
Banner." 

The  Banner  is  politically  independent,  and  the  Tennessean  is  a  Democratic 
newspaper.  Both  use  Associated  Press,  International  News  Service,  and  United 
Press  wire  services.18 

Editorial  page  innovation  at  Evansville 

The  Scripps-Howard  organization  entered  the  semi-merger  picture  again  in  1938 
with  the  announcement  that  the  two  Evansville,  Indiana  newspapers,  the  Courier 
and  the  Press,  would  be  semi-merged  on  January  1,  1939.  The  Press  was  a 
Scripps-Howard  newspaper.  The  announcement  said  a  special  innovation  "was 
agreed  on  in  order  to  preserve  the  open  forum  of  editorial  opinion  represented 
by  the  editorial  pages  in  the  individual  newspapers.18 

The  innovation  featured  two  editorial  pages  on  facing  pages  representing  the 
viewpoints  of  the  two  newspapers  published  in  a  joint  Sunday  edition  under 
the  name  of  the  Sunday  Evansville  Courier-Press.  Prior  to  the  semi-merger  the 
Courier  was  a  morning  and  Sunday  newspaper,  the  Press  an  evening  and  Sunday 
newspaper.  Under  the  terms  of  the  contract  this  arrangement  was  to  be  con- 
tinued, except  that  the  Sunday  editions  would  be  joined  in  one  edition.18 

As  had  been  the  case  in  other  semi-mergers,  a  third  corporation  was  formed 
to  operate  the  business  and  mechanical  departments.  The  two  newspapers  con- 
tinued to  be  operated  by  two  different  editors  and  editorial  staffs  and  remained 
under  separate  ownership.  B.  J.  Fehn,  Courier  publisher,  was  chosen  board 
chairman  of  the  third  corporation.  W.  C.  Bussing,  Press  business  manager, 
was  selected  president.  The  joint  operation  was  conducted  in  the  plant  of  the 
Press.19 


"Letter  from  James  G.   Stahlman,   Publisher,   Nashville    (Tennessee)    Banner,  Decem- 
ber 26,   1956. 
14  Ibid . 

^Ayer  Directory,  1937,  pp.  863-S64. 
19  Ibid.,  1989,  p.  862. 

17  Ibid.,  1956,  p.  954. 

18  Editor  &  Publisher  Yearbook — 1956,  p.  146. 
» Ibid. 


571 

Further  indication  of  the  continuance  of  the  individual  identity  of  the  two 
newspapers  was  reflected  in  their  separate  advertising  policies.  As  had  been 
their  established  practice,  the  Courier  still  did  not  carry  liquor  advertising 
but  the  Press  continued  to  do  so.19 

After  eighteen  years  of  operation,  the  semi-merger  system  was  termed  highly 
successful  financially  by  G.  R.  Benedict,  publisher's  assistant  for  both  news- 
papers. He  said  that  stock  in  the  third  company  is  owned  equally  by  the  two 
competing  newspapers,  and  that  all  profits  made  by  the  third  corporation  are 
distributed  back  to  the  parent  corporations.  The  agency  company  doesn't  own 
any  physical  assets,  merely  acting  as  a  "business  agent"  for  the  parent  firms,  as 
was  the  case  in  all  previous  semi-mergers.20 

Benedict  said  optional  combination  circulation  rates,  as  well  as  local  and  na- 
tional advertising  rates,  are  offered.  Reader  and  advertiser  reaction  to  the 
plan  was  "very  acceptable,  because  we  are  giving  them  much  better  newspaper," 
Benedict  said.  "'Editorial  independence  is  greater."  20 

The  business,  advertising,  and  circulation  departments  were  able  to  reduce 
slightly  the  number  of  employees.20 

Before  semi-merging,  the  Courier  had  a  circulation  of  40,077,  and  the  Press  had 
26,209  subscribers.21  These  totals  evened  up  a  little  during  the  next  two  years  as 
the  Courier  circulation  dropped  to  39.5S6  and  the  Press  climbed  to  31,804.-  During 
and  after  the  war  years  a  healthy  population  increase  was  accompanied  by  simi- 
lar gains  in  circulation.  By  1950  totals  were  62,506  for  the  Courier  and  4S.496 
for  the  Press.23 

Both  newspapers  are  listed  as  politically  independent.  The  Courier  uses  Inter- 
national News  Service  and  Associated  Press  wire  services.  The  Press  uses  Asso- 
ciated Press,  United  Press,  and  Scripps-Howard  Newspaper  Alliance  services.24 

Advertising   quadrupled  at   Tucson 

The  (Tucson)  Arizona  Daily  Star  and  the  Tucson  Daily  Citizen  joined  in  a 
semi-merger  July  1,  1940.  A  production  company  under  the  name  of  Tucson  News- 
papers. Inc.  was  organized  to  handle  the  production  of  the  two  papers,  including 
the  business,  mechanical  advertising,  and  circulation  departments.25 

The  news  and  editorial  departments  remained  independent  of  each  other. 
William  R.  Mathews  remained  as  editor  and  publisher  of  the  Star,  and  William 
H.  Johnson  as  editor  and  publishing  of  the  Citizen.  Mathews  became  president 
and  general  manager  of  the  third  corporation,  while  William  A.  Small  became 
vice  president  and  general  manager.  Stock  in  the  third  corporation  was  divided 
equally  between  the  Star  and  Citizen.23 

More  than  sixteen  years  of  operation  proved  the  system  to  be  "as  satisfactory 
as  a  single  ownership,  and  certainly  from  the  standpoint  of  the  reader  is  a  far 
superior  plan  in  that  it  provides  a  bona  fide  competitive  situation  in  editorial 
thought  and  news  presentation,"  according  to  George  W.  Chambers,  business 
manager  of  the  agency  corporation.26  >• 

Chambers  said  the  first  step  toward  the  joint  operation  was  the  organization 
of  the  agency  corporation  as  a  non-profit  firm  owned  equally  by  the  two  parent 
companies.  "All  of  the  mechanical  equipment  of  both  newspapers  was  turned 
over  to  Tucson  Newspapers,  Inc.,  in  equal  values  or  adjusted  by  cash,"  he 
revealed.20 

The  statement  from  Chambers  also  said  : 

The  Agency  corporation  is  responsible  for  all  production  and  business  manage- 
ment including  advertising  and  circulation.  Each  newspaper  operates  completely 
independent  with  its  own  newsroom  and  its  own  news  staff.  Each  newspaper 
meets  its  own  payroll,  pays  for  its  own  features,  wire  services,  photography, 
engraving,  etc.,  and  they  are  probably  more  highly  competitive  newswise  and 
editorialwise  than  previously. 

Tucson  Newspapers,  Inc.,  purchases  all  additional  equipment,  meets  all  mechan- 
ical payrolls  and  business  office  payrolls.  There  are  no  net  profits.  The  residue, 
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after  all  obligations  are  met,  is  distributed  to  the  two  newspapers  on  a  pro 
rata  basis.  All  revenue  goes  into  one  pot  and  is  distributed  in  the  same  way. 
No  attempt  is  made  to  determine  the  amount  of  advertising  revenue  of  circula- 
tion revenue  in  either  paper.  We  have  found  that  eliminates  what  would  be 
endless  controversies. 

The  important  and  net  result  is  that  both  newspapers  have  made  a  satis- 
factory profit  every  single  year  since  1940,  and  both  newspapers  maintain  their 
own  complete  independence.  I  believe  1  am  correct  in  saying  that  over  the 
period  from  1900  to  1940  there  was  not  a  time  when  both  newspapers  operated 
at  a  profit  during  the  same  year,  although  each  had  reasonably  prosperous 
periods.  The  1930's  were  tough  years  profitwise  for  both  newspapers. 

The  two  newspapers  combined  have  a  mechanical  capital  investment  that 
is  very  little  greater  than  that  which  would  be  required  by  each  newspaper  if 
they  were  operating  separately. 

It  is  interesting  to  note  that  in  1940  we  moved  into  a  new  building  for  the 
joint  operation  which  was  planned  to  continue  for  25  years.  In  1954  we  increased 
our  floor  space  by  150  percent  and  provided  for  a  pressroom  with  an  ultimate 
capacity  of  ten  Goss  Headliner  units.  We  started  with  four  units  and  are  adding 
two  additional  xinits  next  month. 

Our  advertising  linage  has  grown  from  about  50,000  column  inches  per  month 
in  both  newspapers  to  in  excess  of  200,000  column  inches  per  month.  In  1940 
we  used  approximately  900  tons  of  newsprint  and  this  year  we  will  use  about 
5800  tons  of  newsprint. 

In  1940  approximately  20  percent  of  all  display  advertising  appeared  in  both 
newspapers.  This  year  approximately  95  percent  will  appear  in  both  newspapers.27 

The  only  type  picked  up  from  one  paper  by  the  other  at  any  time  consists 
of  the  New  York  stock  lists  and  the  radio  and  television  listings.  "We  had  no 
adverse  reaction  from  either  the  readers  or  the  advertisers  except  that,  after 
sixteen  years  of  operation,  we  are  referred  to  as  a  'monopoly'  by  the  few  of 
those  who  believe  that  both  newspapers  operate  under  a  single  ownership," 
Chambers  reported.28 

No  combination  circulation  rate  is  offered,  but  single  insertion  or  optional 
combination  rates  are  available  for  local  display  advertising.  All  classified  and 
national  display  advertising  appears  in  both  newspapers  under  a  combination 
rate,  the  business  manager  stated.28 

In  the  beginning  the  firms  expected  to  reduce  the  number  of  employees  in 
the  mechanical  departments,  since  much  of  the  advertising  composition  was 
picked  up  from  one  paper  to  the  other.  But  due  to  "increased  volume  at  a  more 
favorable  combination  rate,  the  number  of  employees  in  our  mechanical  depart- 
ments increased  rather  than  decreased,"  Chambers  disclosed.  The  number  of 
employees  in  all  departments  has  increased  more  than  300  percent  since  1940. 
"However,  a  great  deal  of  this  increase  is  the  result  of  the  growth  of  the 
community  which  has  increased  in  about  the  same  proportion.  The  only  im- 
mediate reduction  in  the  number  of  employees  at  that  time  was  in  the  adver- 
tising, accounting,  and  outside  circulation  departments." 2a 

The  semi-merger  had  no  immediate  effect  on  circulation.  Preceding  the  oper- 
ational change  the  Star  had  11,711  subscribers  as  compared  to  10.140  for  the 
Citizen.30  Two  years  later  the  Star  still  had  almost  the  same  number,  11,483, 
while  the  total  for  the  Citizen  was  10.607.31  The  population  increase  was  reflected 
in  the  1956  circulation  totals  of  27,079  for  the  Star  and  29,383  for  the  Citizen.3* 

The  Star  uses  only  the  Associated  Press  Mire  service,  while  the  Citizen  sub- 
scribes to  both  the  Associated  Press  and  the  United  Press  services.  Politically, 
the  Star  is  independent-Democratic,  the  Citizen  independent.33 

CHAPTER    IV THE    TULSA    PLAN 

Ten  daily  newspapers  in  five  semi-merged  fields  had  established  a  fairly  definite 
pattern  of  operation  when  Tulsa's  two  competing  daily  newspapers  partially 
consolidated  June  29,  1941.  Eugene  Lorton,  publisher  of  the  Tulsa  Da  Hi/  World, 
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and  Richard  Lloyd  Jones,  publisher  of  The  Tulsa  Tribune,  announced  the  partial 
consolidation  in  a  joint  statement.1 

A  third  company,  the  Newspaper  Printing  Corporation,  was  chartered  and 
organized  to  solicit  all  advertising  for  both  newspapers  handle  all  collections 
and  accounts,  and  print  and  distribute  both  newspapers.1 

The  new  corporation  was,  therefore,  the  business  agent  for  both  publications, 
which  remained  separately  owned  and  competitive.  Stockholders  of  the  two 
newspapers  remained  unchanged,  while  the  third  firm  was  jointly  and  equally 
owned  by  the  two  newspaper  companies. 

Lorton  and  Jones  pointed  out  that  they  had  "merged  the  mechanical,  circula- 
tion and  business  departments  of  the  two  newspapers  and  created  an  agency 
company  to  more  efficiently  conduct  the  publication  of  both."  The  facilities  of 
both  publications  were  consolidated  and  co-ordinated  in  the  World  building.2 

The  statement  also  said : 

Both  Tulsa  newspapers  will  continue  to  maintain  separate,  independent  and 
competitive  news  and  editorial  staffs,  and  separate  and  independent  editorial 
expression. 

The  editors  of  The  Tulsa  Tribune  will  have  no  control  over  the  editorial  policies 
of  the  Tulsa  World,  and  the  editors  of  the  Tulsa  World  will  have  no  control  over 
the  policies  of  The  Tulsa  Tribune.  The  printing  corporation,  acting  solely  as 
business  agent  for  both  properties,  will  have  no  control  over  the  editorial  policies 
of  either  newspaper. 

The  Tribune  will  discontinue  its  Sunday  edition  after  today  (June  29).  On  July 
6  an  enlarged  Sunday  World  will  appear  in  which  will  be  consolidated  the  best 
of  the  Tribune  and  World  Sunday  comic  features.  On  and  after  July  5th  the 
Tribtme  will  publish  a  larger  Saturday  edition  containing  features  previously 
found  in  the  Sunday  Tribune. 

The  officers  of  the  Newspaper  Printing  Corporation  will  be  Frank  O.  Larson, 
president  and  general  manager ;  Richard  Lloyd  Jones,  Jr.,  vice-president  and 
business  manager :  Norris  G.  Henthorne,  vice-president ;  Jenkins  Lloyd  Jones, 
vice-president,  and  Rex  A.  Justus,  secretary  and  treasurer. 

Because  of  rising  labor  and  material  costs,  coupled  with  sharp  increases  in 
taxation,  the  printing  corporation  plan  has,  in  recent  years  become  common  in 
American  cities  having  two  highly  competitive  newspapers.  A  majority  of  the 
newspapers  in  major  cities  of  the  middle  west  is  now  operating  under  this  or 
similar  arrangements. 

The  distinctive  advantage  in  the  newspaper  situation  in  Tulsa  is  that  it  will 
continue  to  have  two  outstanding  newspapers  under  separate  editorial  direction, 
each  retaining  its  respective  individual  entity  and  neither  controlled  nor  dictated 
by  the  other.  The  full  and  complete  discussion  of  public  questions  and  all  matters 
affecting  the  public  is  maintained  and  safeguarded  as  though  there  were  no 
connection  of  relations  of  any  character  between  the  two  newspapers. 

It  can  be  considered  likely  that  expansion  of  the  mechanical  facilities  of  the 
joint  operation  will  soon  be  necessary,  which  expansion  will  be  made  on  property 
immediately  adjacent  to  the  World  building  on  the  north,  that  property  having 
been  purchased  by  the  World  two  years  ago  for  this  purpose.  The  Tulsa  World 
and  Tulsa  Tribune  have  for  many  years  maintained  important  positions  in  the 
affairs  and  lives  of  the  people  of  northeastern  Oklahoma.  The  Tulsa  newspaper 
situation  has  been  nationally  recognized  as  a  sound  one,  and  the  present  arrange- 
ments will  still  further  improve  that  condition.3 

Ward  C.  Mayborn,  newspaper  consultant,  acted  as  adviser  in  bringing  the  two 
Tulsa  properties  together.  He  formerly  was  general  manager  of  the  agency  corpo- 
ration which  acts  as  business  agent  for  the  two  semi-merged  newspapers  published 
in  Nashville,  Tennessee.  Mayborn  counselled  in  setting  up  the  advertising  rates, 
subscription  price  structure  and  the  merging  of  the  mechanical  plants.  Smith 
Davis  of  Davis  and  Thompson,  Inc.,  newspaper  financing  organization,  Cleveland, 
Ohio,  also  assisted  in  the  reorganization  of  the  properties.3 

Richard  Lloyd  Jones,  Jr.,  president  of  the  Newspaper  Printing  Corporation 
fifteen  years  after  the  semi-merger,  said  "it  was  the  only  way  we  could  fully 
utilize  our  equipment  and  still  maintain  our  editorial  independence,  which  was 
something  we  would  never  have  sacrificed."  * 


1  The  Tulsa  (Oklahoma!   Tribune  and  Tulsa  Daily  World,  June  29,  1941,  p.  1  ;  Editor  & 
Publisher,  July  5,  1941,  p.  4. 

2  76 id. 

3  Ibid. 

*  Interview  with  Richard  Llovd  Jones,  Jr.,  President,  Newspaper  Printing  Corporation, 
Tulsa.  Oklahoma.  December  27,  1956. 


574 

The  two  firms  pooled  all  equipment,  and  the  agency  corporation  selected  what 
was  needed  for  the  joint  operation.  Surplus  equipment  was  then  sold,  with  each 
newspaper  receiving  payment  for  the  equipment  which  it  owned.  Title  to  the 
equipment  used  hy  the  agency  corporation  remained  with  the  original  owner. 
Equipment  purchased  after  the  semi-merger  is  owned  jointly  by  the  two  parent 
firms.4 

Articles  of  incorporation  gave  the  agency  corporation  the  power  to  handle  all 
purr-liases  of  supplies  and  equipment.  Each  of  the  two  parent  companies  pays  the 
agency  corporation  half  of  the  cost.4 

Since  the  Newspaper  Printing  Corporation  is  just  a  business  agent,  it  can't  own 
anything,  Jones  emphasized.  If  a  wastebasket  is  purchased  by  the  agency  corpora- 
lion  for  its  own  use  for  $1.50,  each  of  the  parent  companies  pays  half  of  this 
amount  and  becomes  half  owner  of  the  wastebasket.  If  the  third  corporation 
owned  any  assets  whatsoever,  it  would  cease  to  be  an  agent,  and  its  earnings 
would  be  subject  to  corporation  taxes.5 

The  Tulsa  semi-merger  resulted  in  two  minor  tax  problems  which  were  quickly 
solved.  First,  in  order  for  the  third  corporation  to  maintain  its  agency  status,  some 
changes  had  to  he  made  in  the  joint  bookkeeping  system  on  prepaid  mail  sub- 
scriptions. This  was  the  only  point  raised  by  federal  tax  officials  on  the  agency 
status  of  the  Tulsa  operation.5 

The  other  tax  problem  reported  hy  Jones  came  from  the  joint  ownership  of 
equipment,  and  involved  the  tax  depreciation  schedules.  Eight  new  units  of  color 
press  were  purchased  by  the  Tulsa  agent  after  the  end  of  World  War  II.  Each  of 
the  two  parent  companies  paid  half  of  the  cost,  and  each  uses  half  of  the  annual 
depreciation  on  its  tax  returns.5 

'•We  probably  wouldn't  have  been  able  to  buy  the  units,  and  other  equipment," 
if  the  semi-merger  had  not  been  made,  Jones  stated.  More  expansion  is  slated. 
"Within  the  next  five  years  we  hope  to  add  four  more  units  to  the  press,"  he  said. 
Once  again  each  of  the  parent  firms  will  pay  half  the  cost  and  own  fifty  percent 
of  the  press  units." 

The  editors  of  the  two  newspapers  are  on  the  board  of  directors  of  the  agency 
corporation,  which  is  the  one  place  where  they  have  a  chance  to  get  together  and 
discuss  editorial  problems.  The  editors  are  Jenkins  Lloyd  Jones  of  the  Tribune 
and  N.  C.  Henthrone  of  the  World.6 

One  of  the  first  improvements  after  the  semi-merger  was  to  increase  the 
editorial  budget  by  30  percent.  "We  were  determined  to  improve  the  quality 
of  our  product,"  the  agency  company,  president  said.  The  World  gets  eight- 
fourteenths  of  the  editorial  budget,  and  the  Tribune  gets  six-fourteenths.  Through 
experience,  company  officials  learned  that  the  World  needed  the  extra  two- 
fourteenths  to  pay  the  cost  of  the  Sunday  edition.  In  effect,  the  Tribune  gets  six 
shares  of  the  editorial  budget  for  six  editions  and  the  World  gets  eight,  shares 
for  seven  editions,  including  the  large  Sunday  publication." 

At  the  same  time  every  effort  is  made  to  retain  the  separate  identities  of  the 
two  newspapers.  The  World  switched  to  seven-point  body  type  used  by  the  Tribune 
but  kept  all  of  its  other  type  faces  which  were  distinctly  different  from  those 
used  by  the  Tribune.  A  few  years  later  the  World  purchased  new  faces  which 
are  more  modern,  but  still  distinctly  different  from  those  of  the  Tribune.  Con- 
sequently, the  two  newspapers  look  sharply  different.6 

So  strongly  did  the  officials  of  the  two  papers  want  to  retain  the  separate 
identities  of  the  publications  that  they  refused  to  merge  the  wire  service  rooms 
or  photographic  staffs  used  by  the  news  departments.  However,  the  morgues  and 
libraries  were  consolidated. 

Some  of  the  subscribers  were  a  little  suspicious  at  first,  suspicious  that  the  two 
newspapers  still  might  not  be  editorially  separate.  But  four  months  after  the 
semi-merger  a  local  election  was  held  with  the  two  papers  taking  strong  editorial 
stands  on  opposite  sides.  This  convinced  most  readers  that  the  papers  were  still 
editorially  competitive  and  independent.  "News  competition  and  editorial  inde- 
pendence is  keener  now  than  fifteen  years  ago,"  Jones  said.7 

The  news  room  of  the  World  is  on  the  third  floor  and  the  news  room  of  the 
Tribune  on  the  fourth  floor  of  the  World  building,  which  is  owned  by  the  World 
and  leased  to  the  agency  corporation.  The  first,  second,  and  sixth  floors  are  used 
by  the  agency  corporation.  Some  office  space  on  the  fifth  floor  is  rented  to  oil 


4  Interview  with  Richard  Lloyd  Jones,  Jr.,  President.   Newspaper  Printing  Corporation, 
Tulsa.  Oklahoma.  December  27,  1056. 
s  Ibid. 
« Ibid. 
•  Ibid. 
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companies.  A  $1,200,000  wing  which  was  added  to  the  building  in  1947  houses 
the  mechanical  department.7 

During  1042  the  overall  cost  of  operation  was  fifteen  per  cent  less  than  the 
total  cost  for  1941,  the  year  of  partial  consolidation.  Since  that  time  annual 
Ravings  have  totaled  about  twenty  per  cent  of  costs  would  be  for  completely 
separated  operations  instead  of  agency  operation.  "Many  of  the  savings  were 
made  where  we  least  expected  them,"  Jones  said,  "on  such  items  as  one  rent, 
one  insurance  policy,  one  light  and  heat  bill,  and  one  press  running  almost 
around-the-clock,  instead  of  two  presses  operating  only  a  few  hours  each  day.7 

Labor  savings  were  made  primarily  in  the  business  department,  where  fewer 
stenographers,  and  bookeepers  were  needed.8 

Unions  of  the  two  newspapers  were  informed  of  the  impending  semi-merger 
at  a  meeting  held  prior  to  the  completion  of  the  transaction.  At  first  the  unions 
were  afraid  the  move  might  cut  down  on  the  number  of  employees,  but  the 
agency  corporation  was  advertising  for  help  three  weeks  later.  The  only  prob- 
lem that  confronted  the  unions  was  whether  they  should  merge  or  maintain 
separate  chapels.  They  later  merged  and  now  work  under  a  single  contract  with 
the  agency  firm.8 

"The  unions  were  very  co-operative  throughout  the  process,  which  made 
transactions  go  a  lot  smoother."  Jones  said.  They  agreed  that  there  would  be 
no  "bogus"  reproduction  of  type  used  by  the  two  newspapers;  that  is,  if  one 
newspaper  picked  up  an  advertisement  from  the  other,  the  composing  depart- 
ment would  not  reset  the  type.8 

To  avoid  unfavorable  reactions  from  local  advertisers,  officials  of  the  Tulsa 
papers  held  a  meeting  with  the  five  largest  accounts  the  day  after  the  semi- 
merger  was  announced.  "They  were  leery,  but  we  showed  them  they  could  still 
use  both  papers,  and  at  a  big  savings,"  Jones  stated.  Within  the  first  month 
seventy-five  per  cent  of  the  accounts  wanted  to  tear  up  their  old  contracts  and 
sign  new  ones,  and  were  permitted  to  do  so.  Within  six  months  eighty-eight  per 
cent  of  all  advertisers  had  signed  new  contracts.8 

Since  the  semi-merger,  labor  and  material  costs  have  increased  140  per  cent, 
but  the  advertising  rate  has  been  increased  only  seventy-five  per  cent.  This 
was  made  possible  by  the  economies  of  the  semimerger,  economies  which  the 
Tulsa  newspapers  passed  on  to  the  advertisers.9 

Classified  advertising  is  picked  up  without  resetting  of  type.  More  than  ninety 
per  cent  of  both  classified  and  display  advertising  runs  in  both  papers.  Ad- 
vertisers seeking  a  double  impact  start  with  the  evening  paper  on  one  day,  and 
follow  up  with  the  next  morning's  paper.  If  they  are  after  a  two-day  campaign, 
they  start  with  the  morning  paper.9 

There  was  no  savings  on  newsprint,  despite  the  elimination  of  one  Sunday 
edition,  clue  to  increased  advertising  linage.  A  total  of  7.000  tons  of  newsprint 
was  used  by  the  two  newspapers  in  1940.  By  1956  consumption  had  increased 
to  20,900  tons.  "We  expect  to  use  29.000  tons  a  year  by  1965."  Jones  revealed.  The 
Tulsa  publications  get  their  newsprint  from  southern  mills,  with  contracts  run- 
ning through  1965.9 

Jones  attributed  the  immediate  increase  in  national  advertising,  and  steady 
growth  since,  to  the  combined  circulation  which  placed  the  publications  in 
the  Class  A  bracket  (above  100,000).  On  the  final  Sunday  before  the  semi-merger 
the  World  had  80,000  subscribers,  and  the  Tribune  70,000,  for  the  Sunday  edi- 
tions. On  the  first  Sunday  following  the  semimerger  the  Sunday  World  had  128,- 
000  circulation.  In  1956  this  had  risen  to  154.000." 

Daily  circulation  prior  to  the  semi-merger  was  70,370  for  the  World  and  56.021 
for  the  Tribune.10  Two  years  later  the  totals  were  65,S09  for  the  World  and  54,193 
for  the  Tribune.11  The  population  of  Tulsa  soared  in  the  years  that  followed,  and 
circulation  totals  kept  pace.  By  1956  the  World  had  89,296  subscribers,  the 
Tribune  72,090.1;; 

Politically,  the  Tribune  is  listed  as  an  independent-Republican  newspaper,  the 
World  as  independent.  Both  use  Associated  Press  and  United  Press  wire  services. 
The  Tribune  also  uses  the  North  American  Newspaper  Alliance  service,  while  the 
World  uses  International  News  Service.13 


•>  Ibid. 

*Ibid. 

o Ibid. 

10  Ayer  Directory.  19J,1.  p.  S76. 

^Ibid.,  19  1,3.  p.  774. 

12  Ibid.,  1956,  p.  849. 

13  Editor  d-  Publisher  Yearbook — 1956,  p.  12!). 
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Jones  has  received  numerous  requests  for  information  concerning  the  Tulsa 
system,  both  from  journalism  students  and  from  publishers  considering  such  a 
venture  for  their  own  fields.  He  reveals  that  officials  of  two  other  metropolitan 
newspaper  fields  have  indicated  they  plan  to  adopt  the  partial  consolidation  plan 
during  1957.14 

CHAPTER  V — SEMI-MERGEES  IN  THE  WAR-TIME  ECONOMY 

The  national  economy  underwent  radical  changes  immediately  prior  to  and 
during  the  early  part  of  World  War  II.  Three  semi-mergers  were  launched 
during  this  period  as  labor  and  newsprint  costs  mounted. 

Separate  carrier  systems  in  Topeka 

Publishers  of  the  two  daily  newspapers  of  Topeka,  Kansas,  announced  a  semi- 
merger  August  1,  1941.  The  Topeka  Daily  Capital,  published  by  Senator  Arthui 
Capper,  and  the  Topeka  State  Journal,  published  by  Oscar  Stauffer,  combined 
their  business,  advertising,  circulation,  and  mechanical  departments  under  a 
joint  publishing  operation  conducted  by  an  agency  corporation,  the  Topeka  News- 
paper Printing  Company.1 

Senator  Capper  was  elected  president  of  the  agency  company,  Oscar  Stauffei 
and  Charles  H.  Sessions  became  vice  presidents.  Henry  S.  Blake  was  namec 
general  manager.  The  Capital  printing  plant  was  used  to  produce  both  news- 
papers.1 

L.  H.  Schenck,  secretary  and  director  of  manufacturing  for  the  agency  corpora- 
tion in  1949,  eight  years  after  the  semi-merger,  said  the  agency  corporation  had 
a  nominal  capitalization  of  $1,000.2 

"This  third  corporation  has  no  assets  in  its  own  right,''  Schenck  said.  "It  is 
operated  by  six  directors,  four  representing  the  Capper  interests  and  two  rep- 
resenting the  Stauffer  interests."  Arthur  Capper  was  president,  H.  S.  Black 
(Capper)  vice  president  and  general  manager,  Oscar  Stauffer,  vice  president 
Schenck  (Capper)  secretary  and  director  of  manufacturing,  F.  G.  Shirley  (Stauf- 
fer), treasurer,  and  J.  M.  Rankin   (Capper)   the  other  director.2 

The  third  corporation  operated  all  departments  of  both  newspapers  with  th€ 
exception  of  the  editorial  departments  which  remained  under  the  separate  con- 
trol of  the  two  publishers.  In  this  manner  the  papers  continued  to  be  highly 
competitive  and  independent  in  editorial  concept  and  thought.2 

Schenck  stated :  "We  have  one  business  office,  one  advertising  department, 
one  circulation  department  and  one  mechanical  department.  A  person  can  come 
into  our  office  and  place  an  advertisement  in  either  or  both  publications."  2 

Schenck  also  said : 

Owing  to  the  constantly  increasing  cost  of  operating  newspapers  throughout 
the  country,  several  publishers  have  found  that  the  competition  was  too  keen 
and  costs  too  high  to  operate  independently.  This  experience  is  becoming  more 
and  more  widespread.  ...  It  has  eliminated  the  wasteful  expense  of  maintaining 
two  advertising  departments,  two  circulation  staffs  and  .  .  .  two  mechanical  de- 
partments. .  .  .  Printing  machinery  is  extremely  costly  and  obsolescense  and 
depreciation  must  be  reckoned  with. 

We  have  found  that  one  advertising  man  can  call  on  a  merchant  and  take 
his  order  for  space  in  either  or  both  papers  just  as  well  as  having  two  men 
call.  It  has  eliminated  the  "me  too"  element  in  solicitation ;  that  is,  the  ad- 
vertising representative  of  the  second  paper  no  longer  calls  on  a  merchant  and 
pleads  for  an  ad  because  he  gave  one  to  the  other  paper. 

We  believe,  however,  that  the  greatest  economy  is  brought  about  by  operating 
both  newspapers  from  one  mechanical  plant.  In  this  way,  the  composing,  stereo- 
typing, press  room  and  mailing  equipment  is  used  for  sixteen  hours  per  day 
whereas,  under  the  previous  arrangement,  such  machinery  was  used  for  about 
eight  hours  per  day. 

In  the  mechanical  departments,  we  maintain  two  separate  shifts,  a  day  shift 
which  produces  the  Topeka  State  Journal,  and  the  night  shift  which  gets  out 
the  Topeka  Daily  Capital.  TTe  have  a  mechanical  superintendent  who  is  in 
general  charge  of  production.  He,  of  course,  has  a  staff  of  day  and  night  fore 


14  Jones  Interview. 

i  Editor  d  Publisher,  August  2.  1941,  p.  18. 
2  Letter  from  L.  H.  Schenck,  Secretary  and  Director  of  Manufacturing,  Topeka   (Kansas) 
Newspaper  Printing  Company,  Inc.,  December  16,  1949,  written  to  another  student. 
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men  who  report  to  lrini.  All  mechanical  employees  as  well  as  those  in  the  ad- 
vertising and  circulation  departments  are  on  the  payroll  of  the  Topeka  News- 
paper Printing  Company.  The  only  employees  the  Journal  has  are  those  in  the 
editorial  department  consisting  of  reporters,  photographers  and  the  editors — 
probably  fifteen.  The  same  thing  is  true  of  employees  of  the  Topeka  Daily  Capital. 

Capper  Publication,  Inc.,  leases  space  to  the  Topeka  Newspaper  Printing 
Company,  and,  also,  to  the  Topeka  State  Journal,  for  the  room  occupied  by  the 
editorial  department  [of  the  Journal]. 

In  our  opinion  this  method  of  operating  has  proven  most  satisfactory  in  that 
it  has  largely  eliminated  the  wasteful  extravagence  of  maintaining  two  large 
buildings  and  duplication  of  $500,000  to  $600,000  worth  of  machinery.3 

The  Capital  has  been  a  morning  and  Sunday  paper  and  the  Journal  an  evening 
paper  with  no  Sunday  edition.  "We  did  not  eliminate  one  Sunday  paper  in  the 
merger  as  had  been  the  case  in  a  number  of  cities  where  such  an  arrangement 
as  this  had  been  put  into  effect,'*  Schenck  said.  The  director  of  circulation,  and 
country  and  city  circulation  managers  are  responsible  for  maintaining  and  in- 
creasing circulation  on  both  newspapers.  Journal  circulation  is  mostly  local,  while 
the  Capital's  circulation  covers  much  of  central  and  northwestern  Kansas." 

Schenck  said :  "Each  paper  is  out  to  'scoop'  the  other  and  there  is  keen  rivalry 
in  the  news  and  society  departments."'  He  also  stated  that  the  consolidation 
eliminated  some  departmental  heads  "as  we,  of  course,  could  not  use  two  busi- 
ness managers,  nor  two  circulations  managers,  nor  two  advertising  managers, 
nor  two  mechanical  superintendents."  There  was  no  reduction  in  the  mechanical 
staffs.4 

More  than  fifteen  years  after  the  semi-merger  Schenck  said :  "We  have  found 
it  a  very  satisfactory  arrangement  for  the  operation  of  competitive  newspapers 
in  our  city."  Stock  in  the  agency  corporation  is  owned  two-thirds  by  Capper 
Publications,  Inc.,  and  one-third  by  Stauffer  Publications,  Inc.,  the  net  revenue 
being  distributed  monthly  on  that  basis.  Each  newspaper  pays  its  editorial  ex- 
pense from  this  monthly  revenue.  The  income  taxes  are,  therefore,  assessed 
against  the  two  parent  corporations.5 

"At  the  present  time  we  are  able  to  pick  up  certain  types  of  news  matter  with- 
out resetting,"  Schenck  said.  "This  includes  radio  and  TV  logs,  and  advertise- 
ments. Addresses  of  the  President,  Governor,  etc..  are  interchangeable."5 

Schenck  also  said : 

There  was  no  adverse  reaction  to  this  arrangement.  We  have  two  distinct 
carrier  systems — one  for  the  Capital  and  another  for  the  Journal  although  the 
management  is  the  same  for  both  papers.  .  .  .  We  do  not  have  a  combination 
circulation  rate.  The  carrier's  subscription  price  for  the  Capital  is  $1.70  and 
for  the  Journal  $1.30  per  month.  There  is  quite  a  duplication  in  the  city  of  Topeka 
but  the  subscribers  pay  the  individual  rate  to  the  carrier  whether  he  be  Capital 
or  Journal. 

Advertiser  reaction  also  was  favorable.  The  advertiser  has  the  option  of  ad- 
vertising in  either  paper  alone  if  he  so  desires  but  there  is  the  special  price  in- 
ducement if  he  uses  the  same  advertisement  in  both  publications.  .  .  .  There 
is  some  economy  in  this  due  to  the  fact  that  the  advertisement  has  to  be  set  only 
one  time.6 

Stauffer  Publications,  Inc.,  had  contracted  to  buy  the  Capper  Publications 
September  15.  1956,  from  the  heirs  of  the  late  Senator  Arthur  Capper.6  Comple- 
tion of  the  transaction  was  anounced  Eebruary  '.).  1957.  Oscar  Stauffer,  presi- 
dent of  Stauffer  Publications,  Inc.,  was  elected  president  of  Capper  Publica- 
tions, Inc.' 

In  a  statement  concerning  the  purchase,  Stauffer  said  : 

Just  17  years  ago  today  [February  9,  1957]  we  took  over  the  Topeka  State 
Journal.  Many  things  have  happened  in  that  span.  Topeka  lias  doubled  in  popu- 
lation. The  passing  years  have  been  happy  and  fruitful.  Aided  by  stalwart  friends, 
loyal  associates  and  indulgent  patrons,  our  busiuoss  has  grown.  Always  it  has 
been  our  endeavor  to  publish  the  news  with  kindness.  And  insofar  as  humanly 
possible  we  have  sought  to  edit  without  favor  or  prejudice. 


3  Ibid. 

i  Ibid. 

G  Ibid..  December  28,  1956. 

8  Ibid. 

7  Editor  &  Publisher,  February  9,  1957,  p.  49. 
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The  Daily  Capital  and  the  State  Journal  will  continue  to  publish  as  now,  one 
in  the  morning  and  the  other  in  the  evening,  independently  and  on  a  fully  com- 
petitive basis.7 

Even  though  both  papers  are  now  under  the  same  ownership,  Stauffer  likes 
the  semi-merger  system  so  well  he  plans  to  continue  it.7 

A  short  time  before  the  semi-merger  in  1941  the  Capital's  circulation  total 
48,079  and  the  Journal  had  18,942  subscribers.8  Two  years  later  the  Capital  had 
almost  the  same  number,  48,378,  while  the  JournaVs  total  had  risen  to  21,978.° 
Circulation  of  the  Capital  kept  pace  with  the  population  increase  during  the  next 
thirteen  years,  reaching  63,269  subscribers  by  1956.  The  Journal  had  only  23,603 
readers  by  that  time.10 

Both  newspapers  are  listed  as  Republican,  politically,  and  both  use  Associated 
Press  and  United  Press  wire  services.11 

Editions  adjusted  in  Chattanooga 

Consolidation  of  the  business  and  mechanical  departments  of  the  two  daily 
newspapers  in  Chattanooga,  Tennessee,  was  effected  June  7,  1942.  The  Chat- 
tanooga Times  moved  into  the  News-Free  Press  building  after  the  physical  facil- 
ities of  the  two  newspapers  were  combined.  An  agency  corporation,  the  Chat- 
tanooga Publishing  Company,  was  organized  to  handle  the  advertising,  circula- 
tion, business,  and  printing  for  both  newspapers.12 

Editorial  departments  remained  separately  owned  and  competitive.  The  Times 
was  a  morning  and  afternoon  paper  owned  by  the  heirs  of  the  late  Adolph  S. 
Ochs,  the  News-Free  Press  an  afternoon  and  Sunday  morning  paper  owned  bv 
Roy  McDonald. 

Under  the  terms  of  the  contract,  the  evening  edition  of  the  Times  and  the 
Sunday  morning  edition  of  the  Xeirs-Free  Press  were  suspended." 

After  nearly  fifteen  years  of  semi-merger  operation,  McDonald  is  convinced 
that  the  semi-merger  plan  is  a  good  one.  "With  continually  mounting  costs  of 
newsprint  and  labor,  something  like  this  is  the  only  thing  which  will  make  it 
possible  to  continue  publishing  two  newspapers  in  a  competitive  field,"  he  stated. 

The  Times  has  slightly  more  than  fifty  per  cent  of  the  stock  in  the  agency 
company,  and  the  News-Free  Press  just  under  fifty  per  cent.  The  agency  corpora- 
tion collects  all  of  the  revenues,  pays  all  the  bills,  and  distributes  the  remaining 
income  between  the  two  competing  publications  on  the  basis  of  their  stock 
ownership. 

Reader  reaction  to  the  system  has  been  good,  because  editorial  independence 
and  news-gathering  competition  has  increased.  The  competition  is  no  longer 
vicious,  but  is  quite  strong.  Some  tabular  matter,  such  as  precinct-by-precinct 
election  returns  and  public  records,  is  "picked  up"  by  one  newspaper  from  the 
other  without  resetting  of  type.14 

The  reaction  of  advertisers  also  has  been  favorable,  although  some  of  them 
would  prefer  to  have  two  completely  separate  newspapers  bidding  for  their 
business.  Total  advertising  volume  has  increased  during  the  more  than  fifteen 
years,  part  of  which  can  be  attributed  to  an  increase  in  population  in  Chattanooga 
and  trade  territory.  Optional  combination  rates  are  offered  on  local  and  national 
advertising,  but  not  on  circulation. 

The  number  of  employees  was  reduced  for  a  short  time,  but  later  was  increased 
because  of  the  growth  of  the  newspapers.  Many  mechanical  improvements  would 
have  been  made  regardless  of  the  semi-merger.  In  general,  the  system  has  worked 
"very  successfully"  in  Chattanooga.15 

Some  adjusting  of  circulation  occurred  at  first.  Just  before  the  semi-merger 
the  Times  had  49.494  subscribers,  the  News-Free  Press  48,324.16  Two  years  later 
the  Times  circulation  had  dropped  to  47,177  and  the  Neirs-Free  Press  total  had 
climbed  to  51,622.17  As  the  population  of  the  city  grew  in  the  ensuing  years,  so 


7  Editor  4-  Publisher.  Februarv  9.  1957.  p   40. 

8  Ayer  Director}/,  191,1,  p.  353. 

9  Thirl..  191fS,  p.  348. 

10  Ibid.,  1956,  p.  389. 

11  Editor  &  Publisher  Yearbook — 1956.  p.  72 
ia  Editor  &  Publisher.  .Tune  13.  1942,  p.  8. 

13  Personal   interview  with  Roy   McDonald,   Publisher,    Chattanooga    (Tennessee)    "News- 
Free  Press,  February  25.  1957. 
'*  Ibid. 
ln  Ibid. 

lfl  Ayer  Director!/.  1942.  p.  S9G. 
17  Thirl.,  1944,  p.  855. 
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did  the  circulation  of  the  two  newspapers.  By  1956  the  Times  had  57,881  sub- 
scribers, the  Neirs-Frec  Press  60.512.18 

The  Times  is  listed  politically  as  an  independent-Democratic  newspaper,  the 
News-Free  Press  as  independent.  Wire  services  of  the  Times  are  the  Associated 
Press,  United  Press,  New  York  Times  service,  and  the  North  American  News- 
paper Alliance.  Services  used  by  the  News-Free  Press  include  the  Associated 
Press,  United  Press,  and  International  News  Service.19 

Effects  of  war  in  Peoria 

World  War  II,  which  brought  on  shortages  of  newsprint  and  manpower,  plus 
higher  costs  and  taxes,  resulted  in  the  semi-merger  of  the  two  competitive  daily 
newspapers  in  Peoria,  Illinois,  January  3,  1943.  Carl  P.  Slane,  publisher  of  the 
Journal-Transcript,  and  Claude  U.  Stone,  publisher  of  the  Peoria  Star,  in  an- 
nouncing the  merger  of  the  mechanical,  circulation,  and  business  departments, 
said  the  editorial  departments  of  both  newspapers  would  remain  separate,  inde 
pendent,  and  competitive.20 

After  forty-six  years  as  an  evening  paper  the  Star  became  a  morning  daily, 
while  the  Journal-Transcript  remained  alone  in  the  evening  field.  Also  merged 
were  the  Sunday  issues  of  the  two  dailies,  under  the  names  of  the  Sunday  Jour- 
nal Star,  published  by  the  combined  staffs  of  the  still  competitive  dailies.  The 
two  publishers  remained  as  directing  officers  of  their  competitive  corporations. 

The  Star's  building  became  the  office  of  publication,  providing  housing  for  the 
separate  editorial  departments,  and  for  the  merged  mechanical  and  circulation 
departments,  according  to  the  announcement.  The  Journal-Transcript  building 
was  turned  over  to  the  agency  corporation,  housing  the  business,  advertising, 
and  accounting  offices.  Advertising  was  then  sold  as  full  coverage  for  the  Peoria 
market.20 

After  eleven  years  of  semi-merger  operation  the  owners  abandoned  the  system 
in  1954  for  a  full  merger.  Morning  and  evening  editions  continued  to  be  published, 
both  called  the  Journal  Star.  C.  A.  West,  business  manager  for  both  newspapers, 
said  the  operation  was  successful,  but  "since  1954  under  one  company  efficienciees 
have  improved  100  percent  at  least21 

During  the  operation  of  the  semi-merger  editorial  independence  was  main- 
tained, as  it  has  been  since  the  full  merger.  The  same  society  and  business  pages 
were  published  in  both  papers  for  a  short  time,  but  this  proved  to  be  unsatis- 
factory. Neither  readers  nor  advertisers  liked  it.22 

An  optional  combination  rate  was  offered  for  local  and  national  advertising,  but 
not  for  circulation.22 

While  the  semi-merger  continued,  stock  in  Peoria  Newspapers,  Inc.,  was  divided 
equally.22 

The  "number  of  employees  went  up  because  of  the  critical  human  problems  in- 
volved in  bringing  two  staffs  together,"  West  pointed  out.  But  after  the  first  few 
months  of  operation  a  gradual  staff  decrease  started  and  continued  until  the  full 
merger  in  1954.22 

Before  going  into  the  semi-merger  operation  the  Journal-Transcript  had  a  cir- 
culation of  62,517,  the  Star  34,602  subscribers.23  Both  papers  lost  readers  during 
the  next  two  years,  the  Jourral-TranscripVs  circulation  dropping  to  58,414,  the 
Star's  total  to  31.352.24  The  city  made  some  population  gains  during  the  years 
Vading  up  to  the  full  merger  in  1954,  the  papers  making  comparable  increases  in 
circulation,  the  Journal-Transcript  reaching  70,132  and  the  Star  33.152.25  After 
going  to  a  full  merger  the  evening  edition  dropped  to  67,274  while  the  morning 
edition  increased  to  34,785.M 

Both  newspapers  are  politically  independent,  both  use  Associated  Press,  United 
Press,  International  News  Service,  and  North  American  Newspaper  Alliance  wire 
services.27 


"/bid.,  1956,  p.  947. 

*»  Editor  rf  Publisher  Yearbook — 1956,  p.  145. 

*>  Editor  rf  Publisher,  January  8,  1944.  p.  46. 

21  Letter  from  C.  A.  West,  Business  Manager,  The  Peoria   (Illinois)   Journal  Star,  Inc. 
February  15,  1957. 

22  Ibid 

<*Ayer  Directory,  1943,  p.  249. 

Tbid.,  19^5,  p.  246. 

*Ibid.,  1954,  P.  277. 

28  Ibid.,  1956,  p.  290. 

27  Editor  rf  Publisher  Yearbook — 1956,  p.  58. 
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CHAPTER    VI — SEMI-MERGERS    IMMEDIATELY    PRECEDING    KOREAN    WAR 

Newspaper  semi-inergers  were  launched  in  four  cities  during  the  eighteen- 
month  period  immediately  preceding  the  outhreak  in  1950  of  the  Korean  conflict. 
The  unstable  condition  of  the  national  economy  during  this  period  may  have 
been  a  factor  in  the  four  partial  consolidations. 

Six  successful  years  in  Augusta 

The  first  of  these  four  semi-mergers  was  set  up  in  Augusta,  Georgia,  where 
the  Chronicle  and  the  Herald  began  a  joint  operation  January  1,  1949.1 

The  Newspaper  Printing  Corporation  was  formed  to  act  solely  as  business 
agent  for  both  newspapers,  the  Chronicle  reported  eleven  months  later.  It  had 
no  control  over  the  editorial  policies  of  either  paper.  Advertising,  auditing,  cir- 
culation, and  mechanical  departments  of  the  two  newspapers  were  merged  under 
the  management  of  the  new  corporation,  with  all  facilities  consolidated  and  co- 
ordinated. But  the  physical  property,  including  even  the  paper,  ink  and  real  estate, 
remained  jointly  owned  by  the  two  newspapers.1 

Heading  the  agency  corporation  were  four  officers,  William  S.  Morris,  presi- 
dent; Glenn  R.  Boswell,  vice  president  and  treasurer;  Miss  Marie  LeRoy,  sec- 
retary ;  and  Pat  H.  Rice,  vice  president.  Actual  management  of  the  agency  was 
turned  over  to  Rice. 

The  Chronicle  emphasized  that  the  printing  company  had  "tremendous  re- 
sponsibility, but  no  control  over  policy ;  it  has  hundreds  of  employees,  but 
doesn't  possess  even  a  peucil ;  it  operates  a  large  industry  in  a  well  equipped 
plant,  but  the  roof  over  its  head  is  not  its  own."  The  only  thing  "that  NPC  may 
call  its  own  is  the  signature  that  goes  on  the  checks  that  pay  the  salaries — and 
the  bills."2 

During  the  first  eleven  months  of  its  existence,  the  printing  company  "literally 
worked  wonders  toward  building  up  the  mechanical  facilities  of  both  the  Chron- 
icle and  the  Herald,"  the  Chronicle  disclosed.  The  two  papers  acquired  a  new 
six-unit  press  under  joint  ownership,  and  "loaned"  to  the  agency  corporation 
seventeen  new  linotypes  to  "replace  old  machines  that  were  scrapped,  three  mate- 
rial-making machines,  a  machine  to  make  large  headline  types,  and  new  equip- 
ment for  casting  the  press  plates  from  which  the  newspapers  are  printed." 2 

Offices  were  modernized  and  some  new  housing  constructed  to  accommodate 
a  ninety-six  by  thirty-six-foot  press  room,  a  sixty  by  forty-foot  mail  room,  and 
an  eighty  by  forty-foot  warehouse  for  paper,  on  the  lot  at  the  rear  of  the  Herald 
building,  all  jointly  owned  by  the  two  publications.2 

Before  the  semimerger  the  Herald  averaged  eighty-eight  pages  per  week  on 
a  seven-day  schedule.  Eleven  months  later,  publishing  only  six  editions  a  week,  the 
Herald  averaged  100  to  104  pages.  The  average  for  the  Chronicle  jumped  from 
120  to  130  pages  each  week  during  the  same  period  of  time.3 

All  empolyees  of  both  newspapers,  except  news  and  editorial  staffs,  were  ab- 
sorbed into  the  agency  company.  Members  of  the  news  and  editorial  staffs  per- 
formed their  duties  as  before  the  semi-merger,  separately  and  independently.3 

Neither  paper  .  .  .  would  have  been  able  individually  to  have  purchased  the 
tremendous  amount  of  mechanical  equipment  nor  the  other  facilities  they  now 
enjoy.  NPC  . . .  has  permitted  the  expansion  of  both. 

As  for  news  departments  of  the  two  papers,  they  still  continue  to  fight  each 
other  for  every  story,  every  picture,  every  newsbreak  as  two  separate  and  inde- 
pendent news  departments  should. 

It  all  adds  up  to  production  of  bigger  and  better  newspapers  for  Augusta 
which  the  Chronicle  and  Herald  have  served  for  many  years,  and  in  which 
officials  and  employees  of  the  two  newspapers  have  placed  their  faith  of  the 
future.3 

Morris,  publisher  of  the  Chronicle,  and  Boswell,  publisher  of  the  Herald,  had 
complete  control  over  their  newspapers.  Persons  working  on  either  newspaper 
were  responsible  only  to  the  publisher  of  that  one  publication.  Merged  and  co- 
ordinated, the  remaining  departments  were  under  the  control  of  Rice.3 

At  the  end  of  the  first  year  of  agency  operation  Rice  reported  : 

The  reasons  for  the  merger  are  so  numerous  that  it  would  be  be  difficult  to 
give  all  of  them,  but  I  would  say  that  the  main  purpose  was  the  idea  of  im- 


1  The  Augusta   (Georgia)    Chronicle,  November  13,   1949,  Newspaper  Printing  Corpora- 
tion section,  p.  1. 
a  Ibid. 
3  Ibid. 
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proving  the  two  Augusta  newspapers  at  a  minimum  of  expense.  In  other  words, 
neither  paper  was  in  a  position  to  buy  the  equipment  that  we  have  pur- 
chased. ...  I  have  yet  to  find  any  disadvantages  to  such  a  merger  and  the  only 
possible  one  that  might  occur  (which  we  will  do  everything  to  prevent)  is  that 
we  adopt  an  attitude  of  only  looking  at  our  problems  without  giving  thought  to 
our  readers  and  advertisers.  .  .  .  We  can  and  are  doing  everything  possible  to 
render  a  better  service  than  when  the  two  papers  were  separate. 

...  If  two  publishers  are  contemplating  such  a  merger  they  should  enter  it 
with  a  spirit  of  cooperation  rather  than  one  of  doubt  as  to  whether  the  other 
is  putting  in  as  much  equipment,  etc.  If  there  is  a  possibility  of  any  doubt  ex- 
isting in  either  publisher's  mind,  they  should  not  enter  into  this  type  of  arrange- 
ment. In  explanation  of  the  attitude  of  the  publishers  here  in  Augusta,  I  would 
like  to  say  that  they  have  never  tried  to  match  dollar  for  dollar  in  equipment, 
for  they  are  of  the  opinion  that  whatever  equipment  is  used  by  Newspaper  Print- 
ing Corporation  would  have  been  used  by  their  paper,  and  all  they  are  doing  is 
lending  the  equipment  to  the  operating  company,  as  they  retain  title.  In  other 
words,  if  they  enter  such  an  arrangement  they  must  enter  it  with  complete  con- 
fidence and  faith  in  each  other.4 

The  semi-merger  didn't  have  too  much  effect  on  the  circulation  of  the  two 
papers.  Just  prior  to  the  partial  consolidation  the  Chronicle  had  27,508  sub- 
scribers, the  Herald  22,000.6  Two  years  later  the  circulation  of  the  Chronicle 
reached  reached  30,993,  but  dropped  to  20,409  for  the  Herald." 

The  two  newspapers  were  fully  merged  in  1955  when  the  Chronicle  purchased 
the  Herald  from  an  estate.7 

Fifty  jobs  eliminated  in  Fort  Wayne 

Publishers  of  The  News-Sentinel  and  The  Journal-Gazette,  Fort  Wayne,  In- 
diana, announced  that  an  agency  corporation,  Fort  Wayne  Newspapers, 
Inc.,  would  begin  operation  March  13,  1950.  The  new  company  was  established 
to  "operate  a  unified  production  system  of  merged  business  and  mechanical  de- 
partments" while  the  two  daily  newspapers  "remained  competitive,  separately 
owned  and  independent."  8 

For  several  years  prior  to  the  semi-merger,  The  Journal-Gazette  had  been 
in  financial  difficulties,  according  to  Miss  Helene  R.  Foellinger,  president  of  the 
agency  corporation.9 

"In  1949  The  News-Sentinel  carried  52%  of  the  local  advertising,  51%  of  the 
national  advertising  and  48%  of  classified  advertising"  in  six  editions  a  week, 
she  pointed  out.  The  Journal-Gazette,  with  the  expense,  of  a  seven-day  opera- 
tion, carried  less  than  an  equal  share  of  the  advertising.  For  several  years  prior 
to  1949  The  Journal-Gazette  did  fare  even  this  well,  comparatively.9 

At  the  time  of  the  merger  all  employees  of  the  editorial  departments  of  both 
The  News-Sentinel  and  The  Journal-Gazette  were  retained.  All  employees  of 
the  composing  room,  stereotype  departments,  pressroom  and  engraving  depart- 
ments were  needed  in  the  merged  operation. 

It  was  in  the  advertising,  accounting,  circulation,  mail  room,  maintenance  and 
promotion  [departments]  that  certain  reductions  in  staff  were  possible.  Fifty 
employees  from  the  two  papers  were  not  needed  in  the  merged  operation.  These 
people  received  severance  payments.  All  have  found  employment  elsewhere,  some 
with  other  newspapers  in  other  cities,  and  others  in  unrelated  businesses  here 
in  this  city. 

Advertising  linage  in  the  two  newspapers  is  greater  today  [August  18,  1956] 
than  prior  to  the  merger.  The  circulation  of  the  Sunday  paper  is  larger  than 
at  the  time  of  the  merger.  The  circulation  of  the  two  daily  newspapers  are 
somewhat  below  their  high  points  at  the  time  of  the  merger.  In  the  case  of 
the  morning  paper  [The  Journal-Gazette],  we  found  considerable  unprofitable 
circulation  which  was  dropped  with  the  approval  of  the  publisher  of  that  paper. 
Kate  increases  on  both  newspapers  since  the  merger  have  resulted  in  some  loss 


4  Letter  from  Pat  H.  Rice,  General  Manager,  Newspaper  Printing  Corporation,  Augusta, 
Georgia,  December  27,  1949,  written  to  another  student. 

6  Ayer  Directory,  1949,  p.  186. 
8  Tbid.,  1951,  p.  187. 

7  Letter  from   J.   W.   West,   Vice  President  and   General   Manager,    Southeastern   News- 
papers, Inc.,  Augusta,  Georgia,  August  17,  1956. 

8  Editor  d  Publisher,  March  4,  1950,  p.  7. 

9  Letter  from  Helene  R.  Foellinger,  President,  Fort  Wayne  (Indiana)  Newspapers,  Inc., 
August  18,   1956. 
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of  duplicated  circulation.  However  at  the  present  moment  both  newspapers  daily 
are  making  Steady  gains  and  we  believe  that  before  too  long  our  circulation  will 
be  equal  to  that  of  the  time  of  the  merger. 

Competition  for  news  and  independent  viewpoint  has  been  maintained.  The 
News-Sentinel  is  an  independent  Republican  newspaper  and  The  Journal-Gazette 
is  an  independent  Democratic  newspaper.  They  differ  in  their  views  politically 
both  local  and  national  and  this  is  reflected  in  their  editorial  comment.  They 
differ  on  other  viewpoints  also.  The  competition  of  the  news  staffs  is  as  great 
as  it  ever  was  before  the  merger  and  a  scoop  is  just  as  important  today  as  it  was 
six  years  ago— maybe  even  more  so.  The  two  editorial  departments  occupy  dis- 
tinct and  separate  rooms,  each  has  its  own  wire  facilities  and  photographic 
departments. 

The  News-Sentinel  has  continued  its  Saturday  evening  colored  comic  and 
rotogravure  section,  even  though  the  Sunday  Journal-Gazette  has  a  colored 
comic  section  and  Parade  magazine.  Perhaps  economically  it  might  make  more 
sense  to  combine  the  two  comic  sections  into  one  and  shift  the  rotogravure  sec- 
tion from  Saturday  evening  to  Sunday.  We  have  not  seen  fit  to  do  this,  however, 
because  we  desire  to  keep  the  two  companies,  from  an  editorial  Standpoint,  the 
same  as  they  were  prior  to  the  merger.10 

Since  The  Journal-Gazette  was  published  each  morning  and  The  News-Sentinel 
each  afternoon  except  Sunday,  no  changes  in  timing  needed  to  be  made.10 

All  revenues  are  collected  by  the  agency  corporation,  which  pays  the  bills. 
Residue  funds  are  distributed  back  to  the  two  competing  newspapers  on  the 
basis  of  their  stock  ownership.  Division  of  stock  in  the  agency  corporation  is 
confidential  and  has  not  been  made  public.11 

The  only  type  that  is  "picked  up"  by  one  newspaper  from  the  other  without 
resetting  is  the  baseball  box  scores.12 

Optional  combination  rates  are  offered  for  local  and  national  advertising, 
hut.  not  for  circulation.  Both  reader  and  advertising  reaction  to  the  semi-merger 
operation  has  been  good.12 

Just  prior  to  the  semi-merger  The  News-Sentinel  had  81,292  subscribers  com- 
pared to  69,895  for  The  Journal-Gazette.13  Two  years  later  The  News-Sentinel 
totals  had  dropped  to  80,220,  The  Journal-Gazette  to  63,376."  Further  decreases 
were  shown  in  1956,  The  News-Sentinel  to  76,286  and  The  Journal-Gazette  to 
62,256.16 

Both  publications  use  the  wire  facilities  of  the  Associated  Press  and  Inter- 
national News  Service.  The  News-Sentinel  also  uses  the  United  Press  service.18 

Semi-merger  spans  State  line  in  Bristol 

A  unique  situation  arose  March  27,  1950,  when  a  joint  publishing  enterprise 
was  started  in  Bristol,  Virginia-Tennessee,  a  city  divided  almost  equally  by 
the  Virginia  and  Tennessee  state  line.17  Prior  to  the  semi-merger  the  Bristol 
Harold  Courier  was  owned  by  a  Virginia  corporation,18  the  Virginm-Tenncssean 
by  a  Tennessee  corporation.19  The  latter  newspaper  was  founded  only  a  few 
months  prior  to  the  semi-merger.20 

Under  the  terms  of  the  semi-merger  the  Virginia-Tennesscan  was  moved  into 
the  Herald  Courier  building  and  a  third  corporation  organized  to  publish  both 
papers.21 

The  Virginia  State  Corporation  Commission  issued  new  charters  for  all  three 
companies,  the  Bristol  Herald  Courier  Publishing  Corporation,  Carroll  Reece, 
president;  the  Virginia-Tennessean  Publishing  Corporation,  Nat  H.  Copenhaver, 
president ;  and  the  Bristol  Newspaper  Printing  Corporation,  with  Reece  as  presi- 
dent. Capitalization  for  the  third  was  $20,000  maximum  and  $1,000  minimum. 
The  two  parent  firms  were  authorized  to  issue  from  500  to  3,000  shares  of  no  par 
value  stock.22 


10  Ibid. 

"■  Ibid.,  December  28,  1956. 

13  Ibid. 

13  Ayer  Directory,  1950,  p.  294. 

^Ibid.,  1952,  p.  297. 

15  Ibid.,  1956,  p.  313. 

"  Editor  d  Publisher  Yearbook— 1956,  p.  62. 

17  Editor  d  Publisher,  April  1,  1950,  p.  65. 

18  Ayer  Directory,  1950,  p.  991. 
™Ibid.,  1950,  p.  913. 

20  Ibid. 

21  Editor  d  Publisher,  February  25,  1950,  p.  45. 
23  Ibid.,  April  1,  1950,  p.  65. 
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Prior  to  the  semi-merger  the  Herald  Courier  was  published  every  morning  and 
each  afternoon  except  Sunday.23  Under  the  terms  of  the  contract  it  became  a 
morning  only  newspaper,  and  the  Virginia-Tennessean  continued  its  after  only 
edition.24 

T.  Eugene  Worrell,  president  of  the  agency  corporation  in  1956,  said  the  first  six 
years  of  operation  were  "quite  satisfactory."  ^ 

The  semi-merger  "is  the  only  way  the  small  market  can  afford  two  news- 
papers," Worrell  stated.  Stock  in  the  printing  corporation  is  owned  equally  by 
the  two  parent  companies.  The  agency  firm  collects  all  revenues,  pays  all  the  bills, 
and  distributes  the  remainder  to  the  newspapers.  It  operates  all  departments  of 
both  newspapers  except  the  news  departments.28 

Editorial  independence  and  news-gathering  competition  has  been  maintained, 
with  editorial  staffs  under  separate  editors.  The  papers  often  differ  editorially 
on  both  local  and  national  issues.28 

Advertisers  reacted  favorably  to  the  semi-merger,  as  evidenced  by  a  twenty-five 
percent  increase  in  linage  and  dollar  revenue.  Both  local  and  national  advertisers 
are  offered  optional  combination  rates.26 

The  number  of  employees  has  decreased  some  in  all  departments  except  the 
news  staffs :  This,  along  with  other  savings,  has  permitted  the  purchase  of  new 
equipment  for  the  printing  plant.26 

Subscribers  are  not  offered  a  combination  rate,  Worrell  stated,  but  reader  reac- 
tion has  been  good.28 

Circulation  increased  following  the  semi-merger.  Prior  to  the  transaction  the 
Herald-  Courier  had  16,927  morning  subscribers  and  2,881  evening  circulation.27 
Since  the  Virginia-Tennessean  was  established  only  a  few  months  before  the 
semi-merger,  figures  showing  the  number  of  subscribers  are  not  available.  In 
1952  the  Herald  Courier,  then  a  morning  only  newspaper,  had  17,778  subscribers, 
the  Virginia-Tennessean  5,949.28  By  1956  the  Herald  Courier  circulation  totaled 
18,917,  compared  to  6,547  for  the  Virginia-Tennessean. '* 

Both  newspapers  are  listed  as  politically  independent,  both  use  United  Press 
wire  services.  The  Herald  Courier  also  uses  Associated  Press  facilities,  the 
Virginia-Tennessean  International  News  Service.30 

Birmingham  system — a  major  variation 

The  fourth  semi-merger  venture  for  the  Scripps- Howard  organization  was 
announced  May  15,  1950,  in  Birmingham,  Alabama.  The  company's  afternoon 
daily  newspaper,  the  Birmingham  Post,  absorbed  a  competing  morning  daily, 
the  Birmingham  Age-Herald.  This  resulted  in  a  six-day  morning  paper,  with  no 
Sunday  edition,  called  the  Birmingham  Post-Herald.  The  Birmingham  News 
Company,  which  had  been  publishing  the  morning  Age-Herald  and  the  afternoon 
Neios,  continued  to  publish  the  afternoon  and  Sunday  morning  News. 

However,  there  was  a  major  variation  from  the  agency  and  operating  com- 
pany types  of  semi-mergers  in  that  the  two  competing  companies  agreed  to 
operate  the  semi-merger  without  a  third  corporation.  The  Birmingham  News 
Company  became  owner  of  all  equipment  and  other  physical  facilities  used  to 
produce  both  newspapers  under  the  joint  operation.  The  Post-Herald  moved  its 
editorial  staff  into  the  News  building.31 

James  E.  Chappel,  president  and  general  manager  of  the  Birmingham  News 
Company,  said  his  firm  was  acting  in  lieu  of  the  third  corporation.  The  News, 
owning  all  equipment  printed  both  newspapers,  distributed  them,  sold  adver- 
tising, collected  all  revenue,  and  employed  all  personnel  except  in  the  Post- 
Herald  editorial  department.  Profits  were  divided  on  an  agreed  basis.32 

Part,  not  all,  of  the  employees  of  the  circulation,  advertising,  and  business 
departments  of  the  Post  were  absorbed  by  the  News.  In  the  photographic  art, 
editorial,  and  printing  departments  some  jobs  were  eliminated.  Mechanical  em- 
ployees not  retained  were  given  dismissal  pay  of  two  weeks.  All  others  dis- 


23  Ayer  Directory,  1950,  p.  991. 

24  Editor  d  Publisher,  April  1,  1950,  p.  65. 

26  Letter  from  T.  Eugene  Worrell.  President,  Bristol    (Virginia-Tennessee)    Newspaper 
Printing  Corporation,  August  17,  1956. 

28  Ibid.,  January  29,  1957. 

27  Ayer  Directory,  1950,  p.  991. 

28  Ibid.,  1956,  p.  1,025. 

30  Editor  &  Publisher  Yearbook — 1956,  p.  144. 

si  Editor  &  Publisher,  May  20,  1950,  pp.  10  and  66. 

32  Ibid. 
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missed  received  severance  pay  on  the  basis  of  one  week's  salary  for  each  six 
months  of  employment  up  to  a  total  of  thirty  weeks,  plus  any  due  vacation  pay.12 

A  statement  from  the  News  concerning  the  change  said : 

Constantly  mounting  publication  costs  have  already  forced  the  elimination  of 
many  newspapers  in  all  parts  of  the  United  States.  Mergers,  consolidations,  and 
sales  of  newspapers  have  been  widespread  and  will  continue  to  develop  the  next 
few  years. 

The  kind  of  operation  described  here  is  in  some  respects  unique.  It  is  intended 
to  effect  business  economies  and  make  as  solid  as  possible  the  financial  under- 
pinning of  each  of  the  remaining  newspapers  in  Birmingham,  while  giving  the 
reading  public  the  benefit  of  two  widely  different  and  independent  editorial  poli- 
cies, one  in  the  morning  field  and  the  other  evening  and  Sunday. 

There  will  be  no  common  ownership  between  the  two  papers.  No  stockholders 
of  one  owns  any  stock  in  the  other.  Neither  has,  or  will  have,  any  relations 
whatever  to  the  news  or  editorial  policies  of  the  other.  The  relationship  is  wholly 
physical,  mechanical  and  commercial. 

The  body  will  be  one  body,  but  the  mind  and  soul  of  each  will  be  separate 
from  the  other.32 

A  similar  statement  in  the  Post-Herald  said : 

During  the  past  decade,  the  inability  of  many  papers  to  meet  mounting 
production  and  distribution  costs  has  resulted  in  their  death  or  their  absorption 
by  financially  stronger  competitors.  The  result  has  been  a  regrettable  reduction 
of  the  journalistic  voices  of  these  communities.  Often,  this  curtailment  of  news- 
paper expression  has  been  contrary  to  the  desires  of  even  the  surviving  news- 
paper. This  is  because  vigorous  and  balanced  editorial  competition  is  the  life 
blood  of  successful  newspapers,  in  the  public  interest. 

While  the  city  will  have  one  less  daily  paper,  it  will  have  two  highly  competitive 
ones,  each  with  its  individual  news  and  editorial  appeal.  The  Birmingham  News' 
voice  will  be  heard  in  the  evening  and  Sunday  fields,  and  the  Post-Herald's  in  the 
morning. 

The  Birmingham  News  daily  and  Sunday  will  continue  unchanged  as  to  format 
and  editorial  policy.  -The  Post-Herald  will  continue  the  format  and  the  editorial 
pollicy  of  Scripps-Howard  as  Birmingham  has  been  accustomed  to  in  the 
Post. 

The  newest  technique  in  newspaper  production,  one  circulation  and  one 
advertising  department,  serving  two  wholly  independent  newspapers,  is  a 
development  of  the  past  few  years.  It  evolved  as  the  natural  results  of  the 
tremendous  and  inescapable  increase  in  production  costs  which  in  many  cities 
have  outstripped  the  earning  powers  of  newspapers. 

In  Birmingham  the  rebuilt  and  greatly  augmented  plant  of  the  News  will  be 
used  for  the  production  of  both  papers.  Co-incidentaily,  enlarged  advertising  and 
circulation  departments  of  the  News  will  take  over  the  merchandising  of  the 
morning,  evening  and  Sunday  papers. 

The  two  newspapers  will  be  completely  independent  and  aggressively  com- 
petitive. The  owners  of  the  Birmingham  News  will  have  no  representation  or 
voice  in  the  Post-Herald.  The  Post-Herald,  a  Scirpps-Howard  newspaper,  will  be 
completely  disassociated  from  the  news  and  editorial  policies  of  the  Birmingham 
News. 

Bach  paper  will  maintain  its  own  completely  independent  editorial  staff 
operating  from  its  own  quarters  in  the  Birmingham  News  building.  Bach  will 
maintain  its  own  corporate  entity.  There  will  be  no  interchange  of  or  overlapping 
stockholders.  There  will  be  no  interlocking  directors. 

We  believe  that  the  interests  of  the  people  of  Birmingham  and  of  the  State  of 
Alabama  will  be  better  served  by  the  realignment.33 

The  reaction  of  readers  at  first  was  to  doubt  whether  the  two  papers  were 
completely  independent  editorially  and  newswise,  according  to  a  statement  made 
by  H.  B.  Bradley,  general  manager  of  the  Birmingham  News  Company,  in  1956. 
"I  feel  that  this  [doubt]  has  been  entirely  wiped  out,"  he  said.34 

"The  advertisers'  reaction  was  one  of  some  fear  of  an  advertising  monopoly," 
Bradley  pointed  out.  "I  think  they  realize  now  that  the  savings  that  have  been 
made  possible  by  the  merger  have  been  passed  on  to  them  to  a  certain  extent." 


33  Ibid. 

34  Letter  from  H.  B.  Bradley,  General  Manager,  the  Birmingham   (Alabama)  NewB  Com- 
pany, December  15,  1956. 
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Local  advertising  is  offered  on  an  optional  combination  basis,  national  advertising 
on  a  combination  basis  only.*4 

The  principal  advantage  of  a  semi-merger  system  is  the  economy  of  operation, 
Bradley  said.  Both  papers  can  be  produced  with  about  the  same  mechanical 
investment  needed  to  publish  only  one.  He  does  not  feel  there  are  any  dis- 
advantages worth  noting.34 

Baseball  scores,  market  reports,  and  similar  tabular  matters  are  "picked  up" 
by  one  paper  from  the  other  without  resetting  of  type.84 

A  combination  circulation  rate  is  not  offered.34  Prior  to  the  semi-merger  the 
Age-Herald  had  45,805  circulation,  the  Post  69,963,  the  Neics  166,017.35  After  two 
years   the  combined   Post-Herald   had   84,275   circulation,    the   News   172,096.M 

By  1956  the  totals  were  90,611  for  the  Post-Herald,  172,096  for  the  News.87 

The  Post-Herald  uses  Associated  Press,  United  Press  and  Scripps-Howard 
Newspaper  Alliance  services,  the  News  Associated  Press  and  North  American 
Newspaper  Alliance  services.  Both  are  listed  as  politically  independent8* 

CHAPTEB   VII SEMI- MERGERS    SINCE    1950 

An  unusual  similarity  characterized  the  two  semi-merger  operations  launched 
since  1950.  In  both  operations  separate  buildings  continued  to  be  used.  This 
made  certain  adjustments  necessary.  Also,  ownership  of  stock  in  the  third  cor- 
poration is  divided  on  other  than  a  50-50  basis  in  both  cities. 

Unique  stock  division  in  Salt  Lake  City 

The  first  semi-merger  of  local  newspapers  of  general  circulation  involving 
a  religious  denomination  was  launched  September  1,  1952,  in  Salt  Lake  City, 
Utah.  The  Deseret  Netcs,  an  afternoon  and  Sunday  morning  daily  affiliated  with 
the  Church  of  Jesus  Christ  Latter-Day  Saints  (Mormon),  was  partially  conso- 
lidated with  the  morning  Tribune  and  afternoon  Telegram,  published  by  John  F. 
Fitzpatrick.1 

Articles  of  incorporation  for  the  Newspaper  Agency  Corporation  were  filed 
August  30,  1952,  and  a  public  announcement  made  that  same  day  which  said : 

*  *  *  The  [agency]  shall  have  the  power  to  solicit  and  make  contracts  for 
advertising,  to  purchase  and  pay  for  all  supplies,  materials  and  facilities  neces- 
sary or  desirable  in  the  printing  and  distribution  of  such  newspapers,  to  employ 
and  pay  for  all  labor  necessary  in  its  business  to  sponsor  and  pay  for  newspaper 
promotion,  and  generally  to  do  all  things  necessary  or  convenient  for  the  efficient 
printing  and  distribution  of  the  newspapers.2 

Forty-nine  shares  of  stock  in  the  third  company  went  to  Deseret  News  officials, 
forty-nine  shares  to  Tribune  officials,  and  two  shares  to  Gus  P.  Bachman,  exec- 
utive secretary  of  the  Salt  Lake  City  Chamber  of  Commerce.  Operating  contracts 
specified  that  net  profits  would  be  distributed  on  an  equal  basis  between  the 
two  newspaper  companies.2  >. 

Under  terms  of  the  agreement  the  Deseret  News  discontinued  its  Sunday  edi- 
tion and  merged  its  circulation  lists  with  the  Telegram.  The  Tribune  continued 
to  publish  each  morning.2 

An  announcement  of  the  semi-merger  in  a  national  trade  journal  said : 

*  *  *  A  joint  publishing  operation  in  which  advertisers  may  obtain  a  sub- 
stantial rate  reduction  was  effected  here  September  1. 

******* 

As  a  forerunner  to  the  single  plant  program,  the  Deseret  News  with  circula- 
tion [of]  around  94,000  bought  the  Telegram,  with  circulation  [of]  around  36,000 
and  withdrew  the  Sunday  Deseret  News,  which  has  passed  the  90,000  mark  in 
sales. 

Executives  of  the  new  corporation  anticipate  a  circulation  in  excess  of  100,000 
copies  for  the  morning  Tribune  and  the  same  for  the  new  combined  evening 
paper,  while  the  single  Sunday  edition,  they  expect,  will  soar  to  180,000  or  better. 


34  Letter  from  H.  B.  Bradley,  General  Manager,  the  Birmingham  (Alabama)  News  Com- 
pany, December  15,  1956. 

36  Ayer  Directory,  1950,  pp.  35-36. 
*>  Ibid.,  19 52,  p.  36. 

37  Ibid.,  1956,i>.  36. 

38  Editor  rf  Publisher  Yearbook — 1956,  p.  30. 

1  Edwin  Oliver  Haroldsen,  "A  Study  of  Newspaper  Agency  Operation  in  Salt  Lake  City" 
(unpublished  Master's  thesis,  Journalism  School,  University  of  Utah,  December,  1955), 
passim,  pp.  11-15. 

'Ibid. 
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Advertisers  may  buy  space  in  any  one  paper  separately  or  in  combination. 
Prior  to  the  joint  printing  arrangement  it  cost  national  advertisers  66  cents  a 
line  to  use  both  the  Tribune-Telegram  and  the  Deseret  News.  The  new  general 
rate  is  40  cents  for  each  paper  separately  and  53  cents  in  combination. 

All  present  contracts  with  either  paper  will  be  honored  until  December  1 
[1952]. 

The  Deseret  News-Telegram,  a  Mormon  church  affiliate,  will  maintain  its  policy 
of  declining  liquor  and  tobacco  advertising. 

J.  F.  Fitzpatrick,  publisher  of  the  Tribune,  is  president,  and  director  of  NAC, 
with  Mark  E.  Peterson,  editor  and  general  manager  of  the  Deseret  News,  as  vice 
president  and  director.  Other  officers  are :  J.  W.  Gallivan,  treasurer  and  director ; 
O.  Preston  Robinson,  secretary  and  director ;  and  Gus  P.  Backman,  director.  .  .  . 

Each  paper  continues  as  a  separate  editorial  operation  and  Albert  E.  Bowen 
remains  as  president  of  the  Deseret  News  Publishing  Company  and  Thomas  F. 
Kearns  as  the  president  of  the  Salt  Lake  Tribune  Publishing  Company. 
******* 

Staffs  are  being  reduced  to  take  advantage  of  economies  afforded  by  the  joint 
business  operation  and  both  publishing  companies  announced  a  policy  of  paying 
full  severance. 

******* 

Each  paper  will  determine  its  own  advertising  and  subscription  rates.  The 
price  for  the  afternoon  paper  and  Sunday  Tribune  will  be  $1.75  a  month ;  for 
the  Tribune,  seven  day,  $1.85  a  month.3 

Either  one  of  the  newspapers  is  permitted  to  "pick  up"  certain  agate  type, 
such  as  lists  and  obituaries,  from  the  other  paper  without  resetting  the  type. 
This  rule  applies  also  to  half-column  obituary  engravings.  Under  the  arrange- 
ment a  marked  copy  of  one  paper  is  sent  to  the  composing  room  informing  print- 
ers which  obituary  notices  appearing  in  the  last  edition  of  the  other  paper  are 
to  run  in  the  next  edition.  Other  "pick  up"  type  includes  box  scores  on  sporting 
events,  graduation  lists,  actions  of  the  state  board  of  corrections,  and  similar 
items.4 

Both  newspapers  were  operating  at  a  loss  prior  to  the  semi-merger.5  After  the 
agency  was  placed  in  operation  both  papers  began  making  reasonable  profits.8 
Advertising  volume  has  increased  each  year.  Technical  improvements  have  been 
made.7 

Competition  for  news  has  been  maintained,  with  both  newspapers  acutely 
aware  they  are  fighting  each  other  for  scoops.8  Neither  paper  will  print  wedding 
announcements  that  appear  in  the  other  paper.9  Both  newspapers  maintain  sep- 
arate state,  regional,  and  Washington  correspondents.10  A  survey  of  subscribers 
showed  that  sixty-one  per  cent  considered  competition  about  the  same  as  before 
the  semi-merger,  thirty-three  per  cent  thought  is  less  keen,  and  six  per  cent 
thought,  it  greater.11 

The  printing  plant  is  located  in  the  Tribune  building,  two  blocks  away  from 
the  Deseret  News  building.  Copy  boys  carry  editorial  news  matter  to  the  com- 
posing rooms.  A  Western  Union  Intrafax  machine  was  installed  in  October,  1945, 
to  supplement  the  system.  The  Intrafax  transmits  copy  by  scanning  it  with  an 
electric  eye  and  sending  electrical  impulses  to  a  receiving  machine  in  the  com- 
posing room.12 

Three  years  after  the  semi-merger  A.  F.  Peterson,  business  manager  of  the 
agency  company,  said  the  system  provides  a  way  to  curb  the  trend  toward  so- 
called  monopoly  newspaper  towns.13 

Peterson  also  said : 

The  agency  plan  permits  the  development  of  sound  aggressive  selling  of  news- 
papers for  their  true  worth.  ...  By  cutting  costs,  it  assures  a  city  more  than 
one  financially  sound  newspaper,  each  with  individual  expression. 


3  Editor  &  Publisher,  September  6.  1952.  p.  9. 

4  Haroldsen's  thesis,  pp.  26^27. 
s  Ibid.,  p.  11. 

6  Ibid.,  p.  31. 

7  Ibid.,  p.  32. 

8  Ibid.,  pp.  33-34. 

9  Ibid.,  p.  71. 

10  Ibid.,  p.  78. 

11  Ibid.,  p.  103. 
la  [bid.   p  25. 

13  Editor  rf  -Publisher,  September  10,  1955.  p.  10. 
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At  Salt  Lake  City  the  agency  has  cut  costs  to  enable  savings  that  have  improved 
the  economy  for  all,  employers  and  employees  alike. 

Also,  our  real  desire  to  have  two  newspapers  with  different  points  of  view 
has  been  fully  realized.  ...  At  no  time  during  our  three  years  [of  operation] 
have  the  editors  of  the  two  papers  even  met  together. 

Our  relationship  with  each  editor  is  a  separate,  individual  transaction. 

At  Salt  Lake  City  the  agency  operates  advertising,  circulation,  accounting  and 
mechanical  departments  for  the  separate  corporations. 

One  rent,  one  light,  one  heat  and  one  set  of  machinery  have  saved  considerable 
money  that  has  improved  the  economy  for  all. 

The  resuts  to  the  advertiser  were  a  25%  reduction  from  the  combined  rate 
before  the  agency  was  formed. 

The  agency  itself  makes  no  profits  and  pays  no  dividends.  Bach  month  it 
distributes  any  surplus  over  operating  expenses  to  the  two  publishing  companies.14 

Prior  to  the  semi-merger  the  Deseret  News  had  93,556  subscribers,  the  Tele- 
gram 36,602,  the  Tribune  92,365.15  Two  years  later  the  combined  Deseret  News 
and  Telegram  had  circulation  totaling  87,957,  the  Tribune  91,281.16  The  totals 
shifted  to  86,957  for  the  Deseret  News  and  Telegram  by  1956,  and  94,606  for  the 
Tribune.1,1 

Both  publications  are  listed  as  politically  independent,  both  use  United  Press, 
International  News  Service,  and  New  York  Herald  Tribune  wire  services.18 

Shreveport  improvements  and  growth 

Creation  of  an  agency  company  to  conduct  the  business  and  mechanical  op- 
eration of  the  two  Shreveport,  Louisiana,  daily  newspapers,  the  Journal  and  the 
Times,  was  announced  July  4,  1953.  The  Newspaper  Production  Company  began 
producing  both  publications  August  1,  1953.19 

The  two  newspapers  remained  as  separate,  independently  owned  and  operated 
publications,  with  their  individually  owned  equipment  and  facilities  pooled  to 
create  a  single,  major  newspaper  plant  to  cut  the  costs  of  production.19 

William  H.  Bronson,  publisher  of  the  Times,  and  Douglas  Attaway,  publisher 
of  the  Journal,  said  editorial  departments  would  be  operated  independently  and 
occupy  separate  quarters.  "The  Shreveport  Times  will  have  no  interest  in  the 
Shreveport  Journal,  and  the  Shreveport  Journal  will  have  no  interest  in  The 
Shreveport  Times."  19 

The  Times  continued  to  publish  seven  mornings  a  week,  the  Journal  each 
afternoon  except  Sunday.  Editorial  departments  of  the  two  newspapers  remained 
in  the  same  buildings  used  prior  to  the  semi-merger,  both  of  which  were  re- 
modeled. The  agency  company  was  split  between  the  two  buildings.  The  mechan- 
ical facilities  are  in  the  Journal  building,  while  advertising  and  circulation 
departments  are  in  the  Times  building. 

"After  more  than  three  years  of  semi-merged  operation,  Bronson  said :  "It  is 
my  opinion  that  we  would  have  had  single  ownership  eventually  if  we  had  not 
adopted  the  agency  arrangement."20 

The  agency  firm  makes  no  profits.  It  pays  all  the  newsprint,  mechanical,  cir- 
culation, and  advertising  charges  of  the  two  newspapers,  collects  all  of  the 
circulation  and  advertising  revenues  of  both  publications,  and  distributes  the 
difference  on  a  flat  percentage  basis.  The  profits  are  not  divided  equally.  The 
Times  is  a  daily  and  Sunday  operation  with  a  much  larger  circulation  and  its 
percentage  of  the  net  ...  is  higher  than  that  of  the  Journal.20 

Bronson  also  said : 

The  operation  of  the  two  newspapers  under  an  agency  arrangement  .  .  .  has 
caused  numerous  improvements.  With  rising  costs  we  have  maintained  a  per 
page  mechanical  cost  better  than  that  experienced  by  the  separate  papers  in 
1952.  We  utilize  our  investment  in  mechanical  properties  almost  100%,  since 
our  mechanical  departments  are  in  operation  on  a  24  hour  basis.  In  other  words, 
we  have  reduced  the  fixed  investment  in  mechanical  properties. 

By  the  economies  in  the  agency  operation  .  .  .  we  maintain  separate  newspa- 
pers with  separate  approaches  to  editing.  .  .  .  Both  newspapers  are  spending 


14  ibid. 

«  Ayer  Directory,  1952,  pp.  988-989. 
™Ibid.,  1954,  P-  995. 
"Ibid.,  1956,  p.  1,014. 

18  Editor  &  Publisher  Yearbook — 1956,  p.  156. 
10  Editor  &  Publisher,  July  4,  1953,  p.  8. 

20  Letter  from  William  H.  Bronson,  Publisher,   The  Shreveport    (Louisiana)    Times,  De- 
cember 26,  1956. 
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considerably  more  money  in  their  news  and  editorial  departments.  They  have 
increased  their  staffs  and,  particularly  in  the  case  of  the  Shreveport  Journal, 
have  increased  news  service  materially.  .  .  .  Economies  also  are  apparent  in  such 
departments  as  advertising  and  accounting.  A  great  deal  of  the  economies  of  the 
operation  have  been  passed  on  to  advertisers  in  the  form  of  attractive  advertising 
rates.  We  have  experienced  a  phenomenal  increase  in  advertising  linage  in 
Shreveport  in  the  last  two  years.  This  increase  in  advertising  linage  has  further 
reduced  the  per  page  mechanical  costs  of  operation. 

Neither  paper  "picks  up"  news  from  the  other  without  resetting  the  type.  We 
do  not  reset  tabulations  such  as  box  scores,  radio  and  television  logs,  and  occa- 
sional lists  of  names. 

The  advertisers'  reaction  in  the  local  field  (not  in  classified  or  national)  was 
pointedly  adverse  to  begin  with.  It  took  approximately  twelve  months  of  this 
adverse  reaction  before  the  attitude  of  the  local  advertisers  returned  to  normal. 
Since  that  time  there  has  been  a  constant  increase  in  the  favorable  attitude  of 
our  local  advertisers.  This  is  reflected  in  the  tremendous  local  advertising  gains 
that  we  have  experienced  in  1955  and  1956.  In  the  face  of  constantly  increasing 
costs  of  operation  experienced  by  the  industry  as  a  whole,  including  labor  and 
paper,  we  have  been  able  to  maintain  our  rates  established  in  1953  with  the  ex- 
ception of  our  Sunday  rate  which  increased  on  the  basis  of  an  escalator  clause 
as  circulation  increased.  The  local  advertisers  now  realize  that  they  are  the  bene- 
ficiaries of  a  more  economic  use  of  our  facilities  in  producing  newspapers. 

We  offer  a  combination  circulation  rate,  combination  local  advertising  rate, 
combination  national  advertising  rate,  and  a  combination  classified  rate.  In  no 
case  is  any  rate,  either  advertising  or  circulation,  forced.  Any  advertiser  can  buy 
advertising  in  either  paper  or  both  papers  as  he  chooses.  In  addition  a  Journal 
daily  subscriber  can  buy  the  Times  Sunday  along  with  the  Journal  daily  at  the 
same  price  a  subscriber  can  buy  the  Times  daily  and  Sunday. 

The  number  of  employees  has  decreased  in  the  composing  room  and  circula- 
tion department.  There  have  been  no  decreases  in  the  stereo  department  or  press 
room,  and  of  course  there  have  been  considerable  increases  by  the  separate  papers 
in  their  news  and  editorial  departments  in  numbers  of  employees. 

The  principal  advantage  of  the  type  of  operation  that  we  have  in  Shreveport 
where  the  two  news  departments  are  completely  separate  and  where  each  paper 
pays  its  own  news  room  expense  is  that  we  maintain  two  completely  separate 
newspapers  with  separate  news  and  editorial  positions  and  eliminate  many  of  the 
duplicated  mechanical  and  nOn-editorial  costs. 

The  real  reason  for  the  existence  of  a  newspaper  is  to  satisfy  the  public's 
constitutional  right  of  freedom  of  the  press.  That  is,  the  public's  right  to  know. 
In  order  for  a  newspaper  to  discharge  its  obligations  in  this  respect,  it  must  be 
financially  independent.  It  must  not  be  at  the  mercy  of  its  advertisers.  Certainly 
in  a  city  and  area  the  size  of  Shreveport  and  its  area,  two  newspapers  are 
more  to  be  desired  than  one  newspaper,  and  certainly  two  independently 
owned  newspapers  with  separate  editorial  and  news  direction  are  more  to  be 
desired  than  two  newspapers  singly  owned. 

I  am  convinced  that  one  Qf  the  two  Shreveport  newspapers  would  have  been 
in  trouble  financially  except  for  this  type  of  operation.  I  am  certain,  therefore, 
that  this  type  of  operation  for  cities  the  size  of  Shreveport,  even  somewhat  larger 
and  somewhat  smaller,  results  in  the  most  effective  dissemination  of  information 
possible  in  view  of  the  economic  plight  of  all  newspapers. 

I  believe  that  a  comparison  of  the  newspapers  produced  in  Shreveport,  from 
the  standpoint  of  their  news  coverage  .  .  .  [and]  the  printed  qualities  of  the 
papers  .  .  .'with  newspapers  the  country  over  in  cities  of  comparable  size  .  .  . 
will  show  that  the  Shreveport  newspapers  are  far  above  average.  I  am  further 
convinced  that  this  showing  results  in  no  small  measure  from  our  agency 
operation.21 

Reader  reaction  to  the  semi-merger  "may  be  gleaned  in  part  from  the  increased 
circulation,"  Bronson  stated.21  Immediately  prior  to  the  semi-merger  the  Times 
had  74,405  subscribers,  the  Journal  55,269.22  Bv  1956  the  Times  had  a  total  circula- 
tion of  82,527,  the  Journal  51,361." 


21  Tbid. 

22  Ayer  Directory.  1S53,  p.  402. 

23  Ibid.,  1956,  p.  419. 
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The  Times  is  listed  as  politically  independent,  the  Journal  Democratic.  Both 
use  Associated  Press  and  International  News  Service  wire  facilities.  The  Times 
also  uses  United  Press  service.24 

CHAPTER   VIII — JOINT   OWNERSHIP   OPERATIONS 

The  effects  of  a  semi-merger,  especially  the  maintenance  of  editorial  inde- 
pendence, are  achieved  with  a  system  of  operation  used  by  four  other  daily 
newspapers  in  two  newspaper  fields.  Under  this  plan  two  competing  newspapers 
become  jointly  owned,  in  contrast  to  separate  ownership  under  a  semi-merger 
or  single  ownership  under  a  full  merger. 

Preliminary  step  in  Madison 

The  first  joint  ownership  plan  was  announced  November  20,  1948,  in  Madison, 
Wisconsin,  by  the  Wisconsin  State  Journal  and  the  Capital  Times,  both  after- 
noon and  Sunday  morning  papers.1 

As  a  step  leading  to  the  consolidation,  the  two  newspapers  had  operated  under 
a  joint  advertising  system  from  1934  to  1948.  Using  a  third  company,  the 
publications  sold  both  local  and  national  advertising  a  unit  for  both  newspai)ers.2 

An  operating  company  was  incorporated  in  1948  and  became  the  owner  of  the 
buildings,  equipment,  and  other  physical  properties  previously  owned  by  the  two 
separate  newspapers.  The  new  company  took  charge  of  all  circulation,  adver- 
tising, and  mechanical  production  of  both  newspapers,  while  the  news  and  edi- 
torial direction  remained  under  the  two  separate  corporations.  Don  Anderson, 
State  Journal  publisher,  became  chairman  of  the  board  for  the  new  company. 
William  T.  Evjue.  Capital  Times  publisher,  was  made  president.3 

After  the  consolidation  all  three  companies  operated  from  the  State  Journal 
building,  to  which  an  addition  was  built.  The  building  was  larger  than  the  Capi- 
tal Times  structure,  and  had  more  room  for  expansion.3 

Concerning  the  consolidation,  Anderson  said  : 

Very  few  cities  the  size  of  Madison  have  been  able  to  afford  the  luxury  of  two 
daily  newspapers:.  Still  less  often  does  one  find  two  afternoon  and  two  Sunday 
papers  in  cities  this  size,  or  even  much  larger. 

Publication  of  two  such  newspapers  in  Madison  had  required  two  complete 
newspaper  plants.  This  duplication  of  factory  and  staff  has  resulted  in  a  costly 
operation.  Neither  newspaper  has  been  able  to  accumulate  the  reserves  needed 
to  provide  the  buildings  and  equipment  necessary  to  meet  the  publishing  demands 
of  the  Madison  community. 

The  Madison  publications  have  tolerated  this  situation  solely  because  both 
cherished  the  independence  they  possessed.  Not  until  a  means  was  devised  of 
maintaining  this  independence  was  the  consolidation  seriously  considered. 

Both  for  reasons  of  efficiency  ami  public  service,  one  paper  must  enter  the 
morning  field.  The  Journal  has  chosen  this  position.  .  .  .  The  Journal  will  be  pub- 
lished six  weekday  mornings  and  Sunday.  The  Capital  Times  will  be  published 
evenings  only. 

Because  it  is  to  be' the  morning  newspaper,  the  Journal  will  publish  the  only 
Sunday  newspaper  in  Madison.  This  will  make  it  possible  for  the  Journal  to 
serve  the  important  southern  Wisconsin  area  with  a  larger  and  vastly  improved 
publication.  By  filling  the  now  vacant  morning  field,  Madison  area  readers  will 
be  offered  around-the-clock  newspaper  service.  This  will  mean  better  newspapers 
both  for  subscriber  and  advertiser. 

This  action  follows  a  national  pattern  which  has  been  well  established  in  .  .  . 
American  cities.  Executives  of  this  paper  studied  many  of  these  consolidations 
for  a  long  time,  and  intensively  so  for  the  past  six  months.  Our  objection  to  many 
of  these  was  that  they  often  represented  a  loss  of  editorial  independence.  Neither 
Madison  newspaper  would  surrender  that  independence,  so  Madison  worked  out 
its  own  formula  for  [sic]  the  old  pattern. 

The  technique  adopted  in  Madison  contains  guarantees  we  consider  important : 

(1)  Each  of  the  Madison  newspapers  will  be  independent  of  the  other  in  news 
and  editorial  policy.  Bach  paper  will  be  edited  and  be  under  the  direction  of  those 
who  controlled  that  function  previous  to  the  consolidation. 


*  Editor  &  Publisher  Yearbook — 1956,  p.  76. 

1  Editor  &  Publisher,  November  20,  1948,  pp.  11  and  62. 

2  Ibid.,  June  9,  1934,  p.  11. 

s  Ibid.,  November  20,  1948,  pp.  11  and  62. 
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(2)  Both  newspapers  will  have  a  better  chance  to  become  better  newspapers. 

(3)  Because  this  venture  offers  better  economic  security  to  the  newspapers 
themselves,  so  does  it  contain  the  guarantees  of  better  security  for  the  large  staff 
of  faithful  employees  who  produce  the  finished  product. 

In  recent  months  there  have  been  many  rumors  and  [much]  speculation  about 
this  consolidation.  As  is  usual  with  rumor,  most  of  these  have  been  wrong.  This 
newspaper  has  made  no  effort  to  keep  our  activity  a  top-drawer  secret.  On  the 
contrary,  we  have  discussed  it  freely  and  sought  the  advice  and  opinion  of  many 
fi'iends  among  the  employees,  subscribers  and  advertisers. 

Anyone  who  cares  to  follow  the  legal  intricacies  of  this  deal  is  welcome  to 
come  to  my  oflice  and  study  the  company  minute  book.  Practically,  it  will  reveal 
the  facts  given  in  this  statement.  Such  a  study  will  find  several  other  important 
facts : 

The  ownership  of  the  newspapers  is  essentially  the  same  as  it  was  before  the 
consolidation.  There  is  a  change  in  the  corporate  structure  of  the  publishing  com- 
panies, but  no  one  has  "bought"  anyone  else  out.  There  is  no  new  factor  of 
ownership  or  control. 

The  Wisconsin  State  Journal  will  be  edited  by  the  Wisconsin  State  Journal 
Co.  This  company  is  owned  by  86  individual  stockholders.  The  largest  single 
stock  ownership  represents  only  14  percent  of  this  company's  stock.  A  group 
of  41  State  Journal  employees  and  their  wives  own  more  than  20  percent  of 
the  stock  in  the  company.4 

Evjue  issued  a  statement  for  the  Capital  Times  which  pointed  out  that  earn- 
ings of  other  Wisconsin  newspapers  were  considerably  greater  than  the  combined 
profits  of  the  Capital  Times  and  the  State  Journal.6 

The  uniqueness  of  the  corporate  structure  was  explained  more  fully  by 
Anderson  eight  years  after  the  consolidation.  The  operating  company,  Madison 
Newspapers,  Inc.,  was  organized  with  2,000  shares  of  common  stock,  no  par 
value.  Each  of  the  two  competing  newspaper  companies  sold  all  of  its  physical 
properties,  plus  the  title  to  its  newspaper,  to  the  third  corporation  for  1,000 
shares  of  stock.6 

Each  of  the  original  companies  elected  five  members  to  the  board  of  directors 
of  the  third  corporation.  The  two  publishers  rotate  from  year  to  year  as  presi- 
dent and  chairman  of  the  board.  A  similar  rotation  takes  place  in  the  oflices  of 
the  secretary  and  treasurer.  Actual  operation  of  the  third  corporation  is  under 
the  supervision  of  a  general  manager  and  a  business  manager.6 

"At  the  time  the  corporation  setup  was  completed,  Madison  Newspapers  made 
an  irrevocable  contract  with  the  original  WSJ  company  to  edit  and  prepare 
the  news  for  the  Wisconsin  State  Journal"  Anderson  disclosed.  "A  similar  con- 
tract was  made  with  the  CT  to  edit  and  direct  the  Capital  Times,  which  dropped 
its   Sunday  edition,  but  which   remained  in  the  six-afternoons-a-week  field."6 

All  editorial  and  news  employees  are  on  the  payrolls  of  their  separate  com- 
panies. "They  operate  on  separate  floors  of  the  building,  maintain  a  fierce  edi- 
torial and  news  competition,  and  have  no  contact  with  each  other,"  Anderson 
stated.  The  Capital  Times  editorial  department  has  a  Guild  contract,  The  Jour- 
nal, which  was  one  of  the  original  Guild  papers  in  the  United  States,  now  op- 
erates under  an  independent  news  writers'  union  contract.7 

All  revenue  comes  directly  to  Madison  Newspapers,  Inc.,  which  gives  each  of 
the  parent  companies  a  check  each  week  for  the  payroll  and  other  editorial 
expenses.  At  the  end  of  the  year  profits  are  distributed  back  to  the  old  companies 
via  dividends,  in  equal  amounts.7 

Anderson  also  stated : 

There  have  been  many  improvement.  ...  At  the  start  we  moved  into  the  former 
Wisconsin  State  Journal  building,  which  permitted  tremendous  economies  in 
operation  of  all  departments.  We  have  not  made  nor  saved  the  money  we  antici- 
pated at  the  outset,  because  the  .  .  .  competitive  spirit  in  the  news  departments 
has  kept  overhead  at  a  high  level.  Nevertheless,  we  have  spent  this  money  on  a 
more  constructive  level  than  was  formerly  possible. 

We  have  been  able  to  build  a  more  constructive  advertising  sales  program. 
We  have  built  stronger  circulation.  The  Sunday  paper  offers  the  most  striking 


4  Ibid. 

5  Ibid. 

8  Letter  from  Don  Anderson,  Publisher,  Wisconsin  State  Journal   (Madison,  Wisconsin). 
December  27,  1956. 
-'  Ibid. 
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example.  Instead  of  two  weak  Sunday  papers  with  circulations  of  35,000  and  43,- 
000,  we  now  have  one  strong  Sunday  paper  with  a  circulation  in  excess  of  80,000. 

Editorial  independence  is  greater  than  formerly  because  we  have  both  papers 
on  a  sounder  economic  level.  We  no  longer  are  subject  to  the  tugging  and  pulling 
of  advertising  pressures.  The  only  newspaper  which  can  afford  to  be  courageous 
and  forthright  is  the  newspaper  which  is  financially  independent,  and  we  are 
that. 

There  is  very  little  picking  up  of  type  from  one  paper  to  the  other.  We  do  pick 
up  tabulations  of  box  scores,  premium  list*,  long  speeches,  but  I  doubt  if  this 
averages  two  percent  of  the  news  content  of  the  papers.  Both  papers  have  a 
distinctive  news  writing  style,  and  it's  easier  to  reset  the  type.  At  the  start 
reader  reaction  was  an  angry  one.  The  readers  of  both  papers  thought  we  had 
"sold  them  down  the  river."  Within  a  few  months,  however,  they  were  disabused 
of  this  and  most  of  them  realized  they  are  getting  a  better  product  than  they 
ever  had  before.  This  is  reflected  in  our  circulation  growth. 

Advertiser  reaction  was  generally  good.  Our  previous  situation  of  two  after- 
noon papers  did  not  give  most  advertisers  a  good  spread.  Now  they  get  a  24- 
hour  package.  The  CT  has  a  5,000  circulation  edge  in  the  city  of  Madison.  The 
State  Journal  has  nearly  5,000  total  edge,  which  means  we  cover  the  trade  area 
better.  Consequently,  the  merchants  get  a  better  buy  under  the  present  deal.  .  .  . 
We  sell  national  advertising  only  as  a  package  in  both  newspapers.  Local  adver- 
tising and  classified  is  optional  although  our  combination  rates  make  them 
desirable. 

We  did  not  decrease  the  number  of  employees.  The  improved  operations  called 
for  more  employees  rather  than  fewer.  There  were  a  few  departments  where  we 
did  not  need  quite  as  many  employees,  but  we  did  not  discharge  anyone,  simply 
failed  to  replace  them  as  they  quit  or  died  However,  I  venture  the  guess  that 
we  have  20  percent  more  employees  in  the  two  operations  than  we  had  seven 
years  ago.8 

Circulation  of  the  State  Journal  just  prior  to  the  consolidation  totaled  35,357, 
compared  to  38,925  for  the  Capital  Times.9  Very  little  change  resulted  during 
the  next  two  years.  The  State  Journal  dropped  to  34,805  subscribers  while  the 
Capital  Times  circulation  climbed  to  39,353.10  However,  by  1956  the  State  Jour- 
nal had  45,075  subscribers  and  the  Capital  Times  had  42,951.u 

Both  publications  are  listed  as  politically  independent,  both  use  Associated 
Press  and  United  Press  wire  services.12 

Limited  semi-merger  tried  first  in  Lincoln 

The  second  joint  ownership  operation  was  set  up  December  20,  1950,  in  Lincoln, 
Nebraska.13 

At  the  time  of  the  consolidation  the  evening  Star  and  the  morning  and  evening 
■Journal  were  offering  combination  advertising  rates.14  The  publications  also 
published  a  joint  Sunday  edition  prior  to  the  aierger,  called  the  Sunday  Journal 
and  Star* 

When  the  Lincoln  papers  decided  in  1950  to  expand  to  a  joint  ownership 
system,  the  Journal  made  this  announcement : 

Consolidation  of  the  mechanical,  printing  and  business  operations  of  the  two 
Lincoln  newspapers  was  approved  Wednesday  [December  20,  1950]  at  separate 
meetings  of  the  stockholders  of  The  Lincoln  Journal  and  The  Lincoln  Star. 
.  .  .  All  of  the  operations  of  the  two  newspapers,  except  preparation  and  super- 
vision of  editorial  and  news  content,  will  be  consolidated  in  one  new  company — 
The  Journal-Star  Printing  Co. 

The  consolidated  company  will  operate  in  the  modern  newspaper  plant  recently 
constructed  by  The  Journal.  .  .  . 

The  two  newspapers  themselves  are  not  consolidated  and  will  continue  to  pub- 
lish independently  under  their  same  management  and  editorial  direction. 

The  Lincoln  Journal  will  be  published  by  the  State  Journal  Company.  The 
Lincoln  Star  will  be  published  by  the   Star  Publishing  Company.   The   State 


8  Ibid. 

B  Ayer  Directory,  1948,  p.  1,045. 

10  Ibid.,  1950, -p.  1,053. 

11  Ibid.,  1956,  p.  1,078. 

12  Editor  d  Publisher  Yearbook — 1956,  p.  162. 
w  Editor  d  Publisher,  December  23,  1950,  p.  15. 

14  Ibid.,  December  16,  1950,  p.  7. 

15  Ibid.,  December  23,  1950,  p.  15. 
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Journal  Company  and  the  Star  Publishing  Company  both  own  the  new  con- 
solidated Journal-Star  Printing  Co.,  for  printing,  selling,  and  distributing  its 
own  independent  newspaper  prepared  by  its  own  separate  staff. 

Departments  consolidated  into  The  Journal-Star  Printing  company  include  na- 
tional, local  and  classified  advertising,  accounting,  circulation,  composing,  stereo- 
type, and  press  room. 

Commercial  manufacturing  departments — job  composition,  lithograph  print- 
ing, photoengraving,  bindery,  stationery,  commercial  art  and  photography, 
formerly  under  the  State  Journal  company,  are  also  consolidated  into  The 
Journal-Star  Printing  Company. 

Each  paper  will  continue  to  prepare  its  own  editorial  and  news  content,  deter- 
mine its  advertising  policy,  and  present  traditionally  separate,  independent 
points  of  view. 

The  editorial  staffs  of  The  Journal  and  of  The  Star  will  occupy  separate  spaces 
in  the  new  Journal-Star  building. 

Thus  The  Journal-Star  Printing  Company,  which  holds  the  buildings  equip- 
ment, physical  property,  and  all  non-editorial  assets  previously  owned  by  The 
Journal  and  The  Star  becomes  a  vehicle  for  manufacturing  in  the  same  plant 
two  different  newspapers  separately  prepared  and  edited  by  The  Journal  and 
The  Star. 

The  Business  and  mechanical  operations  will  be  directed  by  the  new  con- 
solidated company.  The  editorial  content  will  be  supplied  and  managed,  as  now, 
by  the  two  older  companies. 

Officers  of  The  Journal-Star  Printing  Company  are  Fred  Seacrest,  president : 
Joe  W.  Seacrest,  vice  president,  and  Walter  W.  White,  secretary-treasurer.  Fred 
Seacrest  and  Joe  W.  Seacrest  are  co-publishers  of  The  IAncoln  Journal  and 
Walter  W.  White  is  publisher  of  The  Lincoln  Star. 

The  staff  and  equipment  of  The  Journal  will  be  moved  this  week  end  [De- 
cember 23,  1950]  from  the  old  Journal  building  into  the  new  plant  adjacent  to 
the  east.  Building  alterations  will  delay  for  a  short  time  the  moving  of  the 
staff  and  equipment  of  The  Star  ...  to  the  new  Journal-Star  building. 

The  new  Journal-Star  building  will  cost  approximately  one  million  dollars 
when  completed.  The  east  portion  is  now  finished. 

Demolition  of  the  old  Journal  building  erected  in  1882  will  start  in  February 
[19511  thus  clearing  the  site  for  the  west  portion  of  the  new  building.  Com- 
pletion of  the  West  portion  is  expected  in  1952. 

When  completed  the  new  Journal-.Star  building  will  extend  175  feet  .  .  .  and 
connect  with  the  Journal  press  building.1* 

The  statement  also  said : 

In  a  personal  statement  to  their  readers,  the  co-publishers  of  the  Journal  said 
the  semi-merger  "was  necessitated  by  inflationary  printing  costs." 18 

Unduly  aggravating  the  situation  in  Lincoln  was  the  costly  duplication  of  two 
plans  and  two  sets  of  machinery. 

Lincoln  is  one  of  the  last  cities  to  follow  the  20-year,  nationwide  trend  to 
consolidate  newspaper  printing  operations.  Very  few  cities  even  larger  than 
Lincoln  have  been  able  to  afford  the  luxury  of  two  afternoon  papers  and  one 
morning  paper  printed  in  two  duplicate  plants. 

The  corrective  step  on  consolidating  the  manufacturing  aspects  of  two  papers 
into  a  single  company  responsible  for  advertising,  circulation  and  mechanical 
production  has  been  accomplished  in  this  consolidation  without  sacrificing  the 
individual  character  or  independence  of  either  newspaper. 

The  economies  and  efficiencies  from  the  consolidation  provide  an  opportunity 
not  only  for  the  economic  security  of  the  newspapers  and  their  employees  but 
also  for  improved  newspapers  to  the  community  and  readers,  and  to  the  ad- 
vertisers." 

Six  years  after  the  semi-merger  Fred  Seacrest  said  that  although  the  Journal 
and  the  Star  are  owned  and  published  by  the  Journal-Star  Printing  Company,  the 
two  parent  firms  have  contracts  to  furnished  editorial  content  for  the  papers 
they  formerly  owned.  Each  parent  company  owns  half  of  the  stock  of  the  third 
corporation  and  receives  half  of  the  net  profits.18 


18  Lincoln  (Nebraska)  Evening  Journal,  December  21,  1950,  p.  1. 

"Ibid.  .     .  , 

"Letter   from   Fred  S.   Seacrest,   President,   Journal-Star   Printing   Company,    Lincoln 
Nebraska,  December  20,  1956. 
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The  joint  ownership  operation  has  proved  to  be  much  more  economical  than 
a  completely  separate  operation.  The  biggest  advantage  of  the  system  is  the  elim- 
ination of  duplicate  mechanical  plants,  Seacrest  stated.  Machinery  is  too  expen- 
sive and  the  rate  of  depreciation  too  low  to  permit  this  duplication.18 

A  tense  rivalry  still  exists  between  the  two  news  departments.  One  of  the  papers 
still  carries  liquor  advertising  while  the  other  one  doesn't.19 

Before  the  semi-merger  the  Journal's  morning  edition  had  29,000  circulation, 
the  evening  edition  19J66.20  The  Star,  an  evening  paper,  had  23,942  subscribers.20 
Two  years  later  the  evening  Journal  had  49,000  subscribers,  the  morning  Star 
22,571.*  By  1956  the  total  for  the  Journal  was  46,776,  compared  to  24,503  for 
the  Star." 

Politically,  both  publications  are  independent,  both  use  Associated  Press  wire 
services.  The  Star  also  uses  International  News  Service,  the  Journal  United 
Press  and  Chicago  Daily  News  services.23 

CHAPTER   IX OTHER    SIMILAR   PLANS   OF   OPERATION 

Methods  of  operation  which  have  some  of  the  characteristics  of  semi-mergers 
have  been  adopted  in  three  fully  merged  newspaper  fields.  In  each  case  some  of 
the  results  of  a  semi-merger  have  been  achieved  by  the  use  of  an  operational 
agreement. 

One  Corporation  at  Cheyenne 

Rival  daily  newspapers  published  in  Cheyenne,  Wyoming,  achieved  some  of 
the  results  of  a  semi-merger  when  they  were  merged  under  a  plan  similar  to  a 
joint  ownership,  but  making  use  of  only  one  corporation  instead  of  three. 

The  two  dailies,  The  Wyoming  Eagle  and  The  Wyoming  State  Tribune,  were 
consolidated  August  1,  1937.  The  business  and  mechanical  plants  were  merged 
in  the  State  Tribune  plant.  The  State  Tribune  remained  a  six-day  evening  paper 
with  a  Sunday  morning  edition,  the  Eagle  continuing  as  a  five-day  morning  paper. 
Separate  editorial  and  circulation  staffs  were  maintained.1 

Advertising  rates  remained  unchanged,  except  that  an  optional  combination 
rate  was  offered.  The  State  Tribune  continued  as  a  Republican  paper,  the  Eagle 
as  a  Democratic  publication.2 

Thus  the  general  plan  of  operation  was  similar  to  semi-merger  and  joint  owner- 
ship systems.  However,  instead  of  two  separate  corporations  organizing  a  third 
company,  the  two  Cheyenne  companies  merged  into  a  single  company  jointly 
owned  by  the  two  publishers,  Alfred  G.  Hill  of  the  State  Tribune  and  Tracy  S. 
McCraken  of  the  Eagle.  The  result  was  much  the  same,  however.  An  unusual 
feature  of  the  combination  was  the  fact  that  the  State  Tribune  continued  as  a 
standard  eight-column  newspaper,  while  the  Eagle  retained  its  five-column  tabloid 
format.  The  two  publishers  remained  as  editorial  heads  of  their  publications.2 

A  few  months  after  the  plan  was  put  into  operation  publishers  announced 
that,  while  revenue  was  about  the  same,  there  had  been  an  average  reduction  in 
payroll  of  about  twelve  per  cent.  Combination  selling  of  advertising  effected 
lower  sales  expense.  Reader  and  advertiser  acceptance  of  the  merger  was  pleas- 
ingly favorable.3 

The  only  objections  raised  concerning  the  operation  came  from  political 
sources,  objections  which  died  out  before  long.  Operating  In  a  state  capital  city, 
the  need  seemed  apparent  for  newspapers  voicing  opposite  political  viewpoints, 
the  publishers  stated.  Under  the  merger  the  State  Tribune  became  more  strongly 
Republican.  The  Eagle  strengthened  its  Democratic  status.  The  news  departments 
continued  to  operate  competitively,  and  intensely  so.3 


19  Ibid.,  August  15,  1956. 

20  Ayer  Directory,  1950,  p.  570. 

21  Ibid.,  19 52,  p.  576. 

22  Ibid.,  1956,  p.  590. 

23  Editor  &  Publisher  Yearbook — 1956,  p.  98. 

1  Editor  d  Publisher,  July  31, 1937,  p.  12. 

2  Ibid. 

3  Ibid.,  December  11,  1937,  p.  4. 
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"Nearly  twenty  years  after  the  consolidation  MeCraken  said  : 
Let  us  "stress  we  have  no  agency  corporation.  We  have  but  one  corporation,  The 
Cheyenne  Newspapers,  Inc.  It  publishes  both  our  morning  paper  .  .  .  and  our 
evening  paper  ...  In  other  words,  all  revenue  from  both  papers  goes  into  the  one 
corporation.  Similarly,  the  one  corporation  pays  all  expenses  of  both  newspapers. 
I  am  not  too  sure  whether  there  is  any  real  difference  between  having  only  one 
corporation,  such  as  we  do,  or  having  two  or  three  corporations,  such  as  some 

others  do. 

The  one  great  advantage  to  publishing  two  newspapers  under  one  roof  and  one 
management  is  the  economies  incident  to  joint  operation.  It  seems  to  me  this 
purpose  can  be  solved  by  one  corporation  as  well  as  by  having  two  or  three. 

The  history  of  Cheyenne  rather  clearly  proves  that  the  economy  of  this  com- 
munity and  its  environs  is  not  sufficient  to  support  two  competitive  and  separately 
owned  daily  papers.  It  has  been  tried  many  times  but  has  always  failed. 

Since  the  merger  of  the  Eagle  and  the  Tribune  in  1937,  both  papers  have  been 
financially  successful,  and  only  papers  that  are  financially  successful  can  wield 
influence  and  can  give  to  their  readers  papers  that  are  worthwhile.  The  day  of 
subsidized  newspapers  is,  in  my  estimation,  long  since  gone.  Hence,  our  feeling 
that  we  are  doing  something  for  Cheyenne  and  our  state  by  giving  them  two 
newspapers  ...  It  could  only  be  done  by  joint  operation  and  ownership.4 

MeCraken  also  said  thta  while  optional  combination  advertising  rates  are 
offered  to  local  and  national  advertisers,  separate  circulation  departments  are 
still  maintained  with  no  combination  circulation  rate.4 

The  Cheyenne  operation  system  is  actually  a  full  merger,  with  a  strong  effort 
made  to  retain  the  separate  editorial  identities  of  the  two  newspapers,  one 
representing  each  of  the  two  major  political  parties.  The  fact  that  the  two 
competing  publishers  continued  to  control  their  newspapers  after  the  merger 
apparently  has  made  this  possible. 

Competition  in  Salem,  Oregon 

Many  of  the  results  of  a  semi-merger  also  were  achieved  by  a  consolidation  of 
competing  dailies  in  Salem,  Oregon. 

Merger  of  the  mechanical  and  business  departments  of  the  two  Salem  dailies, 
the  Oregon  Statesman  and  the  Capital  Journal,  was  announced  November  28, 1953. 
The  consolidation  went  into  effect  January  1,  1954.  The  Oregon  Statesman  con- 
tinued as  a  morning  newspaper,  the  Capital  Journal  as  an  afternoon  except 
Sunday  publication.  Both  papers  continued  to  operate  editorial  departments 
under  the  control  of  the  same  publishers,  Charles  A.  Sprague  of  the  Oregon 
Statesman  and  Bernard  Mainwaring  of  the  Capital  Journal.  The  Oregon  States- 
man's new  building  was  used  for  the  combined  operation.5 

Ownership  of  the  two  newspapers  was  transferred  to  a  new  corporation,  the 
Statesman-Journal  Company,  which  was  owned  equally  by  the  Sprague  and 
Mainwaring  families.  Two  representatives  of  each  family  became  directors  of 
the  new  corporation.  The  board  voted  to  retain  Sprague  as  publisher  of  the 
Oregon  Statesman  and  Mainwaring  as  publisher  of  the  Capital  JournnV  Thus  the 
publishers  retained  editorial  control  of  their  respective  newspapers  after  placing 
them  under  a  corporation  of  equally  shared  ownership. 

After  the  combined  operation  had  been  in  effect  for  eighteen  months,  Main- 
waring said :  "It's  been  a  good  and  necessary  move.  Salem  was  the  last  west 
coast  city  of  under  100,000  population  to  have  two  competitive  newspapers,  a 
luxury  we  found  we  could  no  longer  afford."  7 

Sprague  and  Mainwaring  each  employed  as  many  or  as  few  news  department 
employees  as  each  desired,  and  each  used  whatever  news  and  feature  services 
he  desired.  "We  try  to  keep  the  salary  rates  in  line,  however,"  he  said.7 

Mainwaring  also  stated : 

The  two  newsrooms  are  separate,  there  is  little  co-operation  or  fraternization 
between  them.  Competition  is  keener  than  before  the  consolidation  and  I  think 
feeling  is  more  tense.  They  seem  to  irritate  each  other  oftener  by  reason  of  being 
physically  closer  together.  Editorial  policies  are  as  different  as  they  were  before. 

Now,  advantages :  To  the  public,  bigger,  better  newspapers  than  they  ever 
had  before.  We  have  more  revenue  to  put  into  them  and  we  put  it  there.  We  now 


4  Letter  from  Tracy  S.  MeCraken,  Publisher,  The  Wyoming  Eagle  (Cheyenne,  Wyoming). 
December  21,  1956. 

6  Editor  d  Publisher,  December  5,  1953.  p.  58. 

6  Letters  from  Bernard  Mainwaring.  Publisher,  Capital  Journal  (Salem.  Oregon),  May  7. 
1956,  and  E.  A.  Brown.  Publisher.  Capital  Journal,  March  20,  1957.  (Brown  succeeded 
Mainwaring  after  the  latter's  death  in  January,  1957.) 
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have  a  big  plant  able  to  do  the  job  of  printing  the  bigger  papers  we  now  run. 
Neither  paper  had  an  adequate  plant  before.  Costs  are  considerably  higher  than 
before,  but  this  is  because  we  are  running  bigger,  better  papers.  We  are  running 
more  news,  more  pictures,  a  good  many  more  pages. 

To  the  advertiser :  A  ten  per  cent  discount  if  he  runs  his  advertising  in  con- 
secutive issues  of  the  two  papers,  which  is  the  approximate  saving  to  us  of  not 
having  to  reset  the  advertising.  This  [has]  paid  off  to  us  because  he  [the 
advertiser]  tends  to  spend  the  saving  in  more  advertising. 

To  the  publishers:  Relief  from  the  anxiety  of  competition  for  business  that 
constantly  threatened  each  competitor  with  disaster.  It  is  hard  to  say  what 
consolidation  has  done  profitwise.  The  profit  margin  is  low,  probably  less  than 
it  was  a  few  years  ago,  but  it  would  have  dwindled  to  about  nothing  by  now 
if  the  competitive  battling  had  continued.  So  we  have  benefited  too,  though  not 
like  our  advertisers  and  subscribers  think  we  have.  It  is  also  a  satisfaction  to 
feel  that  we  will  be  able  to  keep  up  with  public  demands  for  service.  We 
have  bought  more  than  $100,000  worth  of  new  machinery  since  the  consolidation. 

To  the  employees :  Definitely  better  pay  and  working  conditions  than  they  had 
before  and  while  these  would  have  improved  anyway  ...  we  have  done  better 
by  them  than  we  could  have  had  we  remained  separate. 

Disadvantage :  Advertisers  who  sought  to  play  us  off  against  each  other  can- 
not do  this  now,  but  there  was  surprisingly  little  of  this  anyway.  .  .  .  We  now 
require  classified  and  national  advertisers  to  run  copy  in  both  papers,  but  we 
give  them  discounts  and  they  are  better  off  than  before.  However,  some  do  not 

like  it. 

Headers :  Occasionally  we  hear  that  the  papers  look  alike  because  they  are 
printed  in  the  same  plant,  use  the  same  typefaces.  But  most  of  the  circulation 
is  unduplicated.8 

Joint  mechanical  plant  m  St.  Petersburg 

A  labor  strike  against  the  two  daily  newspapers  published  in  St.  Petersburg, 
Florida,  resulted  in  a  temporary  merger  of  printing  plants  in  1946.  Loyal  Phillips, 
publisher  of  the  St.  Petersburg  Independent,  reported  ten  years  later  that  from 
1946  to  1948  the  Independent  and  Times  produced  two  separately  owned  news- 
papers in  a  joint  mechanical  operation  in  the  same  plant.  No  third  company 
was  organized.9 

Phillips  also  said : 

"Chiefly  because  of  strong  personality  clashes,  the  joint  operation  was  broken 
up  after  a  two-year  experiment.  In  spite  of  the  fact  that  the  two  newspaper 
buildings  adjoin  each  other,  each  publisher  owns  and  operates  his  own  separate 
mechanical  equipment. 

"According  to  a  recent  study  which  we  made,  the  two  St.  Petersburg  news- 
papers could  save  approximately  a  quarter  million  dollars  annually  by  joining 
together  and  using  one  mechanical  plant.  It  is  quite  an  odd  thing  to  see  vtwo 
different  sets  of  expensive  equipment  located  just  a  few  feet  apart,  with  the 
afternoon  paper's  equipment  idle  all  night  and  all  morning,  while  the  morning 
paper's  equipment  is  idle  throughout  the  entire  daylight  hours. 

"Newspaper  people  are  usually  rugged  individualists  and  maybe  it  is  fortunate 
for  the  country  this  breed  of  characters  still  abounds  on  these  shores."  9 

CHAPTER   X — CONCLUSIONS 

This  investigation  shows  that  a  total  of  forth  daily  newspapers  in  twenty 
newspaper  fields  are  using  five  different  joint  operation  plans.  Fifteen  of  these 
twenty  fields  have  semi-merger  systems  of  operation.  The  other  five  come  closer  to 
full  mergers  but  have  some  of  the  characteristics  of  the  semi-merger. 

All  but  one  of  the  fifteen  semi-merger  plans  are  identical  in  about  every  re- 
spect. In  each  of  the  fourteen  fields,  two  competing  newspaper  companies  or- 
ganized a  third,  or  agency,  corporation  to  conduct  the  various  phases  of  news- 
paper operation,  news-editorial  departments  excepted. 

Under  the  typical  semi-merger  the  agency  corporation  owns  no  physical  assets, 
not  even  a  pencil,  acting  merely  as  business  agent  for  the  two  parent  com- 
panies. Equipment  is  lent  to  the  agency  company,  with  the  parent  corporations 


s Ibid. 

8  Letter    from    Loyal    Phillips,    Publisher,    the    St.    Petersburg    (Florida)    Independent, 
August  16,  1956. 
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retaining  title  to  all  physical  assets  each  owned  before  the  semi-merger.  Equip- 
ment purchased  after  the  semi-merger  is  paid  for  and  owned  equally  by  the  two 
newspapers. 

The  agency  corporation  is  owned  jointly,  and  in  nine  fields  equally,  by  the  two 
parent  companies.  In  the  other  five  fields  with  agencies,  one  of  the  two  parent 
firms  owns  more  than  half  of  the  third  corporation  stock.  The  agency  collects  all 
revenue,  pays  all  bills,  makes  all  purchases,  and  distributes  the  remaining  revenue 
between  the  parent  firms  on  the  basis  of  stock  ownership. 

The  other  type  of  semi-merger,  the  one  used  in  Birmingham,  Alabama,  differs 
in  that  no  third  corporation  is  used.  One  of  the  two  competing  newspaper  com- 
panies acts  in  lieu  of  the  agency  company,  owning  all  physical  assets  of  both  pub- 
lications, and  operating  all  departments  of  both  papers  except  the  news  depart- 
ment of  its  competitor.  Title  to  the  competing  newspaper  is  still  owned  by  the 
company  which  owned  it  before  the  joint  operation  was  started.  Thus  the  Bir- 
mingham system  operates1  much  the  same  as  the  other  fourteen  semi-mergers, 
with  much  the  same  results. 

Financial  success  has  been  the  outstanding  result  of  all  fifteen  semi-merger 
operations.  Nearly  all  reported  increased  advertising  volume  and  decreased 
overhead. 

Biggest  savings  in  almost  every  instance  have  come  from  the  consolidation 
of  two  printing  plants.  On  jointly  owned  equipment,  each  parent  firm  lists  half 
of  the  depreciation  on  its  tax  return. 

In  each  semi-merger  two  mechanical  plants  were  consolidated  and  surplus 
equipment  sold,  which  resulted  in  smaller  capital  investments  at  the  time.  In 
many  cases  publishers  immediately  began  adding  more  modern  equipment.  Also, 
most  of  the  newspaper  fields  have  grown  considerably  since  the  semi-mergers 
and  capital  investments  have  been  increased  correspondingly.  Every  one  of  fif- 
teen semi-mergers  has  resulted  in  mechanical  improvements. 

Big  savings  also  have  been  made  on  such  items  as  one  light  and  power  bill, 
unified  insurance  coverage,  one  heating  bill,  and  one  rental  charge. 

Thirteen  of  the  semi-mergers  resulted  in  fewer  employees,  primarily  in  the 
business,  advertising,  and  circulation  departments.  A  few  were  able  to  cut  down 
the  shop  crew  and  one  reduced  personnel  in  the  news  departments.  However,  the 
population  growth  of  most  semi-merged  fields  eventually  resulted  in  increased 
numbers  of  employees. 

In  several  cases,  prior  to  semi-mergers,  the  newspapers  had  competing  editions  ; 
that  is,  both  had  morning  or  both  had  evening  editions,  and  in  most  cases  both 
had  Sunday  editions.  To  make  the  semi-merger  plan  workable,  the  competing 
newspapers  shared  their  fields,  one  publishing  a  morning  paper  only,  the  other  an 
afternoon  edition  weekdays.  The  Sunday  paper  situation  was  solved  in  some  cases 
by  a  joint  Sunday  edition  bearing  a  combination  nameplate,  and  in  other  in- 
stances by  one  paper  dropping  out  of  the  Sunday  field,  publishing  on  weekdays 
only.  Most  often  the  morning  paper  publishes  the  Sunday  edition.  Financially  it 
doesn't  matter,  since  all  profits  are  divided  on  an  agreed  percentage  basis  regard- 
less of  the  amount  of  advertising  and  circulation  of  each  publication. 

All  thirty  newspapers  in  the  fifteen  semi-merged  fields  adopted  the  plan  for 
the  purpose  of  increasing  profits.  Several  of  the  publications  were  in  serious 
danger,  financially,  before  the  partial  consolidation.  But  all  thirty  have  been  on 
sound  financial  footing  since  adopting  the  system. 

About  the  only  co-operation  between  the  competing  newspapers  is  that  one 
paper  is  permitted  to  "pick  up"  certain  tabular  matter  from  the  other  without 
resetting  the  type.  This  includes  such  matter  as  sports  box  scores  and  market 
reports. 

Reader  reaction  has  been  favorable  in  every  instance,  although  several  pub- 
lishers reported  their  subscribers  were  suspicious  of  a  "monopoly"  situation  when 
the  plans  were  first  put  into  operation.  Time  has  proved  this  assumption  incorrect. 

Combined  circulation  has  increased  in  twelve  of  the  fifteen  semi-merged  fields, 
phenomenally  so  in  several  locations  where  population  also  has  jumped.  In  two  of 
three  other  fields,  three  editions  were  combined  into  two  editions.  Such  action  is 
largely  responsible  for  the  loss  in  combined  circulation. 

Sixteen  of  the  newspapers  offer  an  optional  combination  circulation  rate. 
In  only  one  field  has  a  separate  circulation  department  been  maintained. 

Advertiser  reaction  has  been  favorable  in  each  of  the  fifteen  fields.  However, 
as  in  the  case  of  reader  reaction  some  publishers  reported  the  system  had  to  prove 
itself  before  it  was  fully  accepted  by  all  advertisers. 
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All  but  two  of  the  fifteen  fields  now  have  increased  advertising  volume  under 
the  semi-merger  system. 

Optional  combination  advertising  rates  are  offered  to  local  advertisers  by 
twenty-six  publications.  The  other  four  papers  require  insertion  of  all  national 
advertising  in  both  newspapers. 

In  every  case  editorial  independence  and  news-gathering  competition  has 
either  been  maintained  or  intensified  since  the  semi-merger. 

Political  affiliations  seem  to  have  no  particular  effect  on  the  semi-mergers, 
except  perhaps  to  emphasize  the  editorial  independence  of  the  publications. 
In  eight  of  the  fifteen  fields  the  two  competing  newspapers  are  listed  as  politically 
the  same,  mostly  independent.  In  the  other  seven  fields  each  pair  of  news- 
papers differs  politically,  the  most  common  combination  being  an  independent 
newspaper  with  a  Democratic  or  Republican  publication.  In  nearly  every  case 
sharp  differences  of  opinion  are  expressed  editorially,  particularly  on  local  issues. 

In  only  four  of  the  fifteen  fields  do  the  competing  newspaper  have  exactly 
the  same  wire  facilities.  In  the  other  eleven  fields  some  duplication  of  wire 
services  exists. 

The  same  building  is  used  for  all  three  corporations  in  twelve  of  the  fourteen 
fields  with  agency  companies.  But  some  effort  is  made  in  every  case  to  separate 
the  news  departments  within  the  same  building,  such  as  placing  them  on  different 
floors. 

Twelve  of  the  fifteen  semi-mergers  are  still  in  operation.  Three  have  been 
replaced  by  full  mergers.  Two  of  the  full  mergers  were  set  up  after  the  death 
of  one  publisher  in  each  of  those  two  semi-merged  fields.  In  the  third  case  the 
full  merger  plan  was  adopted  because  the  publishers  believed  it  would  be  even 
more  profitable  than  the  partial  consolidation.  Three  years  as  a  full  merger 
have  convinced  them  they  were  right. 

However,  in  one  of  the  complete  mergers  the  agency  company  has  been  kept 
in  operation,  despite  the  fact  that  a  common  ownership  now  exists.  Such  action 
constitutes  a  tribute  to  the  success  of  agency  operation. 

First  of  these  semi-merger  systems  was  initiated  in  1933  at  Albuquerque, 
New  Mexico.  The  second  such  operation  was  set  up  in  1936  at  El  Paso,  Texas. 
The  plan  spread  eastward  then,  to  Nashville,  Tennessee,  in  1937 ;  Evansville, 
Indiana,  in  1939;  Tucson,  Arizona,  in  1940;  Tulsa,  Oklahoma,  and  Topeka, 
Kansas,  in  1941 ;  additional  semi-merger  operations  were  established  at  Chat- 
tanooga, Tennesee,  in  1942 ;  Peoria,  Illinois,  in  1943,  and  Augusta,  Georgia,  in 
1949.  Such  ventures  were  launched  in  three  fields  in  1950,  including  Fort  Wayne, 
Indiana ;  Bristol,  Virginia-Tennessee ;  and  Birmingham,  Alabama.  Next  came 
Salt  Lake  City,  Utah,  in  1952;  and  finally  Shreveport,  Louisiana,  in  1953. 

In  addition  to  the  two  semi-merged  plans  in  use  in  fifteen  newspaper  fields, 
three  similar  systems  in  five  other  cities  have  achieved  much  the  same  results 
with  plans  of  operation  that  approach  full  mergers. 

The  plan  most  similar  to*  the  semi-merger  is  the  joint  ownership  operations  at 
Madison,  Wisconsin,  and  Lincoln,  Nebraska. 

In  each  case  a  third  company  was  chartered  to  conduct  all  the  activities  of 
both  newspapers  except  the  functions  of  the  news  departments.  But  in  both 
newspaper  fields  the  third  company  owns  all  physical  assets  of  both  publica- 
tions, plus  title  to  the  newspapers  themselves.  The  two  parent  companies  in 
each  field  have  signed  irrevocable  contracts  to  furnish  news  content  for  the 
papers  they  formerly  owned. 

The  third  company  in  each  case  is  owned  equally  by  the  two  parent  firms. 
Thus  the  results  are  the  same  as  will  the  semi-merger,  but  the  papers  are  jointly 
owned  instead  of  remaining  separately  owned  as  they  are  under  semi-merger 
systems. 

Cheyenne,  Wyoming,  and  Salem,  Oregon,  newspapers  also  have  single  owner- 
ship systems  in  which  the  editorial  independence  of  two  competing  newspapers 
in  each  field  is  protected.  However,  only  one  corporation  exists  in  each  field, 
owning  all  assets  including  the  newspapers. 

In  each  of  the  two  newspaper  fields  a  single  corporation  now  exists.  This 
corporation  owns  the  two  newspapers  that  formerly  were  separately  owned. 
Stock  in  the  corporation  is  owned  equally  by  the  former  owners  of  the  two  news- 
papers. This  constitutes  a  full  merger.  However,  by  agreement,  editorial  control 
of  each  newspaper  remains  unchanged.  Thus  the  competing  publishers  become 
joint  owners  of  both  newspapers  but  each  retains  editorial  control  of  the  paper 
he  formerly  owned. 
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Another  system  of  operation  was  tried  for  two  years  in  St.  Petersburg,  Florida, 
where  a  labor  strike  forced  two  competing  dailies  to  publish  from  a  jointly 
operated  printing  plant.  The  venture  was  financially  successful,  but  was  dis- 
continued because  of  a  personality  clash. 

Geographically,  the  twenty  cities  involved  in  the  various  joint  operation  sys- 
tems are  scattered  pretty  evenly  according  to  geographic  distribution  of  the 
nation's  daily  newspapers.  The  eastern  third  of  the  United  States  has  ten  of 
the  cities,  and  the  central  and  western  thirds  five  each. 

Several  other  competing  daily  newspapers  are  contemplating  semi-mergers. 
Publishers  in  two  competing  newspaper  fields  strongly  indicate  they  will  launch 

such  ventures  during  1957. 
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LEGISLATION 

Antitrust  and  the  Newspapers  j 

A  Comment  on  S.   1312  1 

John  J.  Flynn* 

I.     Introduction 

The  American  newspaper  industry,  often  called  "The  Fourth 
Estate,"  apparently  believes  it  has  fallen  on  hard  times.  The  aristocrats 
of  the  Fourth  Estate,  the  daily  newspapers,  came  to  the  Ninetieth 
Congress  seeking  a  boon:  relaxation  of  the  rigors  of  antitrust  policy  as 
applied  to  mergers  and  joint  agency  operations  by  otherwise  competing 
newspapers.  A  bill  has  been  introduced,  S.  1312,  which  is  sponsored  by 
fifteen  Senators  of  diverse  political  and  economic  views,  all  save  one 
having  one  thing  in  common — the  presence  of  newspaper  joint  agency 
operations  in  their  home  states.1  The  very  fact  that  Senators  of  such 
conflicting  viewpoints  could  be  brought  together  on  an  issue  surely 
indicates  that  America's  Fourth  Estate  has  political  power  far  in  excess 
of  that  normally  associated  with  aristocracies  in  a  democracy. 
Consequently,  the  political  facts  of  life  with  regard  to  the  power  of 
newspaper  publishers  over  the  political  fortunes  of  their  communities 
suggest  that  S.  1312  is  a  bill  that  cannot  be  treated  as  special  interest 
legislation  which  one  might  expect  to  see  shunted  aside  in  the  committee 
process  after  a  pro  forma  performance  for  the  benefit  of  constituents. 
Happily,  the  Fourth  Estate  includes  enough  independent  and  responsible 
publishers  who  are  concerned  with  the  broad  responsibilities  of  the  press 
and  the  deeper  implications  of  a  free  press  so  that  there  has  been  ample 
debate  upon  the  pros  and  cons  of  S.  1312. 

•  Associate  Professor  of  Law,  College  of  Law,  University  of  Utah,  B.S.  Boston  College, 
LL.B.  Georgetown  University,  S.J.D.  University  of  Michigan. 

1.  S.  1312,  90th  Cong.,  1st  Sess.  (1967)  was  introduced  by:  Senators  Hayden  (D.)  and  Fannin 
(R.)  of  Arizona  (joint  agency  in  Tucson);  Senator  Kuchel  (R.)  of  California  (joint  agency  in  San 
Francisco);  Senators  Hartke  (D.)  and  Bayh  (D.)  of  Indiana  (joint  agencies  in  Evansville  and  Fort 
Wayne);  Senators  Bennett  (R.)  and  Moss  (D.)  of  Utah  (joint  agency  in  Salt  Lake  City);  Senators 
Fong  (R.)  and  Inouye  (D.)  of  Hawaii  (jo>nt  agency  in  Honolulu);  Senators  Monroney  (D.)  and 
Harris  (D.)  of  Oklahoma  (joint  agency  in  Tulsa);  Senator  Randolph  (D.)  of  West  Virginia  (joint 
agency  in  Charleston);  Senator  Scott  (R.)  of  Pennsylvania  (joint  agencies  in  Franklin— Oil  City 
and  Pittsburgh);  Senator  Thurmond  (R.)  of  South  Carolina  (no  joint  agencies  in  South  Carolina); 
and,  Senator  Tower  (R.)  of  Texas  (joint  agency  in  El  Paso). 
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II.    The  Background  of  S.  1312 

The  statistical  history  of  the  American  newspaper  industry  provides 
some  insight  into  the  reason  for  the  current  attempt  by  some  of  the  press 
to  shed  their  mantle  of  rugged  individualism  and  seek  to  relax  the  rule  of 
competition  in  the  industry.  Newspapers  witnessed  a  spectacular  growth 
in  the  latter  half  of  the  nineteenth  century  and  the  early  twentieth 
century.2  In  total  numbers,  circulation  and  revenues  of  daily  and  weekly 
newspapers  achieved  phenomenal  growth  between  1850  and  1910.  In 
1850  there  were  254  daily  newspapers  with  a  total  circulation  of 
758,000.3  By  1890,  there  were  a  total  of  1,610  dailies  with  a  total 
circulation  of  8,387,000.  In  1909,  there  were  2,600  daily  newspapers  with 
a  total  circulation  of  24,212,000."  Thereafter,  the  total  number  pf  daily 
newspapers  gradually  declined  while  total  circulation  continued  its 
steady  growth.  In  1920,  there  were  2,042  dailies  with  a  total  circulation 
of  27,790,656;  in  1940,  1,878  dailies  with  a  total  circulation  of 
4 1 , 1 3 1 ,6 1  1  ;5  in  1 960,  1 ,763  dailies  with  a  total  circulation  of  58,882,000;6 
and,  in  1965,  there  were  1,75  1  dailies  with  a  total  net  paid  circulation  of 
60, 358, 000. 7  Thus,  while  total  circulation  and  revenues  have  been 
steadily  increasing,  the  total  number  of  dailies  has  been  steadily 
decreasing.  Between  1940  and  1965  the  total  number  of  morning  dailies 
declined  from  380  to  320,  and  during  the  same  period  the  total  number 
of  evening  dailies  fell  from  1,498  to  1,444.8  Only  Sunday  newspapers 
have  shown  a  growth  in  total  numbers  during  this  period — from  525  to 
578.9 

A  superficial  glance  at  these  statistics  and  the  realization  that 
population,  literacy,  and  affluence  have  been  steadily  increasing  might 
suggest  that  the  decline  of  the  total  number  of  daily  newspapers  is 
inexplicable.  Inherent  economic  factors,  competition  of  other  media, 
and  business  practices  especially  peculiar  to  the  newspaper  industry, 
however,  make  the  decline  of  the  total  number  of  dailies,  in  the  face  of 
increased  circulation  and  revenues,  understandable  if  not  defensible. 

2.  See  generally  Kreps,  The  Newspaper  Industry,  The  Structure  of  American 
Industry  509  (2rd  ed.  1961);  Note,  Local  Monopoly  In  the  Daily  Newspaper  Industry,  61  Yale 
L.J.  948  (1952).  For  an  excellent  survey  of  the  growth  and  concentration  of  all  major  forms  of  mass 
communication  media,  see  B.  W.  Rucker,  The  First  Freedom  (1968). 

3.  Historical  Statistics  of  the  United  States,  Colonial  Times  to  1957,  at  500  (1957). 

4.  id. 

5.  Id. 

6.  Statistical  Abstract  of  the  United  States  1957,  at  519  (1957). 

7.  Id. 

8.  Id. 

9.  Id. 
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Inherent  economic  factors  make  modern,  daily  newspaper 
publishing  an  expensive  process.  Capital  cost  outlays  in  fixed  assets  for 
a  modern,  metropolitan,  daily  newspaper  are  quite  high,10  in  part  at  least 
because  of  the  relative  technological  backwardness  and  oligopolistic 
control  of  the  production  equipment  business.  Newsprint  has  shown  a 
steady  and  rigid  increase  in  price,"  and  wages  have  also  been  subject  to 
steady  increase,  even  though  newspapers  are  still  probably  the  largest 
employers  of  child  labor  in  the  form  of  "Horatio  Alger"  type  newspaper 
boys.12  Although  newspapers  continually  fight  to  maintain  the  illusion 

10.  Estimates  of  plant  replacement  costs  and  start-up  costs  for  a  major  metropolitan 
newspaper  vary  considerably,  depending  upon  the  location,  size  of  the  newspaper,  and  technology 
adopted.  Replacement  costs  for  the  Newspaper  Agency  Corporation  of  Salt  Lake  City,  which  prints 
two  dailies  of  over  100,000  circulation  each,  were  estimated  to  exceed  $7,000,000.  Hearings  on  S. 
1312  Bejore  theSubcomm.  on  Antitrust  and  Monopoly  oj  the  Senate  Comm.  on  the  Judiciary,  90th 
Cong.,  1st  Sess.  pt.  2,  at  879  (1967)  (statement  of  J.  W.  Gallivan)  [hereinafter  cited  as  Hearings].  A 
paper  was  started  in  McAlister,  Oklahoma,  with  a  circulation  of  8,500  and  a  photo  offset  cost  of 
$150,000.  I  Hearings  at  379  (statement  of  Gene  Stipe).  William  D.  Rinehart,  Assistant  General 
Manager  of  the  American  Newspaper  Publisher's  Ass'n  (ANPA)  Research  Institute,  presented  a 
general  description  of  the  technology  available  for  new  newspapers  and  its  costs.  See  2  Hearings  788, 
809. 

The  exact  status  of  the  desirability,  utility,  and  cost  of  equipment  to  operate  a  newspaper  were 
never  clearly  settled  in  the  hearings.  Some  witnesses  argued  that  improved  technology  and  an 
inproved  labor  relations  policy  could  substantially  lower  the  start-up  costs  for  new  newspapers.  2 
Hearings  936-53  (statement  of  Dr.  Harry  Kelber);  2  Hearings  953-87  (statement  of  John  R. 
Malone);  3  Hearings  1253-64  (statement  of  the  International  Typographical  Union  (ITU) ).  See 
also  Comm.  on  Freedom  of  the  Press,  A.  Free  and  Responsible  Press  30-37  (1947)  (reprinted  in 
3  Hearings  1124-31). 

It  is  interesting  to  note  that  the  Report  of  the  Royal  Commission  on  the  Press  1947-1949, 
perhaps  the  most  thorough  examination  of  the  newspaper  industry  undertaken  by  any  country, 
generally  concluded  that  the  greatest  barriers  to  entry  in  the  newspaper  industry  were  finding  a  sure 
and  reasonably  priced  supply  of  newsprint  and  achieving  a  stable  and  adequate  number  of 
advertisers  early  in  the  life  of  the  new  venture.  Report  of  the  Royal  Comm.  pt.  2,  at  158-64. 

1 1 .  The  major  cost  of  publishing  a  newspaper  is  newsprint.  The  average  price  per  short  ton  of 
imported  newsprint  has  risen  from  $93.13  in  1950  to  $124.89  in  1965.  Statistical  Abstract  of 
the  United  States  354  (1967).  The  ITU  reported  that  newsprint  costs  rose  236%  between  1935  and 
1961  and  that  newsprint  costs  accounted  for  29.7%  of  the  income  of  a  paper  with  250,000 
circulation.  3  Hearings  125 1 .  The  price  a  buyer  pays  for  a  newspaper  usually  does  not  cover  the  cost 
of  the  paper  on  which  the  news  is  printed.  See  2  Hearings  876-77  (statement  of  J.  W.  Gallivan). 
There  have  been  several  investigations  of  the  newsprint  industry  probing  pricing  practices  of  sellers 
and  the  purchase  of  newsprint  plants  by  large  newspapers  and  chains.  See  generally  Ellis, 
Newsprint:  Producers,  Publishers,  Political  Pressures  (I960). 

12.  2  Hearings  811-39  (testimony  of  the  Metropolitan  Route  Dealers'  Association).  Tort 
litigation  over  the  agency  or  independent  contractor  status  of  "newspaper  boys"  has  been  occurring 
with  increasing  frequency.  Kor  tort  purposes,  the  degree  of  control  exercised  by  newspapers  over 
their  delivery  boys  has  led  to  more  and  more  courts  applying  respondeat  superior.  See  generally 
Annot.,  52  A.L.R.  2d  287  (1957);  Annot.,  53  A.L.R.  2d  183  (1957);  Note,  The  Independent 
Contractor  Status  oj  Newspaper  Carriers:  Some  Antitrust  Questions,  2  Valp.  L.  Rev.  157  (1967). 
For  antitrust  purposes,  at  least,  the  Supreme  Court  seems  willing  to  treat  newsboys  and  route 
dealers  as  independent  businessmen  entitled  to  run  their  own  business  and  set  their  own  prices.  See 
Albrecht  v.  The  Herald  Co.,  389  U.S.  9 10  (1968). 
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that  their  under-age  "independent  contractors"  are  not  even  entitled  to 
minimum-wage  law  benefits,  there  can  be  little  doubt  that  overall  wage 
costs  have  increased  significantly.'3 

Heavy  reliance  upon  advertising  for  revenue  has  also  influenced  the 
decline  of  the  total  number  of  newspapers.  It  is  presently  estimated  that 
up  to  70  per  cent  of  the  revenue  of  most  newspapers  is  realized  from 
advertising  revenues.14  One  estimate  has  been  made  that  the  subscription 
rate  for  most  newspapers  does  not  even  cover  the  cost  of  the  paper 
comprising  the  newspaper  purchased.15  The  discerning  reader  of  almost 
any  daily  newspaper  may  already  have  realized  this  fact  of  modern 
newspaper  publishing  simply  by  glancing  at  the  daily  offering  served  up 
for  a  dime.  Many  dailies  are  70  per  cent  advertising,  and  the  cynic  might 
suggest  that  newspapers  are  not  "news"  papers;  rather,  they  are 
"advertising"  papers  with  news  features  inserted  here  and  there.  Even  the 
30  per  cent  of  a  modern  daily  paper  devoted  to  "news"  cannot  justify 
calling  a  newspaper  a  "news"  paper  unless  one  includes  comic  strips, 
advice  to  the  lovelorn,  canned  editorials,  and  the  remaining  smorgasbord 
of  "features"  within  the  definition  of  "news."16 


13.  The  average  wage  of  production  workers  in  the  newspaper  industry  has  risen  from  $2.88 
per  hour  in  1960  to  $3.44  per  hour  in  1966.  Statistical  Abstract  of  the  United  States  227 
(1967).  In  the  Senate  subcommittee  hearings,  there  seemed  to  be  little  debate  about  the  claims  of 
non-production  workers,  particularly  reporters,  that  they  are  woefully  underpaid.  1  Hearings  416- 
25  (statement  of  B.  McNamara);  1  Hearings  389  (statement  of  Prof.  W.  L.  Rivers).  There  was 
considerable  dispute  as  to  the  exact  relationship  of  wages  and  labor  practices  to  the  vitality  of  the 
newspaper  industry.  See  e.g.,  1  Hearings  196  (statement  of  L.  M.  Loeb).  On  this  question  the 
AN  PA  presented  a  statement  prepared  initially  for  a  1963  house  antitrust  subcommittee  investiga- 
tion of  the  newspaper  industry  and  entitled:  Newspapers  1963.  Those  House  hearings  were  mys- 
teriously aborted  and  no  trace  of  the  proceedings  has  ever  been  found.  3  Hearings  1415-16.  The 
unions  vigorously  protested  the  allegations  that  exhorbitant  wages  and  archaic  union  practices  have 
contributed  to  the  demise  of  newspapers.  3  Hearings  1244-52  (statement  of  ITU);  2  Hearings  936-53 
(statement  of  Prof.  H.  Kelber);  1  Hearings  387-408  (statement  of  Prof.  W.  L.  Rivers).  Perhaps  the 
only  conclusion  that  can  be  drawn  from  this  phase  of  the  testimony  is  that  one  cannot  place  much 
value  on  the  self-serving  statements  by  both  sides  in  protracted  disputes  in  the  newspaper  industry. 
Labor  relations  in  the  industry  are  medieval,  and  there  is  a  general  need  for  an  objective 
investigation  of  labor  relations  practices  by  both  management  and  the  unions.  See  generally  2 
Hearings  953-87  (statement  of  J.  R.  Malone). 

14.  In  1945,  51.5%  of  newsprint  consumption  by  newspapers  went  for  advertising  and  48.5 
went  for  "other  content."  By  1966,  61.7%  of  newspaper  newsprint  consumption  went  for  advertising 
and  38.3%  went  for  "other  content."  Statistical  Abstract  of  the  United  States  517  (1967). 
See  also  Id.  at  518  (Newspapers— circulation  and  receipts:  1958  and  1963). 

15.  See  note  1 1  supra. 

16.  See  1  Hearings  322-23  (statement  of  Ben.  Bagdikian);  Comm.  on  Freedom  of  the  Press, 
A  Free  and  Responsible  Press  52-59  (1947);  Engberg,  A  Free  and  Responsible  Press:  Where  Are 
They  Now?,  The  Center  Mag.  22  (1967).  It  has  been  said  that,  "[JJournalism  has  shifted  emphasis 
from  information  to  entertainment,  from  objective  debate  on  vital  issues  to  partisan  propaganda, 
from  enlightenment  to  comic  strips."  Krebs,  The  Newspaper  Industry,  The  Structure  of 
American  Industry  526-27  (3ded.  1961). 
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Reliance  upon  advertising  revenue  has  a  more  invidious  effect, 
however,  than  that  of  causing- the  reader  eyestrain  as  he  hunts  for  the 
news  and  feature  columns  in  the  daily  newspaper.  A  "news"  paper's 
success  in  obtaining  high  advertising  revenue  is  directly  linked  with  the 
size  of  the  newspaper's  circulation.  The  paper  with  a  large  circulation 
can  offer  lower  line  rates  per  customer  exposure,  since  the  cost  of  setting 
up  the  advertising  is  spread  over  a  much  larger  base.  Increments  in 
printing  additional  copies  of  the  same  advertising  do  not  entail 
additional  large  expenditures,  since  the  only  added  costs  are  more  ink 
and  newsprint  and  additional  press  time.17  In  some  respects,  the 
interrelationship  of  circulation  and  advertising  makes  the  newspaper 
industry  an  industry  of  increasing  returns.  In  the  words  of  Henry 
Carter  Adams,  an  industry  of  increasing  returns  is  one  where  the 
"increment  of  product  from  an  expending  enterprise  is  greater  than  the 
increment  of  capital  and  labor  required  to  secure  its  expansion."18 
Consequently,  a  competitor  with  a  smaller  circulation  is  at  an  inherent 
competitive  disadvantage,  particularly  with  national  advertisers,  since 
his  use  of  mechanical  equipment  is  less  efficient  and  his  base  for 
allocation  of  advertiser  cost  is  narrower.  Moreover,  smaller  circulation 
and  necessarily  higher  advertising  rates  make  the  smaller  competitor  less 
attractive  to  the  advertiser,  since  the  advertiser's  cost  per  potential 


One  of  the  underlying  assumptions  often  stated  in  favor  of  S.  1312  is  the  proposition  that  local 
affairs  will  be  better  served  by  two  contending  editorial  viewpoints  rather  than  one.  The  assumption 
is  based  upon  the  premise  that  local  newspapers  cover  local  news  and  provide  local  citizens  with  in- 
depth  information  about  major  problems  facing  the  community.  Aside  from  a  few  noteworthy 
exceptions,  this  premise  is  patently  false,  since:  most  "news"  in  local  papers  is  provided  by  national 
wire  services;  most  editorial  comment  is  provided  by  nationally  syndicated  columnists  or  canned 
editorials;  and  the  balance  of  non-advertising  material  is  directed  at  entertaining  rather  than 
informing,  by  providing  glimpses  at  the  future  through  daily  horoscopes  for  the  idealists  and  racing 
forms  for  the  realists,  advice  to  the  lovelorn  and  beauty  hints  for  the  lonely,  sporting  news  for  those 
who  gain  vicarious  pleasure  from  identifying  with  athletes,  comics  for  those  who  can't  read,  and  free 
advertising  or  adulation  for  those  local  citizens  recognized  as  the  local  captains  of  industry  or  the 
commercial  establishment.  The  gradual  concentration  and  reliance  of  the  industry  upon  advertising 
for  revenue,  thereby  causing  a  shift  to  reliance  upon  the  use  of  material  that  sells  newspapers,  bears  a 
striking  resemblance  to  the  evolution  of  the  radio  and  television  industry.  See  Cox  and  Johnson, 
Broadcasting  In  America  and  the  FCC's  License  Renewal  Process:  An  Oklahoma  Case  Study 
(Mimeo  1968). 

17.  In  1951  John  R.  Malone  wrote  an  incisive  article  exploring  this  peculiarity  of  newspaper 
competition.  Economic-Technological  Bases  for  Newspaper  Diversity.  Journalism  Q.  (Summer 
1951,  reprinted  in  4  Hearings  1770.  Dr.  Maione  predicted  that  the  inevitable  consequence  of  the 
present  form  of  newspaper  competition  and  technology  would  be  further  concentration  of  the 
industry.  His  analysis  has  been  proven  correct  and  his  testimony  before  the  Committee  proved  to  be 
the  most  sophisticated  and  incisive  testimony  on  the  economic  laws  and  consequences  of  newspaper 
competition.  2  Hearings  953-87. 

18.  H.  Adams,  Relation  of  the  Stateto  Industrial  Action  (1887). 
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customer  reached  will  necessarily  increase.  Consequently,  heavy  reliance 
upon  advertising  for  revenue,  the  more  efficient  use  of  advertising  dollars 
per  exposure  by  advertisers,  and  the  direct  relationship  between  size  of 
circulation  and  the  efficiency  of  the  use  of  advertising  dollars  have  all 
been  combined  to  give  the  larger  circulation  competitor  an  inherent 
advantage  in  the  struggle  for  survival.  It  is  therefore  not  surprising  that 
the  twentieth  century  has  witnessed  a  gradual  decline  in  the  total  number 
of  daily  newspapers,  even  though  newspaper  circulation  and  revenues 
have  been  steadily  increasing. 

Given  the  foregoing  economic  facts  of  newspaper  competition,  high 
capital  costs,  difficulty  of  achieving  market  acceptance,  difficulties  in 
establishing  an  efficient  distribution  system,  and  competition  by  other 
media,  it  is  not  unusual  to  expect  that  there  are  high  barriers  to  new 
market  entry  in  the  newspaper  business. Iv  In  many  areas  those  barriers 
have  been  made  insuperable  by  the  following  facts:  restrictive  practices 
in  the  newsprint  business;20  acquisition  by  existing  papers  of  used 
production  equipment  and  the  intangible  assets  of  failing  newspapers  in 
order  to  keep  them  out  of  the  market  for  potential  newcomers;-' 
restrictive  practices  in  the  sale  of  syndicated  features  and  wire  services*22 
pooling  a  chain  newspaper's  resources  to  fight  competition;23  and  by  the 
creation  of  joint  newspaper  agencies  whereby  existing  competitors  form 
a  new  corporation  to  handle  printing,  distribution,  advertising,  and  all 
other  commercial  operations  of  their  newspapers  through  one  corpora- 
tion.24 The  creation  of  joint  newspaper  agency  corporations  has  been 

19.  See  Malone,  supra  note  17;  1  Hearings  41  (statement  of  Arthur  B.  Hanson);  2  Hearings 
788  (statement  of  W.  D.  Rinehart).  While  no  empirical  economic  research  has  been  done  on  this 
question,  the  decline  of  the  total  number  of  newspapers  and  the  experience  of  new  entrants  with 
artificial,  as  well  as  inherent,  barriers  to  entry  justify  the  conclusion  that  entry  barriers  are  high, 
particularly  where  there  are  existing  competitors.  See  2  Hearings  721-38  (statement  of  M.  G. 
Dworkin);  1  Hearings  371-85  (statement  of  Hon.  G.  Stipe).  Even  established  newspapers  have 
difficulty  in  establishing  a  new  newspaper  in  a  different  product  market.  See  1  Hearings  195-97 
(statement  of  L.  M.  Loeb). 

20.  See  generally  L.  Ellis,  Newsprint:  Producers,  Publishers,  Political  Pressures 
(1960);  Note,  Local  Monopoly  in  the  Daily  Newspaper  Industry,  6 1  Yale  L.  J.  948,  959-66  (1952). 

21.  2  Hearings  973-74  (statement  of  J.  R.  Malone);  1  Hearings  211  (statement  of  W.  J. 
Farson). 

22.  United  States  v.  Chicago  Tribune— N.Y.  News  Syndicate,  Inc.,  5  Trade  Reg.  Rep. 
1 .45067  at  52,  662  (S.D.N. Y.  1967).  See  also  I  Hearings  297-308,  315-18  (statement  of  N.  Cher- 
niss). 

23.  2  Hearings  915-35  (statement  of  Fred  Martin);  3  Hearings  1307-43  (statement  of  ITU); 
I  Hearings  281-95  (statement  of  Prof.  B.  W.  Rucker);  2  Hearings  1022-34  (statement  of  E. 
Elfstrom). 

24.  1  Hearings  328-69  (statement  of  J.  Flynn);  2  Hearings  841  (statement  of  J.  M.  Cornwell); 
I  Hearings  249  (statement  of  R.  McDonald);  1  Hearings  83  (statement  of  E.  Mecham);  2  Hearings 
634-81  (statement  of  J.  H.  Clinton). 
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done  in  the  name  of  preserving  independent  editorial  voices  in  commun- 
ities where  there  is  existing  competition  between  regularly  published 
newspapers.  Since  the  first  newspaper  agency  corporation  was  created  in 
Albuquerque  in  1928, 25  27  other  communities  have  seen  the  creation  of 
agency  arrangements.26  A  significant  portion  of  the  industry  is  currently 
operating  under  agency  operations.27 

III.    The  Genesis  of  S.  1312 

On  January  4,  1965,  the  Antitrust  Division  of  the  Justice 
Department  filed  a  civil  antitrust  suit  to  block  the  merger  of  the  Arizona 
Daily  Star  and  the  Tucson  Daily  Citizen,  the  two  daily  newspapers  in 
Tucson,  Arizona.28  The  suit  also  challenged  the  validity  of  the  joint 
operating  agreement  by  which  the  two  papers  had  been  conducting  joint 
printing,  advertising,  and  circulation  operations  since  1940.  Similar 
joint  operations  exist  in  21  other  American  cities,  and  the  prospect  that 
Antitrust  Division  success  in  Tucson  would  place  the  other  joint 
operations  in  jeopardy  was  the  primary  factor  which  produced  S.  1 3 12.29 
The  United  States  District  Court  for  Arizona  found  the  merger  unlawful 
under  section  7  of  the  Clayton  Act  and  held  that  the  1940  joint  operating 
agreement  constituted  monopolization  in  violation  of  section  2  of  the 
Sherman  Act.30  The  court  specifically  held:  that  the  joint  operation  "con- 
stitutes a  price  fixing,  profit  pooling  and  market  allocation  agreement 
illegal  per  se  under  Section  1  of  the  Sherman  Act;"  that  the  defendants 

25.  For  a  history  of  joint  agency  operations  in  various  parts  of  the  country,  see  Tassin,  Daily 
Newspaper  Semi  Mergers:  A  Study  oj  Separately  Owned.  Editorially  Competitive  Newspapers 
Published  in  Jointly  Operated  Printing  Plants  Under  Unified  Business  Management,  1957 
(unpublished  M.A.  thesis,  U.  of  Okla.).  The  Albuquerque,  N.M.,  and  El  Paso,  Tex.,  joint  agency 
arrangements  have  served  as  models  for  many  subsequent  joint  agency  arrangements.  See.  e.g.,  1 
Hearings  6  (statement  of  W.  Small). 

26.  Tassin,  supra  note  25. 

27.  Twenty-two  cities,  if  Tuscon  is  included,  have  joint  agency  operations  to  varying  degrees: 
Birmingham,  Ala.;  Tucson,  Ariz.;  San  Francisco,  Cal.;  Miami,  Fla.;  Honolulu,  Hawaii;  Evansville 
and  Fort  Wayne,  Ind.;  Shreveport,  La.;  St.  Louis,  Mo.;  Lincoln,  Neb.;  Albuquerque,  N.  M.; 
Columbus,  Ohio;  Tulsa,  Okla.;  Franklin— Oil  City  and  Pittsburgh,  Pa.;  Nashville  and  Knoxville, 
Tenn.;  El  Paso,  Tex.;  Salt  Lake  City,  Utah;  Bristol,  Va.;  Charleston,  W.  Va.;  and  Madison,  Wis. 
The  ITU  claimed  joint  agency  operations  exist  in  25  cities.  See  1  Hearings  135  (statement  of  the 
ITU).  The  ANPA  claimed  joint  agencies  exist  in  22  cities.  I  Hearings  63  (statement  of  A.  Hanson). 
One  witness,  Roy  McDonald,  president  and  publisher  of  the  Chattanooga  News— Free  Press,  broke 
up  a  joint  agency  in  which  his  newspaper  participated.  1  Hearings  249-63. 

28.  United  States  v.  Citizen  Publishing  Co.,  5  Trade  Reg.  Rep.  1145,065,  at  52,  58F  (D. 
Ariz.  1965),  decided.  280  F.  Supp.  978  (1968),  prob.  jur.  noted.  37  U.S.L.W.  3151  (U.S.  Sept.  21, 
1968). 

29.  1  Hearings  3  (statement  of  Hon.  Carl  Hayden  (D-Ariz.) ).  See  also  15  Senators  Ask  Law 
to  Okay  Agency  Plan.  Editor  and  Publisher,  March  25,  1967,  at  10. 

30.  United  States  v.  Citizen  Publishing  Co.,  280  F.  Supp.  978,  994  (1968). 
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"acquired  monopoly  power  over  the  daily  newspaper  business  in  Tucson, 
in  violation  of  Section  2  of  the  Sherman  Act;"  that  the  defendants  com- 
bined and  conspired  to  monopolize  interstate  trade  and  commerce  in 
violation  of  section  2  of  the  Sherman  Act;  and  that  the  government  is 
"entitled  to  a  decree  directing  divestiture  of  [the]  Star  and  modification 
of  the  operating  agreement."31 

S.  1312  was  introduced  by  fifteen  senators— representing  about  all 
schools  of  political  thought  currently  found  in  the  two  major  political 
parties  and  representing  states  where  joint  newspaper  arrangements  have 
been  operating— approximately  eight  months  before  the  Citizen 
Publishing  Company  decision  was  handed  down  by  the  district  court.32  A 
cursory  reading  of  the  bill  should  demonstrate  that  the  proponents  of  the 
legislation  were  not  bashful  about  seeking  an  "exemption"  approaching 
immunity. 

Section  1  of  the  bill  would  allow  the  Act  to  be  cited  as  the  "Failing 
Newspaper  Act."  Like  "right  to  work"  and  "fair  trade"  legislation,  the 
popular  name  for  the  bill  is  somewhat  misleading.  In  the  case  of  S.  1312, 
the  popular  name  of  the  bill  infers  that  many  newspapers  are  failing,  that 
their  failure  is  due  to  inherent  and  uncontrollable  economic  factors,  and 
that  the  bill  will  only  exempt  newspapers  that  are  failing  because  of 
inherent  and  uncontrollable  economic  factors.  The  first  inference 
assumes  a  fact  that  never  has  been  proved,33  the  second  is  patently  false,34 
and  the  third  is  simply  not  true  since  the  bill  by  definition  applies  to  more 
than  "failing  newspapers."35 

Section  2  of  the  bill,  the  declaration  of  congressional  policy, 
broadly  states  that  it  is  the  policy  of  the  United  States  to  preserve 


31.  Id.  at  993. 

32.  The  district  court  filed  its  opinion  January  31,  1968,  and  S.  131.2  was  filed  March  16, 
1967. 

33.  If  anything,  the  claims  of  the  AN  PA  that  the  industry  was  never  healthier  and  the  future 
never  brighter  were  clearly  established  by  the  hearings.  The  ANPA's  claims  were  made  in  a  report 
issued  by  the  ANPA  two  weeks  after  S.  1312  was  filed.  See  ANPA,  Daily  Newspapers  in  1966, 
Highlights  of  a  Record  Year  (April  1967),  reprinted  in  1  Hearings  509-27.  Essentially  the  same 
claims  were  made  by  the  ANPA  in  1963  in  a  massive  report  prepared  for  the  mysterious  House 
Antitrust  Subcommittee  Hearings  on  Newspapers  in  1963.  Although  all  records  of  the  House 
hearings  have  disappeared,  the  ANPA  published  and  distributed  its  statement  at  those  hearings. 
ANPA,  Newspapers  1963  (1963),  reprinted  in  3  Hearings  1407-1546.  The  ITU  also  prepared  a 
massive  report  for  the  1963  House  hearings:  ITU,  Federal  Responsibility  for  a  Free  and 
Competitive  Press  (1963).  reprinted  in  3  Hearings  1235-1406. 

34.  See  generally  2  Hearings  953-87  (statement  of  John  R.  Malone). 

35.  Section  3(6)  of  the  proposed  bill  provides:  'The  term  'failing  newspaper'  means  a 
newspaper  publication  which,  regardless  of  its  ownership  or  affiliations,  appears  unlikely  to  remain 
or  become  a  financially  sound  publication."  The  gap  between  failing  and  "unlikely  to  remain  or 
become  a  financially  sound  publication"  is  equivalent  to  the  gap  between  the  incipiency  standards  of 
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publication  of  newspapers  in  any  area  where  a  joint  operating 
arrangement  or  combination  has  been  or  may  be  entered  into  because  of 
"economic  distress."36  The  term  "economic  distress"  is  not  used  or 
defined  elsewhere  in  the  act  and  promotes  confusion,  since  it  implies  that 
the  bill  embraces  a  broader  range  of  newspapers  in  trouble  than  that 
covered  by  the  popular  name  of  the  bill  found  in  section  1.  Moreover,  the 
legal  status  of  the  legislative  declaration  of  policy  is  unclear.  If  the 
affirmative  effect  of  a  statutory  declaration  of  policy  is  clear  it  is  of  aid 
in  determining  the  substantive  scope  and  purpose  of  the  statute.37  The 
substantive  scope  and  purpose  of  S.  1312,  in  light  of  this  declaration  of 
policy  and  the  exemption  sections,  is  to  cut  as  wide  a  swath  of  antitrust 
immunity  as  possible  for  newspaper  combinations  formed  under  the 
conditions  stated  in  section  4  of  the  bill.  But  the  negative  implications  of 
the  statutory  declaration  of  policy  are  less  clear.  One  implication  of 
section  2  of  the  proposed  bill  is  that  a  court  faced  with  the  question  of 
whether  state  antitrust  and  special  newspaper  industry  laws  could  be 
applied  to  a  newspaper  combination  formed  pursuant  to  S.  1312  would, 
in  all  likelihood,  hold  that  the  strong  affirmative  declaration  of  policy 
found  in  section  2  evidences  a  congressional  intent  to  pre-empt 
conflicting  state  legislation.38  If  such  proves  to  be  the  case,  S.  1312  would 
not  only  override  the  application  of  most  major  federal  antitrust  laws, 
but  would  also  remove  the  application  of  state  antitrust  policy  to 
anticompetitive  newspaper  arrangements  formed  within  a  state's 
borders.  One  wonders  why  several  of  the  sponsors,  normally  super- 
sensitive to  "states'  rights,"  were  willing  to  introduce  a  bill  so  obviously 
destructive  of  independent  state  antitrust  policy. 

Sections  3  and  4  of  the  proposed  bill,  the  definition  section  and  the 
operative  exemption  section,  are  the  heart  of  the  bill  and  are  so  closely 

the  Clayton  Act  and  the  achievement  standards  of  the  Sherman  Act.  Compare  Brown  Shoe  Co.  v. 
United  States,  370  U.S.  294  (1962),  with  United  States  v.  Columbia  Steel  Co.,  334  U.S.  495  (1948). 
For  an  examination  of  the  various  definitions  of  the  failing  company  defense,  see  Low,  The  Failing 
Company  Doctrine:  An  Illusive  Economic  Defense  Under  Section  7  of  the  Clayton  Act,  35 
Fordham  L.  Rev.  425, 437-42  (1967). 

36.  Section  2  of  the  proposed  bill  provides:  "In  the  public  interest  of  maintaining  the  historic 
independence  of  the  newspaper  press  in  all  parts  of  the  United  States,  it  is  hereby  declared  to  be  the 
public  policy  of  the  United  States  to  preserve  the  publication  of  newspapers  in  any  city,  community 
or  metropolitan  area  where  a  joint  operating  arrangement  or  combination  has  been  or  may  be 
entered  into  because  of  economic  distress." 

37.  Campbell  v.  Hussey,  368  U.S.  297  (1961);  San  Diego  Bldg.  Trades  Council  v.  Garmon, 
359  U.S.  236  (1959);  Garner  v.  Teamsters  Union,  346  U.S.  485  (1953);  Hill  v.  Florida,  325  U.S.  538 
(1945);  Hinesv.  Davidowitz,  312  U.S.  52  (1941). 

38.  2  Hearings  892-906  (statement  of  Hon.  Phil  Hansen).  See  generally  J.  Flynn, 
Federalism  and  State  Antitrust  Regulation  109-200  (1964). 
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intertwined  as  to  require  joint  examination.  Section  3  (1)  of  the  Act 
defines  the  words  "antitrust  law"  to  include  the  Federal  Trade 
Commission  Act  and  each  statute  defined  by  section  4  of  the  Federal 
Trade  Commission  Act  as  an  "Antitrust  Act."39  Section  4  of  the 
Federal  Trade  Commission  Act  defines  "antitrust  laws"  as  including  the 
Sherman  Act,40  the  FTC  Act,41  the  Clayton  Act42  including  its  pre- 
Norris-LaGuardia  restrictions  against  labor  unions,43  the  Wilson  Tariff 
Act,44  the  Robinson-Patman  Act  Amendments  to  the  Clayton  Act,45  and 
the  Celler-Kefauver  amendments  to  section  7  of  the  Clayton  Act.46  The 
dimensions  of  the  exemption  must  be  measured  against  all  the  major 
federal  antitrust  laws,  since  section  4  states:  "It  shall  not  be  unlawful 
under  any  antitrust  law  for  any  person  to  propose,  enter  into,  perform  or 
enforce,"  an  arangement  or  combination  exempted  by  the  Act  under  the 
conditions  stated  for  the  exemption.47 

The  remaining  definitions  follow  the  same  expansive  and  all- 
inclusive  course.  "Newspaper  owner"  is  defined  to  mean  "any  person 
who  owns  or  controls  directly,  or  indirectly  through  separate  or 
subsidiary  corporations,  one  or  more  newspaper  publications;"48 
"person"  is  defined  to  include  any  individual,  corporation,  partnership, 

39.  Section  4  of  the  Federal  Trade  Commission  Act  does  not  define  "Antitrust  Act"  but  does 
define  "Antitrust  Acts,"  15  U.S.C.  §  44  (1964).  The  definition  may  not  include  the  Robinson- 
Patman  Act  and  the  1950  Celler-Kefauver  amendments  to  §  7  of  the  Clayton  Act  since  §  4  refers  to 
the  Clayton  Act  as  originally  enacted  in  1914  and  does  not  incorporate  its  subsequent  amendments. 
It  might  even  be  argued  that  the  Robinson-Patman  and  Celler-Kefauver  amendments  to  the  Clayton 
Act  are  intentionally  excluded  since  another  section  of  the  1938  statute,  defining  acts  to  regulate 
commerce,  expressly  includes  "[a]ll  acts  amendatory  thereof  and  supplementary  thereto."  15 
U.S.C.  §  44  (1957).  Express  inclusion  in  one  section  would  indicate  an  intent  to  exclude  from  a 
similar  and  companion  section.  Since  newspaper  joint  agencies  and  newspaper  mergers  raise  serious 
Clayton  Act  §  7  questions  and  many  newspapers  charge  discriminatory  advertising  rates,  it  seems 
clear  that  the  proponents  of  S.  1312  intended  to  add  the  Robinson-Patman  Act  and  the  Celler- 
Kefauver  amendments  to  §  7  of  the  Clayton  Act.  The  ambiguity  should  be  removed,  however,  if  the 
bill  is  adopted. 

40.  26  Stat.  209  (1890),  as  amended,  15  U.S.C.  §    1  et  seq.  (1964). 

41.  38Stat.  717  (1914),  as  amended,  15  U.S.C.  §  41  et  seq.  (1964). 

42.  38  Stat.  730  (1914),  as  amended,  15  U.S.C.  §   12  et  seq.  (1964). 

43.  29  U.S.C.  §  52(4)  (1964). 

44.  15  U.S.C.  §§  8-11  (1964). 

45.  15  U.S.C.  §   13(1964). 

46.  15  U.S.C.  §   18(1964). 

47.  Emphasis  added.  Section  4  of  S.  1312  provides:  "It  shall  not  be  unlawful  under  any 
antitrust  law  for  any  person  to  propose,  enter  into,  perform,  or  enforce  the  provisions  of  any 
contract,  agreement,  or  arrangement  for  any  newspaper  combination  or  any  joint  newspaper 
operating  arrangement  if,  at  the  time  at  which  such  contract,  agreement,  or  arrangement  is 
proposed  or  entered  into,  not  more  than  one  of  the  newspaper  publications  affected  by  such 
combination  or  operating  arrangement  is  a  publication  other  than  a  failing  newspaper." 

48.  S.  1312,  §  3(4). 
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association  or  other  juridical  person  organized  under  or  recognized  by 
any  state  or  nation;49  and  "newspaper  publication"  is  defined  to  include 
a  "publication  produced  on  newsprint  paper  which  is  published  in  one  or 
more  issues  weekly,  and  in  which  a  substantial  portion  of  the  content  is 
devoted  to  the  dissemination  of  news  and  editorial  opinion."50  Included 
among  those  who  may  avail  themselves  of  the  bill,  therefore,  is  any 
individual  or  legal  entity  owning  or  controlling,  no  matter  how 
indirectly,  a  newspaper  printed  at  least  once  per  week. 

The  key  definitions  of  the  bill  are  "newspaper  combinations,"  "joint 
operating  arrangments,"  and  "failing  newspaper,"  since  the  exemption 
is  conditioned  upon  "not  more  than  one  of  the  newspaper  publications 
affected"  by  the  arrangement  being  a  "publication  other  than  a  failing 
newspaper"  and  is  limited  to  a  "newspaper  combination"  or  "joint 
newspaper  operating  arrangement"  as  defined  by  the  Act.51  The  peculiar 
negative  phrasing  of  the  condition  needed  to  activate  the  exemp- 
tion— that  not  more  than  one  of  the  newspapers  be  other  than  a 
failing  newspaper — is  somewhat  confusing,  since  it  seems  to  infer  that 
combinations  and  arrangements  may  only  be  made  by  one  non-"failing 
newspaper"  and  one  or  more  "failing  newspapers,"  but  not  by  two  or 
more  "failing  newspapers"  without  a  non-"failing  newspaper"  being 
party  to  the  combination  or  arrangement.  The  confusion  should  be 
attributed  to  poor  draftsmanship  rather  than  evil  design,  since  it  seems 
apparent  that  the  drafters  at  least  intended  to  foreclose  the  possibility  of 
the  bill  being  used  as  a  device  for  mergers  by  two  or  more  healthy 
newspapers  through  the  medium  of  a  "failing  newspaper. "5- 

The  conditioning  of  a  merger  and  joint  operating  arrangement  upon 
only  the  status  or  lack  of  status  of  a  "failing  newspaper"  seems  to 
incorporate  into  the  bill  the  failing  company  defense  developed  in 
Clayton  Act  section  7  cases.  The  definition  of  "failing  newspaper," 
however,  is  significantly  broader  than  the  vague  definitions  of  that  term 
which  have  been  developed  in  antitrust  lore.5J  Section   3  (6)  of  the 

49.  S.  1312,  §  3(7). 

50.  S.  1312.  §  3(5). 

51.  S.  1312.  §  4. 

52.  I  Hearings  78  (statement  of  A.  Hanson). 

53.  Low,  supra  note  35  at  437-42;  Hale  &  Hale,  Failing  Firms  and  the  Merger  Provisions  of 

the  Antitrust  Laws.  52  Ky.  L.J.  597  (1964);  Dept.  of  Justice,  Antitrust  Div.  Merger  Guidelines, 
Trade  Reg.  Reports  (No.  363,  June  3,  1968).  The  Merger  Guidelines  adopt  the  following 
standards: 

"A  merger  which  the  Department  would  otherwise  challenge  will  ordinarily  not  be  challenged  if 
(i)  the  resources  of  one  of  the  merging  firms  are  so  depleted  and  its  prospects  for  rehabilitation  so 
remote  that  the  firm  faces  the  clear  probability  of  a  business  failure,  and  (ii)  good  faith  efforts  by  the 
failing  firm  have  failed  to  elicit  a  reasonable  offer  of  acquisition  more  consistent  with  the  purposes 


611 

proposed  bill  defines  "failing  newspaper"  to  mean  "a  newspaper 
publication  which,  regardless  of  its  ownership  or  affiliations,  appears 
unlikely  to  remain  or  become  a  financially  sound  publication."  The 
definition  broadens  the  "failing  company"  defense,  if  it  is  a  defense,54  by: 
(1)  importing  an  incipiency  test  into  the  definition;  (2)  equating  verbiage 
foreign  to  the  defense,  "unlikely  to  become  or  remain  financially  sound," 
with  the  concept  of  failing;  (3)  excluding  consideration  of  the  other  assets 
of  the  owners  or  its  affiliates;  (4)  excluding  consideration  of  those  factors 
contributing  to  the  "financial"  un-"soundness"  of  the  "failing" 
newspaper;  and  (5)  excluding  investigation  into  the  anticompetitive 
effects  of  one  firm  rather  than  another  acquiring  the  failing  firm.55  In 
light  of  such  a  definition  it  is  generous  to  call  the  bill  "The  Failing 
Newspaper  Act;"  it  is  dangerous  to  think  that  the  bill  is  designed  to 
preserve  the  struggling  and  crusading  editor  of  yesteryear  whose  only 
devotion  is  to  the  non-commercial  aspects  of  journalism.56  It  is  ridicu- 
lous to  think  that  the  bill  is  anything  other  than  an  open  invitation  to 
further  concentrate  an  already  over-concentrated  industry,  thereby 
destroying  the  few  remaining  independent  editorial  voices. 

The  danger  of  the  bill's  vague  and  loophole-ridden  definition  of 
"failing  newspaper"  becomes  apparent  upon  examining  the  dimensions 
of  the  exemption  from  all  federal  antitrust  legislation  created  by  the 
merger  and  joint  operating  arrangement  definitions  in  sections  3  (2)  and 
3   (3).   "Newspaper  combinations"  are  defined  as  the  merger  or 

of  Section  7  by  a  firm  which  intends  to  keep  the  failing  firm  in  the  market.  The  Department  regards 
as  failing  only  those  firms  with  no  reasonable  prospect  of  remaining  viable;  it  does  not  regard  a  firm 
as  failing  merely  because  the  firm  has  been  unprofitable  for  a  period  of  time,  has  lost  market 
position  or  failed  to  maintain  its  competitive  position  in  some  other  respect,  has  poor  management, 
or  has  not  fully  explored  the  possibility  of  overcoming  its  difficulties  through  self-help.  , 

"In  determining  the  applicability  of  the  above  standard  to  the  acquisition  of  a  failing  division 
of  a  multi-market  company,  such  factors  as  the  difficulty  in  assessing  the  viability  of  a  portion  of  a 
company,  the  possibility  of  arbitrary  accounting  practices,  and  the  likelihood  that  an  otherwise 
healthy  company  can  rehabilitate  one  of  its  parts,  will  lead  the  Department  to  apply  this  standard 
only  in  the  clearest  of  circumstances." 

54.  See  generally  Connor,  Section  7  oj  the  Clayton  Act:  The  "Failing  Company"  Myth,  49 
Geo.  L.J.  84  (1960). 

55.  See  United  States  v.  Diebold,  369  U.S.  654  (1962);  Merger  Guidelines,  supra  note  53. 

56.  Many  newspapers  are  a  part  of  a  much  larger  chain  or  conglomerate  corporation.  For 
example,  the  ITU  reported  in  1963  the  vast  holdings  of  the  Chandler,  Hearst  and  Newhouse 
interests  spreading  across  all  forms  of  communications  and  related  industries.  See  3  Hearings  1276- 
1307.  Professor  Rucker  described  the  growth  of  newspaper  chains  and  newspaper  ownership  of  AM 
and  FM  broadcasting  stations  and  television  stations.  I  Hearings  283.  The  general  shift  from 
performing  the  task  of  transmitting  information  to  the  role  of  entertaining  is  further  evidence  of  the 
demise  of  the  crusading  editor  of  yesteryear.  See  note  16  supra.  There  are  still  some  around, 
however.  For  a  particularly  good  example,  see  the  testimony  of  Eugene  Cervi,  editor  and  publisher 
ofCervi's  Rocky  Mountain  Journal,  1  Hearings  25-41. 
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consolidation  of  two  or  more  newspaper  owners,  or  the  acquisition  by 
one  newspaper  owner,  directly  or  indirectly,  of  one  or  more  newspaper 
owners  by  stock  or  asset  acquisitions  in  whole  or  part.  One  can  only 
speculate  as  to  why  the  draftsmen  felt  compelled  to  include  a  merger 
provision  in  a  bill  purportedly  designed  to  save  joint  operating 
arrangements.  The  heavy  involvement  of  some  chain  newspapers  in  joint 
operating  arrangements57  and  the  protection  of  consummated  mergers 
between  newspapers  in  many  communities,  bringing  total  control  under 
one  hand,  seem  to  be  the  prime  reasons.  The  retroactive  effect  of  the  bill58 
and  the  phrasing  of  the  exemption  lend  support  to  this  speculation,  since 
the  legality  of  the  merger  is  to  be  judged  "at  the  time  at  which  such 
contract,  agreement,  or  arrangement  is  proposed  or  entered  into." 
Consequently,  the  doctrine  of  United  States  v.  E.I.  Dupont  de  Nemours 
&  Co.,59  permitting  attack  upon  a  merger  many  years  after  its 
consummation,  would  not  be  available  for  attacking  newspaper  mergers 
if  the  merger  met  the  lax  standards  of  S.  1312  at  the  time  it  was  pro- 
posed or  entered  into.  Thus,  subsequent  changes  in  market  conditions, 
the  rehabilitation  of  the  failing  firm,  technological  changes  making  it 
possible  for  a  second  and  independent  paper  to  exist  in  the  same  market, 
and  the  anticompetitive  effects  of  the  merger  occurring  in  subsequent 
years  could  not  lift  the  veil  of  antitrust  immunity  if  at  the  time  the 
merger  was  "proposed  or  entered  into[,]  not  more  than  one  of  the 
newspaper  publications  affected  by  such  combination  or  operating 
arrangement  is  a  publication  other  than  a  failing  newspaper.'" 

57.  For  example,  the  Scripps-Howard  chain,  is  involved  in  joint  agency  arrangements  in 
Albuquerque,  N.  M.;  El  Paso,  Tex.;  Evansville,  Ind.;  Birmingham,  Ala.;  Knoxville,  Tenn.; 
Columbus,  Ohio;  and  Pittsburgh,  Pa.  I  Hearings  265  (statement  of  J.  Howard).  Merger  trends  in 
the  newspaper  industry  are  a  substantial  cause  for  concern.  For  a  survey  of  recent  events,  see 
Flackett,  Newspaper  Mergers:  Recent  Events  in  Britain  and  the  United  States,  12  Antitrust 
Bull.  1033(1967). 

58.  S.  1312,  §  5  provides:  "(a)  Any  civil  action  in  any  district  court  of  the  United  States  in 
which  a  final  judgment  or  decree  has  been  entered,  under  which  a  newspaper  combination  or  a  joint 
newspaper  operating  agreement  has  been  held  to  be  unlawful  under  any  antitrust  law  shall  be 
reopened  and  reconsidered  upon  application  made  to  such  court  within  ninety  days  after  the  date  of 
enactment  of  this  Act  by  any  party  to  the  contract,  agreement,  or  arrangement  by  which  such 
combination  or  operating  agreement  was  placed  in  effect,  whether  or  not  such  party  was  a  party  to 
such  action.  Upon  the  filing  of  any  such  application  with  respect  to  any  such  action,  any  final 
judgment  or  decree  theretofore  entered  therein  shall  be  vacated  by  the  court.  The  provisions  of 
section  4  shall  apply  to  the  determination  of  such  action  by  such  court  upon  such  reconsideration, 
(b)  The  provisions  of  section  4  shall  apply  to  the  determination  of  any  civil  or  criminal  action 
pending  in  any  district  court  of  the  United  States  on  the  date  of  enactment  of  this  Act  in  which  it  is 
alleged  that  any  such  combination,  or  any  such  operating  agreement,  is  unlawful  under  any  antitrust 
law." 

59.  353  U.S.  586  (1957).  See  generally  The  Backward  Sweep  Theory  and  the  Oligopoly 
Problem  32  ABA  Antitrust  L.J.  306  (1967)  (special  report  to  the  ABA  Antitrust  Law 
Subcommittee  on  §  7  of  the  Clayton  Act). 
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"Joint  newspaper  operating  arrangement"  is  defined  to  allow  any 
or  all  combined  activity  and  to  involve  every  commercial  aspect  of  the 
newspaper  business.  The  definition  sanctions  combined  activity  for  any 
one  or  combination  of  the  following  aspects  of  newspaper  publication: 
(1)  "joint  or  common  facilities  for  publication;"  (2)  "unified  operations 
for  the  performance  of  one  or  more  of  the  following  functions:  printing, 
distribution,  advertising  and  circulation  solicitation,  and  bookkeeping;" 
and  (3)  "joint  or  common  establishment  of  advertising  rates,  circulation 
rates,  and  revenue  distribution."60  In  effect,  therefore,  "joint  newspaper 
arrangements"  is  so  defined  by  the  bill  as  to  permit  a  partial  or  total 
merger  of  all  commercial  phases  of  newspaper  operations  without  the 
necessity  of  a  formal  merger,  if  at  the  time  the  arrangement  "is  proposed 
or  entered  into,  not  more  than  one  of  the  newspaper  publications  affected 
by  such  combination  or  operating  arrangement  is  a  publication  other 
than  a  failing  newspaper."  The  dimensions  of  the  exemption  approach 
total  immunity  from  antitrust  liability,  since  the  operative  language  of 
the  exemption  states:  "It  shall  not  be  unlawful  under  any  antitrust  law 
for  any  person  to  propose,  enter  into,  perform,  or  enforce  the  provisions 
of  any  contract,  agreement,  or  arrangement  for  any  newspaper 
combination  or  any  joint  newspaper  operating  arrangement.  .  .  ."6I  If 
the  word  "any"  is  given  its  normal  meaning  and  the  definitions  of  "joint 
newspaper  operating  arrangement,"  "newspaper  combination,"  and 
"antitrust  laws"  are  followed,  it  is  readily  apparent  that  the  exemption  is 
one  of  total  immunity  from  antitrust  liability  rather  than  the  limited 
exemption  the  sponsors  claimed  for  the  bill. 

Following  in  the  footsteps  of  other  special  interest  legislation,"  S. 
1312  proposes  to  exempt  previous  transactions  from  antitrust  liability. 
Quite  simply,  S.  1312  provides  that  all  final  judgments  and  decrees  in 
civil  cases  against  "newspaper  combinations"  and  "joint  newspaper 
operating  arrangements"  holding  them  to  be  unlawful  under  any 
antitrust  law  shall  be  "reopened  and  reconsidered"  upon  application  of  a 
party  to  the  arrangement  or  combination  and  its  validity  shall  be 
readjudicated  under  S.  1 3 1 2.63  Pending  civil  and  criminal  actions  against 
"newspaper  combinations"  and  "joint  newspaper  operating  arrange- 
ments," where  it  is  alleged  that  the  combination  or  arrangement  is  un- 

60.  S.  1312,  §  3(3). 

61.  S.  1 3 1 2,  §  4  (emphasis  added). 

62.  See.  e.g..  12  U.S.C.  §  1828(2)  (Supp.  1967)  (Bank  Merger  Act  amendment  of  1966). 
One  court  has  considered  the  impact  of  the  retroactive  application  of  the  statute.  See  United  States 
v.  Hirst  Nat'l  Bank  &  Trust  Co.,  5  Trade  Reg.  Rep.  (1968  Trade  Cas.)  1  72,332,  at  84,903  (E.D. 
ky.  Dec.  29,  1967). 

63.  S.  1312,  §  5. 
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lawful  under  "any  antitrust  law,"  are  to  be  adjudged  under  the 
standards  of  S.  1312  as  well.  By  making  S.  1312  retroactive,  the 
proponents  of  the  measure  raise  several  complicated  constitutional 
issues,  as  well  as  the  unpopular  spector  of  special  interest  legislation.  The 
most  immediate  constitutional  issues,  aside  from  the  general  due  process 
questions  raised  by  retroactive  legislation,  are  whether  the  legislation 
violates  the  general  principle  of  separation  of  powers  by  reopening 
litigated  judgments  and  whether  the  legislation  deprives  litigants  of  due 
process  by  destroying  vested  causes  of  action  and  rights  vested  pursuant 
to  litigated  and  final  judgments.64  While  extended  discussion  of  these 
issues  will  not  be  attempted  here,  suffice  it  to  say  that  the  legislative; 
process  is  already  suspected  by  many  to  be  the  bailiwick  of  special 
interests.  Passage  of  retroactive  legislation  for  the  obvious  benefit  of 
special  interests  only  confirms  such  suspicions. 

S.  1312  presents  a  number  of  antitrust  law  and  constitutional  law 
issues,  as  the  above  brief  outline  points  out.  Thus,  even  though  the 
process  of  analyzing  the  bill  may  be  a  rewarding  method  for  reviewing 
several  areas  of  substantive  law,  the  merit  of  S.  1312  is  that  it  forces  one 
to  grapple  with  vital  matters  of  public  policy  and  the  future  of  the 
expanding  communications  media.  The  hearings  on  S.  1312  proved  to  be 
of  major  public  significance,  since  they  revealed  a  massive  amount  of 
substantive  information  concerning  the  state  of  the  communications 
industry  in  general  and  newspapers  in  particular  that  heretofore  has  been 
beyond  public  notice. 

IV.     The  Hearings  on  S.  1312 

The  hearings  on  S.  1312  raised  several  major  issues  with  regard  to 
competition  in  the  newspaper  business.  The  key  question  was  the 
recurring  issue  of  whether  the  bill  would  grant  immunity  to  newspaper 
mergers  and  joint  operating  arrangements  permitting  predatory  anti- 
competitive activity,  or  whether  the  bill  would  only  amount  to  a  limited 


64.  The  closest  case  to  the  issues  presented  by  S.  1312  is  United  States  v.  First  Nat'l  Bank  & 
Trust  Co.,  5  Trade  Reg.  Rep.  (1968  Trade  Cas.)  1  72,332,  at  84,903  (E.D.  Ky.  Dec.  29,  1967).  The 
Bank  Merger  Act  of  1966  provides  that  "Any  merger,  consolidation,  acquisition  of  assets,  or 
assumption  of  liabilities  involving  an  insured  bank  which  was  consumated  prior  to  June  17,  1963, 
the  bank  resulting  from  which  has  not  been  dissolved  or  divided  and  has  not  effected  a  sale  or 
distribution  of  assets  and  has  not  taken  any  other  similar  action  pursuant  to  a  final  judgment  under 
the  antitrust  laws  prior  to  the  enactment  of  this  Act  ....  shall  be  conclusively  presumed  to  have 
not  been  in  violation  of  any  antitrust  laws  other  than  Section  2  of  the  [Sherman  Antitrust  Act] 
.  .  .  ."  12  U.S.C.  §  1828  (Supp.  II,  1967).  The  District  Court  in  First  Nat'l  Bank  &  Trust  avoided 
the  constitutional  issues  by  holding  that  the  litigation  was  not  final  when  the  Bank  Merger  Act  was 
passed,  even  though  a  decree  ordering  divestiture  had  been  entered. 
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exemption  for  activity  otherwise  subject  to  antitrust  attack,  not 
including  "predatory  activity."  Senator  Hayden,  chief  sponsor  of  the 
bill,  took  the  position  that  the  bill  was  an  "exemption, "  equivalent  to  the 
many  exceptions  heretofore  enacted  for  regulated  industries  or  other 
fields  of  economic  endeavor  where  competition  has  been  assumed  or 
proved  to  be  unworkable  or  impracticable.65  Senator  Hayden's  position 
was  supported  by  Arthur  B.  Hanson,  general  counsel  of  the  American 
Newspaper  Publisher's  Association  (AN PA).66  Mr.  Hanson  cited  as 
analogous  exemptions  from  antitrust  liability  the  Webb-Pomerene 
Export  Trade  Act,67  the  Small  Business  Act  of  1958,68  the  Bank  Merger 
Act  of  1966,69  and  exemptions  for  pooled  television  broadcasting  rights 
in  professional  football.70  Others  mentioned  the  McCarren- Ferguson 
exemption,71  exemptions  for  agricultural  cooperatives,  and  the  labor 
exemptions.72  Each  of  the  exemptions  cited  are  specifically  limited  either 
by  being  narrowly  defined  to  cover  a  specific  type  of  conduct  or  by  being 
limited  to  extraterritorial  effects,  or  by  the  fact  that  the  particular 
industry  is  otherwise  affirmatively  regulated  by  federal  or  state 
administrative  agencies.  There  is  no  limiting  language  on  the  scope  of  the 
exemption  in  S.  1312,  nor  is  their  any  quid  pro  quo  in  the  form  of 
affirmative  administrative  regulation  of  predatory  practices  from  price 
fixing  to  price  discriminations  in  return  for  the  gift  of  antitrust 
immunity.  The  argument  was  made  that  the  exemption  extended  only  to 
the  "act  of  combining  by  way  of  a  joint  arrangement  or  merger  and  the 
jointness  of  the  activities  thereafter  engaged  in  by  the  joint  arrangement 
or  the  merged  companies.  .  .  .  The  activities  undertaken  by  the  newly 
formed  entity  would  remain  subject  to  the  antitrust  laws  just  as  the 
conduct  of  any  other  lawfully  created  entity  is  subject  to  the  antitrust 
laws."73  The  simple  answer  to  this  proposition  is  that  the  bill  immunizes 

65.  1  Hearings  3-5,  445-49  (statement  of  Senator  Hayden  (D-Ariz.) ). 

66.  Mr.  Hanson's  time  was  paid  for  by  the  AN  PA,  but  his  viewpoints,  apparently,  were  not 
intended  to  represent  the  official  views  of  the  Association,  1  Hearings  60,  a  posture  some  members 
oftheANPA  found  both  objectionable  and  confusing,  I  Hearingsl9. 

67.  40  Stat.  516  (1918),  as  amended,  15  U.S.C.  §§  61-65  (1964).  See  generally  Pogue,  Webb- 
Pomerene  Export  Trade  Act,  33  Antitrust  L.J.  105  (1967). 

68.  15  U.S.C.  §§  63 1  et  seq.  (1964).  See  generally  Schramm,  Small  Business,  33  Antitrust 
L.J.  94(1967). 

69.  12  U.S.C.  §  1828  (Supp.  II,  1967).  See  generally  Hammond,  The  Philadelphia  Natl 
Bank  Doctrine— A  Verification,  36  Antitrust  L.J.  13  (1967). 

70.  75  Stat.  732  (1961),  as  amended,  15  U.S.C.  §§  1291-93  (Supp.  II,  1967).  See  generally 
Eppel,  Projessional Sports,  33  Antitrust  L.  J.  69  (1967). 

71.  59  Stat.  33  (1945),  as  amended,  15  U.S.C.  §§  101 1-15  (1964).  I  Hearings  77  (statement 
of  P.  Chumbris).  See  generally  Myrter  &  Gorman,  Insurance,  33  Antitrust  L.  J.  28  (1967). 

72.  I  Hearings  178-80  (statement  of  Prof.  R.  Day).  See  generally  Noakes,  Agricultural 
Cooperatives,  33  Antitrust  L.J.  7  (1967);  Fried  and  Crabtree,  Labor,  Id.  at  38. 

73.  I  Hearings  190  (letter  to  the  Committee  by  Prof.  R.  Day)  (emphasis  added). 
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total  merger  or  joint  or  common  action  for  any  or  all  commercial 
activity  engaged  in  by  a  modern  newspaper  and  contains  no  language 
limiting  the  scope  of  the  exemption.  Consequently,  the  argument  that 
predatory  activities  pursuant  to  a  joint  arrangement  or  merger  are  not 
exempt  from  antitrust  policy  is  incomprehensible,  since  the  language 
providing  for  exemption  makes  any  joint  arrangement  for  unified 
activity  embracing  any  or  all  commercial  activity  of  the  newspapers 
involved  "not  .  .   .  unlawful  under  any  antitrust  law."74 

A  second  major  issue  before  the  committee  was  a  determination  of 
the  economic  health  of  the  newspaper  industry  in  general  and  of  specific 
newspapers  in  particular.  The  debate  generally  raged  in  the  realm  of 
speculation  and  generalities,  with  few  instances  of  specifics.  Newspapers 
have  been  generally  exempt  from  income  reporting  requirements,7'  and, 
since  most  newspapers  are  close  corporations  and  no  annual  reports  to 
stockholders  are  issued  ,  there  is  no  general  fund  of  information  with 
regard  to  their  financial  affairs.  Although  several  publishers  made 
unsubstantiated  pleas  of  poverty  or  of  increasing  cost  pressures  upon 
profit  rates,  the  overall  impact  of  the  hearings  established  that  most 
newspapers  are  exceptionally  profitable,  that  newspapers  operated  on  a 
joint  arrangement  basis  are  very  profitable,  and  that  monopoly  town 
newspapers  are  extremely  profitable. 

Indeed,  it  would  be  hard  to  understand  how  the  general  economic 
health  of  the  industry  could  be  other  than  good.  Between  1945  and  1966, 
daily  newspaper  circulation  increased  by  almost  1  I  million,  the  total 
number  of  pages  in  an  average  daily  newspaper  almost  doubled,7"  and 
total  newspaper  revenues  increased  from  846  million  dollars  in  1939  to 
3,458  million  dollars  in  1958. 77  Advertising  revenues  alone  totalled  4,876 
million  dollars  in  1966. 7S  In  an  industry  with  a  rapidly  expanding 
customer  market,  high  barriers  to  entry,  and  consistent  and  high  gains  in 
revenues  it  is  difficult  to  believe  that  the  industry  in  general  is  suffering 
from  a  case  of  economic  malnutrition.  Indeed,  an  American  Newspaper 
Publisher's  Association  report  on  the  state  of  the  industry  in  April,  1967, 
described  "the  unprecedented  economic  vigor  of  daily  newspapers. ,,?9 

The  economic  vigor  of  joint  agency  and  recently  merged 
newspapers,  perhaps  the  key  factual  issue  before  the  committee,  was 

74.  S.  1312,  §  4. 

75.  I  Hearings  287-88  (statement  of  Prof.  B.  Rucker);  1  Hearings  388  (statement  of  Prof. 
Rivers). 

76.  ANPA,  Daily  Newspapers  in  1966  (April,  1 967 ),  published  in  I  Hearings  513-15. 

77.  3  Hearings  1265  (statement  of  ITU). 

78.  ANPA,  Daily  Newspapers  in  1966  (April,  1967), published in  I  Hearings  51 1. 

79.  id.  at  509-27. 
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never  clearly  established.  However,  several  witnesses  produced  evidence 
indicating  the  newspapers  can  be  lucrative  enough  even  to  cause  the  drug 
industry  to  be  envious.  Prices  paid  tor  large  newspapers'"  and  for  small 
newspapers"  indicate  that  buyers  believe  newspapers  are  an  exceptional 
investment.  It  was  reported  that  a  survey  of  a  large  daily,  with  an 
average  circulation  of  240,000,  and  a  medium  daily,  with  a  circulation  of 
50,000,  showed  the  former  had  before-tax  profits  of  3.296,179  dollars  or 
a  profit  of  22  per  cent  of  its  total  revenues,  and  that  the  latter  had  a 
.before  tax  profit  of  27  per  cent  of  revenues  and  an  after-tax  profit  of  14 
per  cent  of  revenues."  The  Times- Mirror  Company,  a  diversified  holding 
company  which  owns  the  Los  Angeles  Times  and  has  "large  interests  in 
newspaper  publishing,  book  publishing  and  commercial  printing,"83 
showed  1963  revenues  of  196,537,000  dollars  on  165,162,000  dollars  of 
total  assets.84  The  Sun  Company,  owners  and  operators  of  daily 
newspapers  in  San  Bernardino,  California,  and  the  acquired  company  in 
the  aborted  Times-Mirror  merger  case,8'  had  total  assets  of  4,551,261 
dollars  and  net  income  from  its  newspaper  operations  in  1964  that 
"exceeded  1,000,000  dollars."*6  The  International  Typographical  Union 
reported  that  the  Tucson  Star  and  the  Tucson  Mirror,  participants  in  a 
joint  agency  venture  and  partners  in  the  merger  attacked  by  the  Antitrust 
Division87  which  led  to  the  introduction  of  S.  1312,  showed  profits  of 
2,9 14,036  dollars  on  a  total  income  of  8, 170,780  dollars  in  1963.88 

It  seems  clear  that  proponents  of  the  proposed  legislation  did  not 
carry  the  burden  of  establishing  the  central  factual  issue  before  the 
committee — that  the  newspaper  industry  in  general  or  in  particular  cases 
is  in  ailing  circumstances.  If  anything,  the  evidence  submitted  to  the 
committee  indicated  a  marked  reluctance  by  newspaper  owners  to 
disclose  detailed  and  independently  audited  profit  statements  and  many 

80.  The  Cleveland  Plain  Dealer  was  sold  for  $50  million  and  the  New  Orleans  Times 
Picayune  was  sold  for  $42  million  to  the  Newhouse  chain.  The  Chandler  interests  paid  $15  million 
for  the  San  Bernardino  Sun.  I  Hearings  1 15  (statement  of  the  ITU). 

81.  A  paper  with  7,000  circulation  in  Athens,  Georgia,  was  recently  sold  for  $1.7  million.  1 
Hearings  1 15  (statement  of  the  ITU). 

82.  I  Hearings  206  (statement  of  W.  J.  Farson). 

83.  United  States  v.  Times-Mirror  Co.,  274  F.  Supp.  606  (CD.  Cal.  1967),  aj I'd  per  curiam. 
390  U.S.  712  (1968).  For  a  description  of  the  Times  Mirror  Company's  "large  holdings,"  see  3 
Hearings  1298-1301  (statement  of  the  ITU). 

84.  274  F.  Supp.  at  609.  1966  Profits  of  the  Times-Mirror  Company  were  reported  to  be 
$18,455,500.  I  Hearings  170  (statement  of  ITU). 

85.  274  F.  Supp.  at  609. 

86.  Id. 

87.  United  States  v.  Citizen  Publishing  Co.,  280  F.  Supp.  978  (D.  Ariz.  1968). 

88.  I  Hearings  153. 
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witnesses  indicated  that  profits  in  the  newspaper  industry  and  related 
enterprises  are  exceptionally  high.*9 

The  third  major  issue  before  the  committee  was  whether  competing 
newspapers  could  survive  only  in  communities  with  over  650,000 
population  and  whether  joint  agency  operations  were  the  only  means  for 
maintaining  two  newspapers  in  communities  with  less  than  650,000 
population.  Several  subsidiary  issues  were  also  involved:  the  cause  of  the 
demise  of  large  urban  dailies;  the  effects  of  newsprint  and  equipment 
manufacturer  prices;  the  evolution  of  printing,  data  transmission  and 
distribution  technology;  barriers  to  entry  erected  by  restrictive  wire 
service  and  syndicated  column  practices;  concentration  of  ownership  of 
other  forms  of  communications  media  by  newspaper  owners;  the  growth 
of  chains;  and  predatory  practices  by  existing  newspapers  against  actual 
and  potential  competitors. 

No  empirical  research  was  produced  to  show  the  minimum  market 
capable  of  supporting  two  independent  and  competing  daily  newspapers. 
Proponents  of  S.  1312  claimed  650,000  population  as  a  minimum 
market  for  newspaper  competition;90  opponents  offered  several  instances 
of  much  smaller  markets  supporting  competing  dailies.9'  Proponents 
offered  several  examples  of  large  urban  dailies  failing  in  recent  years;92 
opponents  countered  with  allegations  that  the  failures  were  due  to  poor 
management,9'  failure  to  relate  to  citizens  of  the  urban  area,9"1 
conspiratorial  arrangements  to  divide  markets,95  illegal  competitive 
tactics  by  larger  competitors,96  or  other  conduct,  thereby  laying  failure 
on  factors  other  than  inherent  lack  of  economic  support.97  Out  of  the 

89.  I  Hearings  387-407  (statement  of  Prof.  W.  L.  Rivers). 

90.  I  Hearings  44  (statement  of  A.  Hanson);  2  Hearings  883  (statement  of  J.  Gallivan). 

91.  I  Hearings  359  (statement  of  J.  Flynn);  I  Hearings  371  (statement  of  G.  Stipe);  I 
Hearings  291  (statement  of  Prof.  B.  Rucker). 

92.  I  Hearings  47,  71  (statement  of  A.  Hanson);  2  Hearings  592  (statement  of  G.  O. 
Markuson). 

93.  I  Hearings  308  (statement  of  B.  Bagdikian);  I  Hearings  405  (statement  of  Prof.  W.  L. 
Rivers). 

94.  Id. 

95.  I  Hearings  201  (statement  of  W.  J.  horson);  I  Hearings  416  (statement  of  B. 
McNamara). 

96.  I  Hearings  25  (statement  of  t.  Cervi);  2  Hearings  915  (statement  of  F.  J.  Martin);  I 
Hearings  297,  315  (statement  of  N.  Cherniss);  2  Hearings  634  (statement  of  J.  H.  Clinton);  2 
Hearings  841  (statement  of  J.  M.  Cornwell).  See  also  Kansas  City  Star  Co.  v.  United  States,  240  F. 
2d  643  (8th  Cir.),  cert,  denied,  354  U.S.  923  (1957);  Barber,  Newspaper  Monopoly  In  New  Orleans: 
The  Lessons Jor  Antitrust  Policy,  24  La.  L.  Rev.  503  (1964). 

97.  Id.  See  also  2  Hearings  721  (statement  of  M.G.  Dworkin);  2  Hearings  989  (statement  of 
W.  Loeb).  CJ.  Greenspun  v.  McCarran,  105  F.  Supp.  662  (D.  Nev.  1952);  Indiana  Farmer's  Guide 
Pub.  Co.  v.  Prairie  Farmer  Pub.  Co.,  293  U.S.  268  (1934). 
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welter  of  conflicting  testimony  some  facts  clearly  emerged.  No 
competent  research  has  been  done  to  establish  a  generally  acceptable 
figure  indicating  where  a  natural  monopoly  newspaper  market  begins 
and  a  competitive  market  ends.  Also  it  appeared  that  there  is  a  shocking 
degree  of  concentration  in  the  communications  industry  in  the  United 
States,  and  the  government  agencies — principally  the  Antitrust  Division, 
FCC  and  FTC — have  done  little  to  prevent  or  undo  the  concentration 
which  presently  exists.9"  Finally,  it  is  evident  that  the  newspaper  industry 
in  particular  and  the  communications  industry  in  general  are  rich 
sources  of  potential  antitrust  litigation  in  view  of  their  concentrated 
structure  and  anticompetitive  tactics  reminiscent  of  the  captains  of 
industry  of  the  nineteenth  century. 

The  hearings  before  the  Senate  Antitrust  and  Monopoly 
Subcommittee  proved  to  be  a  public  service,  the  potential  dimensions  of 
which  can  be  evaluated  only  from  the  hindsight  provided  by  the  passage 

of  time.  It  seems  clear,  however,  that  Senator  Hart,  the  committee,  the 
committee  staff,  and  unwittingly  the  sponsors  of  S.  1312  have  provided  a 
wealth  of  heretofore  unknown,  and  perhaps  suppressed,  information 
about  the  state  of  the  Fourth  Estate.  The  hearings  evidently  provided 
enough  adverse  information  to  cause  even  the  most  zealous  servants  of 
constituent  interests  to  postpone  further  Senate  action  on  S.  1312  in  its 
present  form  for  the  remainder  of  this  session  of  Congress.  It  will  be  a 
tragedy  for  freedom  of  speech  and  freedom  of  the  press  if  government 
action  is  limited  to  a  negative  response  of  burying  the  bill  in  committee. 
The  information  revealed  thus  far  indicates  that  the  newspaper  industry 
together  with  the  other  forms  of  communication  media  need  further 
examination  in  the  harsh  glare  of  full  publicity,  and  could  use  a  healthy 
dose  of  competition,  a  remedy  most  of  them  are  continually  advocating 
for  others  but  which  few  of  them  practice. 

V.     Conclusion 

The  newspaper  industry  does  have  peculiar  competitive  problems. 
The  interrelationship  of  circulation  and  advertising  and  the  almost  total 
dependence  upon  advertising  revenue  for  economic  success  means  that 
newspaper  publishing  is  an  industry  of  increasing  return.  The  greater  the 
circulation  the  more  efficient  the  expenditure  of  advertising  dollars,  since 
the  buyer  of  space  reaches  a  greater  number  of  readers  and  the  seller  of 
space  need  not  make  any  additional  expenditure  of  consequence  once 


98.     See  generally  3  Hearings  1276-96  (statement  of  ITU);  I  Hearings  28 1  (statement  of  Prof. 
B.  Rucker).  See  also  M.  Ernst,  Tut  First  Freedom  (1946). 
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type  and  plate  are  set,  to  serve  the  larger  circulation.  Accordingly,  once  a 
significant  circulation  gap  opens  between  competing  daily  newspapers, 
an  irreversible  trend  is  likely  to  set  in,  with  advertisers  going  to  the  larger 
circulation  newspaper,  assuming  rates  are  relatively  competitive,  to 
obtain  the  greatest  efficiency  in  advertising  expenditure.  Consequently, 
the  best  method  of  preserving  competing  dailies,  where  they  still  exist,  is 
to  prevent  the  creation  of  a  circulation  gap  of  significant  magnitude  to 
start  the  snowballing  effect  of  advertisers  rushing  to  the  paper  with  the 
largest  circulation. 

The  cause  of  a  circulation  gap  can  arise  from  a  myriad  of  factors. 
Superiority  of  product  in  the  minds  of  the  consuming  public  is,  of 
course,  the  basic  factor.  Product  superiority,  however,  does  not 
necessarily  arise  from  laudatory  performance.  The  hearings  disclosed 
that  several  newspapers  gained  a  competitive  edge  by  predatory 
practices,  by  leverage  gained  from  the  ownership  of  other  forms  of  media 
in  the  same  community,  by  exclusive  contracts  for  syndicated  features, 
by  resources  derived  from  other  members  of  a  chain  of  newspapers,  by 
price  discrimination,  and  by  unfair  competitive  advantages  with  large 
advertisers.  Insofar  as  preventing  a  gap  from  arising  because  of  unfair 
competitive  tactics  or  power  gained  from  deeper  economic  resources,  it 
would  seem  that  judicial  awareness  of  the  interrelationship  of  advertising 
and  circulation  in  newspaper  competition  could  have  a  salutary  effect,  if 
a  declining  paper  charged  a  larger  competitor  with  an  attempt  to 
monopolize  under  section  2  of  the  Sherman  Act."  In  effect,  such  a  claim 
based  on  section  2  is  a  form  of  an  "incipiency"  charge,luu  and  judicial 
sensitivity  to  the  advertising-circulation  relationship  to  viable  newspaper 
competition  should  minimize  the  degree  of  evidence  necessary  to  prove 
an  attempt  to  monopolize  and  minimize  the  degree  of  circulation  gap 
necessary  to  establish  a  trend  toward  monopolization.  Proof  of  a  circu- 
lation gap,  or  proof  of  a  trend  toward  the  creation  of  a  circulation  gap, 
plus  minimal  evidence  of  predatory  conduct,  unfair  trade  practices,  price 
discrimination,  or  use  of  leverage  from  other  product  or  geographic 
markets  should  be  sufficient  to  establish  an  attempt  to  monopolize  in 
violation  of  section  2  of  the  Sherman  Act.  Thus,  in  those  cases  where  a 
circulation  gap  is  accompanied  by  any  factor  extrinsic  to  the  legitimate 

99.  I5U.S.C.  §  2(1964). 

100.  See.  e.g.,  Kansas  City  Star  Co.  v.  United  States.  240  F.2d  643  (8th  Cir.  1957);  Lorain 
Journal  Co.  v.  United  States,  342  U.S.  143  (1951);  United  States  v.  Griffith,  334  U.S.  100  (1948); 
Eastman  Kodak  Co.  v.  Southern  Photo  Materials  Co.,  273  U.S.  359  (1927);  Six  Twenty-Nine 
Productions,  Inc.  v.  Rollins  Telecasting,  Inc.,  365  K.2d  478  (5th  Cir.  1966);  Packaged  Programs, 
Inc.  v.  Westinghouse  Broadcasting,  Inc.,  255  K2d  708  (3d  Cir.  1958);  Gamco,  Inc.  v.  Providence 
Fruit*  Produce  Bldg.,  1952  Trade  Cas.  167,219  (1st  Cir.  1952). 


621 

competitive  capabilities  of  the  protagonists,  the  firm  with  a  smaller 
circulation  will  have  a  potent  weapon  to  deter  the  firm  with  a  larger 
circulation  from  pushing  its  advantage  too  far. 

Antitrust  policy  should  also  be  vigilant  in  those  cases  where  a  firm 
with  a  smaller  circulation  is  losing  the  competitive  struggle  because  of  its 
own  internal  deficiencies.  Acquisition  by  a  competitor  in  the  same 
market,  rather  than  by  new  investors  in  the  community  or  outside 
interests,  can  have  undesirable  effects.  Where  the  competing  paper  has 
acquired  its  competitor,  future  market  entry  is  usually  foreclosed,  excess 
machinery  and  equipment  are  either  junked  or  removed  from  the  scene 
as  far  as  possible  to  prevent  their  acquisition  by  potential  local 
competitors,  combination  rates  are  employed,  and  the  community  is  left 
with  a  single  source  for  editorial  viewpoints  and  a  single  source  of  news 
from  the  printed  media.  If  the  acquiring  firm  also  owns  other  forms  of 
media  in  the  community,  the  economic,  political,  and  social  effects  of  the 
acquisition  are  compounded.  At  the  very  least,  antitrust  policy  should 
prohibit  a  single  newspaper  in  a  community  from  owning  other  forms  of 
competing  media,  prevent  the  sale  of  excess  equipment  outside  the 
community,  and  prevent  the  use  of  combination  rates. 

Beyond  this.  Congress  should  investigate  means  of  breaking  the 
advertising-circulation  relationship,  which  gives  great  economic  impetus 
to  the  growth  of  a  newspaper,  enabling  it  to  gain  the  upper  hand  in 
circulation.  Factors  responsible  for  newspaper  costs,  particularly 
newsprint  and  equipment  costs,  contribute  heavily  to  the  need  for 
newspapers  to  rely  upon  advertising  for  revenue.  Paring  newsprint  and 
equipment  costs  could  alleviate  the  pressure  to  rely  upon  advertising 
revenues  to  a  limited  extent.  But  a  frontal  attack  must  be  made  upon  the 
interrelationship  of  advertising  and  circulation,  either  by  legislation 
easing  the  standards  for  establishing  monopolization  in  newspaper  cases 
or  by  mandatory  equalization  of  advertising  costs  per  exposure  where 
the  disparity  in  circulation  reaches  a  point  that  makes  survival  of  the 
newspaper  with  the  smaller  circulation  marginal.  Without  some  kind  of 
remedy  for  the  advertising-circulation  syndrome,  continued  concen- 
tration in  the  newspaper  industry  is  unavoidable.1 


101 


101.  4  Hearings  1770;  2  Hearings  953  (statement  of  JR.  Malone).  Dr.  Malone  advances  sev- 
eral proposals  aimed  at  alleviating  the  anticompetitive  effects  of  a  circulation  gap  which  drains  a 
smaller  competitor  of  advertising  revenue  because  of  the  inter-relationship  of  advertising  and  cir- 
culation. If  Congress  is  seriously  interested  in  preserving  competing  and  independent  editorial 
voices,  it  should  investigate  the  merits  of  Dr.  Malone's  proposals  and  enact  legislation  which  would 
regulate  the  revenue  pressure  caused  by  a  circulation  gap,  rather  than  passing  measures  like  S. 
1312  which  would  eliminate  all  competition.  In  essence,  a  circulation  advantage  permits  price 
discrimination  in  advertising  rates  and  it  is  usually  compounded  by  volume  discounts  and  price 
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Finally,  Congress  must  forcefully  assert  itself  as  guardian  of  the 
public  interest.  The  executive  and  administrative  agencies  charged  with 
this  responsibility,  particularly  the  FCC,lu:  have  failed  to  carry  out 
effectively  their  responsibility.  In  part,  the  failure  of  executive  and 
administrative  agencies  to  preserve  competition  and  prevent 
concentration  in  the  communications  media  is  attributable  to  the 
political  power  of  the  communications  media,  which  in  turn  has 
intimidated  Congress.  Ultimately,  Congress,  with  its  hands  on  the  purse 
strings  and  its  political  leverage  on  executive  and  administrative 
agencies,  must  bear  the  responsibility  for  the  present  state  of  the 
communications  industry.  Future  efforts  to  restore  competition  to  the 
industry  must  begin  with  the  rejection  of  S.  1312  and  a  congressional 
willingness  to  provide  adequate  appropriations  to  executive  and 
administrative  agencies.  It  is  not  too  much  to  say  that  the  time  has  come 
for  Congress  to  show  some  intestinal  fortitude  and  protect  the  linchpin 
of  any  democratic  society  from  private  domination  by  insuring  a  free, 
competitive,  and  independent  multitude  of  voices  in  the  communications 
industry.  The  electors  should  settle  for  no  less;  our  future  as  a 
democratic  society  is  dependent  in  part  upon  a  courageous  and 
meaningful  stand  by  Congress  in  favor  of  decentralizing  the 
communications  industry.103 

discrimination  between  national,  local,  and  classified  advertising.  At  the  very  least,  the  courts 
should  not  follow  the  simplistic  view  of  the  economics  of  newspaper  competition  implicit  in  Times- 
Picayune  Publishing  Co.  v.  United  Slates,  345  U.S.  594  (1953).  See  generally  Barber,  Newspaper 
Monopoly  in  New  Orleans:  The  Lessons  For  Antitrust  Policy,  24  La.  L.  Rev.  503  (1964). 

102.  See  generally  Cox  &  Johnson,  supra  note  16;  Goulden,  Monopoly  (1968);  Drew,  Is  the 
F.C.C.  Dead?,  The  Atlantic  Monthly,  July,  1967  at  29;  Johnson,  The  Media  Barons  and  the 
Public  Interest,  The  Atlantic  Monthly,  June,  1968  at  43;  Flackett,  supra  note  57. 

103.  See  generally  B.W.  Rucker,  supra  note  2;  Symposium.  Antitrust  and  Monopoly 
Policy  in  the  Communications  Industry,  13  Antitrust  Bull.  871  (1968). 
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ANTITRUST  PROBLEMS  IN  THE  NEWSPAPER 
INDUSTRY 

Keith  Roberts* 

The  small  number  or  absence  of  competing  daily  newspapers  in 
most  cities  has  aroused  both  accusations  that  news  is  controlled 
and  counterassertions  that  newspaper  monopoly  is  often  desirable  or 
economically  compelled.  Mr.  Roberts  believes  that  the  prevailing 
scarcity  of  new  entrants  into  the  industry  is  undesirable  and  can  be 
attributed  in  large  part  to  a  variety  of  anticompetitive  practices, 
ranging  from  vertical  restrictions  placed  by  newspapers  on  distrib- 
utors, to  refusal  by  wire  and  feature  services  to  accommodate  new 
newspapers,  and  horizontal  agreements  to  share  physical  plants  and 
management  departments.  He  concludes  that  opportunities  to  com- 
pete will  benefit  greatly  from  vigorous  enforcement  of  the  antitrust 
laws  and  from  recent  advances  in  printing  technology,  which  can 
substantially  reduce  publishing  costs  and  enhance  circulation. 

I.  The  Newspaper  Market 

THERE  are  approximately  1750  newspapers  in  the  United 
States,1  located  in  almost  as  many  cities.2  Although  a  few 
papers,  such  as  the  Wall  Street  Journal,  have  nationwide  circu- 
lation, most  are  read  primarily  by  people  living  in  or  near  the 
city  of  publication.  Thus,  for  newspapers  to  compete  with  one 
another  they  generally  must  publish  within  the  same  local  area. 
Since  1900,  competition  among  daily  newspapers  —  that  is,  the 
publication  in  one  community  of  two  or  more  separately  owned, 
edited,  and  printed  papers  —  has  dwindled  to  the  point  of  dis- 
appearance.3  Whereas  689  cities  enjoyed  competing  newspapers 

*A.B.,  Harvard,  1965,  LL.B.,  1968. 

1  The  figures  vary  with  the  source.  See  N.W.  Ayer  &  Son,  Inc.,  1967  Directory 
of  Newspapers  and  Periodicals  xx-xxi  (1967)  (1782,  excluding  foreign  language 
newspapers);  Editor  &  Publisher,  International  Yearbook  1967,  at  13  (1967) 
(1754,  including  foreign  language  dailies). 

2  1461  in  i960.  Nixon  &  Ward,  Trends  in  Newspaper  Ownership  and  Inter- 
Media  Competition,  38  Journ.  Q.  3,  5  (1961). 

3  A  general  statistical  picture  of  the  industry  can  be  garnered  from  the  follow- 
ing table,  compiled  from  Nixon,  Trends  in  Daily  Newspaper  Ownership  Since 
1945,  3i  Journ.  Q.  3,  7  (1954)  and  Nixon  &  Ward,  supra  note  2,  at  5: 
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in  1909-10,  competition  survives  in  only  about  fifty  cities  today.4 
The  American  Newspaper  Publishers  Association  (ANPA), 
which  represents  most  daily  newspaper  publishers,  contends  that 
this  decline  of  competition  among  newspapers  need  concern  no 
one  because  "radio  and  television  stations,  weekly  newspapers 
and  magazines,  .  .  .  and  a  wide  variety  of  specialized  publica- 
tions, all  compete  with  local  daily  newspapers  in  transmitting 
information  and  news  to  the  citizens  of  any  specific  geographical 
area."  ''  ANPA  thus  suggests  that  newspapers  cannot  be  classified 
as  a  market  distinct  from  other  media  and  that  consequently  no 
need  exists  to  fashion  an  antitrust  policy  to  promote  competition 
specifically  among  newspapers.  But  this  suggestion  is  quite  un- 
convincing. For  both  readers  and  advertisers,  newspapers  differ 
significantly  from  other  media.  No  other  printed  medium  can 
match  the  combination  of  freshness,  depth,  and  diversity  which 
daily  newspaper  coverage  offers.  A  reader  might  buy  a  weekly 
or  a  business  newspaper  or  numerous  magazines  in  addition  to 
his  regular  daily,  but  he  would  rarely  take  any  of  these  in  place 
of  it.fi    For  advertisers,  daily  newspapers  alone  among  printed 
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1,942 

Total  Daily  Cities 

389 

1,207 

i,295 

1402 
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— 

— 

— 
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i,733 
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1,426 

i,396 
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1461 
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1,052 

1,107 

1,188 

1,222 

%  of  Total 

76.6 

77-3 
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83.6 

One-combination  Cities 

149 
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160 

Joint  Printing  Cities 
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11 

19 

18 

Total  Non-competitive 

1,24s 

1,279 

1,361 

1,400 

%  of  Total 

87-3 

91.6 

94.0 

95-8 

Cities  with  Competing  Dailies 

181 

117 

87 

61 

4  In  1962,  there  were  53  such  cities.  Hearings  on  Concentration  of  Ownership 
in  News  Media  Before  the  Subcomm.  on  Antitrust  of  the  House  Comm.  on  the 
Judiciary,  88th  Cong.,  1st  Sess.  4-5  (1963),  unpublished  transcript  on  file  in  Sub- 
committee offices,  Washington,  D.C.   [hereinafter  cited  as  House  Hearings]. 

5  Markham,  Economic  Analysis  of  Competition  in  the  Daily  Newspaper  Business, 
in  American  Newspaper  Publishers  Ass'n,  Newspapers  1963,  at  40-41  (1963) 
[hereinafter  cited  as  Newspapers  1963]. 

6C/.  United  States  v.  Citizen  Publishing  Co.,  280  F.  Supp.  978,  987  (D.  Ariz. 
1968)   (magazines  and  weekly  newspapers  not  in  same  market  with  dailies). 
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media  provide  the  chance  to  reach  most  families  in  an  area  every 
day  of  the  week  —  unless  they  wish  to  resort  to  "shoppers,"  that 
is,  newspapers  containing  nothing  but  advertisements.  But  "shop- 
pers," for  obvious  reasons,  are  hardly  satisfactory  substitutes  for 
newspapers. 

Although  television  and  radio  undoubtedly  offer  newspapers 
stiff  competition  both  for  certain  audiences  and  for  certain  types 
of  advertising,  they  also  differ  significantly  from  the  daily  press. 
Their  coverage  of  news  and  events,  though  fresher  than  that  of 
newspapers,  lacks  the  completeness  and  depth  which  newspaper 
space  permits.  Walter  Cronkite  once  made  this  point  by  pasting 
all  the  words  he  had  spoken  during  a  fifteen  minute  news  broad- 
cast onto  the  front  page  of  the  New  York  Times:  the  program 
covered  only  slightly  more  than  two  of  the  page's  eight  columns.7 
There  are  also  differences  in  advertising.  Television  attracts 
mainly  the  national  advertisers  —  manufacturers  selling  widely 
distributed  brand-name  products.8  These  advertisers,  however, 
account  for  only  twenty  percent  of  newspaper  advertising  lin- 
age.9 The  rest  consists  of  retail  and  classified  advertisements 
from  local  firms  such  as  department  stores,  supermarkets,  and 
real  estate  dealers,  who  are  more  interested  in  the  permanence  of 
the  printed  page  and  the  bulk  of  information  it  can  convey  than 
in  the  fleeting  impact  possible  through  electronic  media.  For 
them,  television  offers  no  real  alternative  to  newspapers.  Al- 
though radio  does  take  more  of  its  income  from  local  advertis- 
ing than  does  television,  no  one  has  yet  found  any  significant 
impact  on  newspapers  from  radio  alone.  Radio  seems  largely  to 
have  created  its  own  market.10 

These  considerations  indicate  that  other  media  cannot  pres- 
ently replace  the  newspaper.  Statistics  support  the  argument, 
since  newspaper  readership  has  continued  to  grow  u  and  news- 

7  Hearings  on  S.  1312  Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the 
Senate  Comm.  on  the  Judiciary,  90th  Cong.,  1st  Sess.,  pt.  1,  at  389  (1967)  [herein- 
after cited  as  Senate  Hearings). 

8  In  1958,  only  19.1%  of  all  television  sales  did  not  go  to  national  advertisers. 
H.  Levin,  Broadcast  Regulation  and  Joint  Ownership  of  Media  16  (i960).  In 
1961,  17%  of  television's  $1,615  billion  advertising  revenue  stemmed  from  local 
advertising.    D.  Lucas  &  S.   Britt,  Measuring  Advertising  Effectiveness   200 

(1963). 

9  The  percentage  appears  to  have  remained  about  the  same  since  1946.  In  1964, 
$840  million  of  the  $4.14  billion  spent  on  newspaper  advertising  came  from  national 
advertisers,  a  figure  just  over  20%.   J.  Udell,  1975  U.S.  Newsprint  Consumption 

19  (1965). 

10  The  fact  that  newspaper  rates  remained  remarkably  stable  during  the  de- 
pression, when  radio  became  popular,  suggests  that  radio  did  not  severely  affect 
newspaper  advertising.  Kinter,  Rigidity  of  Advertising  Rates  in  Depression  and 
Boom  Years,  24  Journ.  Q.  122  (1947).  See  also  H.  Levin,  supra  note  8,  at  11-12, 
1 10-16,  146-48. 

11  Circulation  has  gone  from  58  million  in  i960  to  61.4  million  in  1966,  an  in- 
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paper  sales  per  family  have  begun  to  rebound  after  an  initial 
setback  from  television.12  In  short,  as  Judge  Ferguson  stated  in 
the  recent  case  of  United  States  v.  Times  Mirror  Co.,  "  [t]he  daily 
newspaper  business  is  a  distinct  line  of  commerce  and  is  a  prod- 
uct separate  and  distinct  from  any  other  product.  It  has  sufficient 
peculiar  characteristics  and  uses  which  make  it  distinguishable 
from  all  other  products."  13 

As  a  distinct  line  of  commerce,  the  newspaper  industry  should 
remain  as  competitive  as  possible  for  the  traditional  antitrust 
reason  that  competition  is  presumed  to  promote  efficiency  and 
reduce  prices.  But  another  consideration  lends  particular  ur- 
gency to  antitrust  enforcement  of  competition  among  daily  news- 
papers: the  need  for  free  speech  in  our  society,  and  the  strategic 
role  of  a  diversified,  quarrelsome,  and  competitive  press  in  pro- 
moting free  speech.14  For  example  —  one  of  many  which  could 
be  given  —  a  political  scientist  studying  the  structure  of  govern- 
ment in  Dade  County  (Miami),  Florida,  has  concluded  that  "[t]o 
win  county  office  now,  a  candidate  needs  support  from  the  Miami 
Herald  and  the  Miami  News.  Endorsement  by  both  newspapers 
almost  assures  victory."  15 

Anyone  familiar  with  the  power  of  the  press,  therefore,  must 
find  it  difficult  to  understand  the  argument  advanced  by  ANPA 
and  a  few  others  that  competition  among  newspapers  is  not  really 
very  desirable  at  all.16  This  argument  would  hardly  deserve 
consideration,  except  that  it  crops  up  frequently,  and  occasion- 
ally in  very  respectable  places.  For  example,  the  Yale  Law 
Journal  concluded  a  1952  study  of  newspaper  competition  by 
saying  that 17 

press  multiplicity,  as  a  goal  of  public  policy,  at  present  is  little 
more  than  an  article  of  faith,  resting  on  a  theoretical  foundation. 
.  .  .  Drastic  attempts  to  reverse  economic  trends  and  restructure 


crease  slightly  ahead  of  population  growth.    See  note  3   supra;   American  News- 
paper Publishers  Ass'n,  Newspapers  1966,  in  Senate  Hearings  pt.  1,  at  511,  513. 

12  "Most  of  the  decline  in  multiple  newspaper  readership  occurred  during  the 
years  1946-1954.  In  recent  years,  circulation  per  household  declined  less  rapidly, 
and  in  1964  both  daily  and  Sunday  circulation  per  household  increased."  J.  Udell, 
supra  note  9,  at  12. 

13  274  F.  Supp.  606,  617  (CD.  Cal.  1967),  aff'd  mem.,  390  U.S.  712  (1968). 

14  See  Barron,  Access  to  the  Press  —  A  New  First  Amendment  Right,  80  Harv. 
L.  Rev.  1641,  1644-47  (1967). 

15  E.  Banfield,  Big  City  Politics  ioi   (1965). 

16  For  ANPA's  position  consult  Newspapers  1963  and  House  Hearings  145- 
148  (testimony  of  Stanford  Smith,  ANPA  General  Manager).  See  also  Z.  Chafee, 
Government  and  Mass  Communications  621-22  (1947). 

17  Comment,  Local  Monopoly  in  the  Daily  Newspaper  Industry,  61  Yale  L.J. 
948,  1007  (1952). 
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the  industry  should  await  further  scientific  exploration  of  the 
impact  of  local  press  monopoly  on  democratic  processes  in  the 
community. 

Publishers  in  fact  have  gone  so  far  as  to  argue  that  newspaper 
competition  may  actually  be  harmful  because  competing  publish- 
ers, being  poorer  than  monopoly  publishers,  can  afford  to  spend 
less  money  on  their  papers'  quality.18  However,  this  assertion  — 
that  monopoly  is  desirable  even  where  competition  is  not  fore- 
closed by  the  natural  economic  structure  of  an  industry  —  defies 
the  basic  theories  of  the  antitrust  laws.  In  any  event,  the  gen- 
eral assertion  that  monopoly  newspapers  offer  a  better  product 
is  clearly  specious.  Several  studies  since  1952  have  compared 
monopolistic  with  competitive  newspapers.  Although  they  do  not 
detect  spectacular  differences,  the  studies  do  counter  the  argu- 
ment in  favor  of  monopolies.  In  1956,  Nixon  and  Jones  found 
that  "competing  newspapers  tend  to  devote  a  somewhat  larger 
proportion  of  their  space  to  nonadvertising  matter  than  do  non- 
competing  papers  in  cities  of  similar  size."  19  According  to  Kearl, 
"among  papers  of  smaller  circulation  the  presence  of  competition 
acts  as  a  spur  to  encourage  a  newspaper  to  have  access  to  two 
or  more  major  press  services."  20  Rarick  and  Hartman  studied 
one  small  newspaper  during  three  periods:  while  it  held  a  mo- 
nopoly, during  a  time  of  intense  competition  with  a  newly  estab- 
lished paper,  and  after  it  had  largely  won  the  competition  and 
the  other's  circulation  was  dwindling.  Even  though  local  news 
coverage  tends  to  be  more  expensive  for  a  small  paper  than  news 
taken  from  wire  services,  the  percentage  of  total  news  space  de- 
voted to  local  news  went  from  40.8  to  50.6  and  finally  down  to 

434.21 

Publishers  also  contend  that  a  rich  monopolist  can  better  re- 
sist the  attempts  of  nefarious  advertisers  to  manage  the  news 
than  can  a  competitor,  who  must  scrounge  for  every  penny.22 
Similarly,  they  claim  that  where  one  publisher  owns  the  only  two 
newspapers  in  town,  his  civic  responsibility  and  commercial  de- 
sire to  reach  readers  with  divergent  interests  will  encourage  him 
to  print  diverse  news  and  editorials.23    These  arguments  ignore 

18  E.g.,  Senate  Hearings  pt.  i,  at  20. 

19  Nixon  &  Jones,  The  Content  of  Non-Competitive  Vs.  Competitive  News- 
papers, 33  Journ.  Q.  299,  306  (1956). 

20  Kearl,  Effects  of  Newspaper  Competition  on  Press  Service  Resources,  35 
Journ.  Q.  56,  62  (1958).  Kearl  also  noted  that  where  competition  ceased,  a%  to 
44%  of  the  newspapers  studied  decreased  their  press  service  subscriptions.  Id.  at  64. 

21  Rarick  &  Hartman,  The  Effects  of  Competition  on  One  Daily  Newspaper's 
Content,  43  Journ.  Q.  459,  461   (1966). 

22  E.g.,  Senate  Hearings  pt.  1,  at  21. 

23  E.g.,  id.  at  410.   "Indeed,  the  very  absence  of  any  other  local  daily  newspaper 
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the  fact  that  a  competitor  cannot  afford  to  print  managed  news 
lest  he  lose  his  readers  to  a  more  honest  paper.  And  they  also 
ignore  the  pronounced  tendency  of  powerful  monopolist  publish- 
ers to  identify  with  other  vested  interests  in  the  community, 
avoiding  the  presentation  of  positions  antagonistic  to  the  estab- 
lished order.24  Even  apart  from  this  innate  tendency  to  conserva- 
tism, one  must  question  whether  many  monopolists  would  allow 
diversity  to  extend  to  subjects  which  they  cared  deeply  about 
and  could  influence  through  their  newspapers.  Although  good 
monopoly  newspapers  do  exist,  it  is  clear  that  the  antitrust  laws 
have  a  definite  function  to  fulfill  in  supplementing  the  monopo- 
list's sense  of  public  duty.  Competition  should  therefore  be  the 
goal  of  antitrust  policy  in  the  newspaper  industry  as  in  other  in- 
dustries. The  following  three  sections  of  this  article  will  attempt 
to  point  out  the  particular  anticompetitive  practices  within  the 
industry  upon  which  enforcement  should  focus. 

II.  Circulation 

About  seventy-five  to  eighty  percent  of  a  newspaper's  income 
derives  from  advertising;  the  rest  comes  from  sales  to  readers.25 
Competition  for  advertising  depends  very  much  on  circulation, 
however,  since  advertisers  pay  for  space  according  to  the  num- 
ber of  readers  who  see  it  as  well  as  by  the  amount  of  space  they 
purchase.26  In  other  words,  the  relevant  price  for  a  line  of  ad- 
vertising is  not  the  flat  rate  but  the  rate  for  reaching  a  million 
readers  with  that  line  —  technically,  the  milline  rate.  Thus,  if  a 
newspaper  charges  a  flat  rate  of  $2.00  a  line,  and  has  100,000 
circulation,  the  milline  rate  is  $20.00.  With  50,000  readers,  its 
milline  rate  is  $40.00.  A  newspaper's  ability  to  compete  for  ad- 
vertising therefore  depends  upon  its  ability  to  attract  readers. 

If  one  looks  at  the  methods  by  which  newspapers  can  com- 
pete among  themselves  for  circulation,  three  major  possibilities 
appear:  competition  in  price,  in  marketing  (both  in  solicitation  of 
subscriptions  and  in  quality  of  delivery  service),  and  in  content. 

itself  is  likely  to  instill  in  the  publisher  a  deeper  feeling  of  his  responsibility.  He 
knows  that  the  end  product  he  produces  must  stand  the  acid  test  of  community 
acceptance.  He  cannot  shift  to  a  competing  local  newspaper  any  blame  [for  pres- 
sure to  engage  in]  sensationalism  for  its  own  sake,  or  for  lowering  the  quality  of 
news  reporting  [in  order  to]  entertain  rather  than  to  enlighten  the  readers."  Han- 
son &  Oppenheim,  Newspapers  and  the  Antitrust  Laws  —  Analysis  and  Synthesis 
of  Statutes  and  Judicial  Interpretations,  in  Newspapers  1963,  at  219-20. 

24  See  Senate  Hearings  pt.  1,  at  36-37. 

25  Editor  &  Publisher,  Apr.  1,  1967,  at  14  (79.1%);  id.,  Apr.  8,  1967,  at  13 
(75-6%). 

26  See  Senate  Hearings  pt.  2,  at  956-66. 
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A .  Price  Competition 

Although  readers  are  sensitive  to  changes  in  the  price  of  news- 
papers,27 price  wars  between  competing  papers  are  rare.  Two  or 
three  competitors  can  easily  emulate  each  others'  subscription 
and  newsstand  rates.  Further,  papers  already  keep  their  circula- 
tion prices  low  to  attract  readers,  who  will  in  turn  attract  the 
more  lucrative  advertising  revenue.28  Consequently,  income  from 
circulation  is  already  so  minor  that  no  price  war  could  do  more 
than  administer  the  coup  de  grace  to  an  already  tottering  oppo- 
nent. Although  attempts  to  lure  new  readers  into  the  fold  through 
special  introductory  offers  are  familiar  in  the  newspaper  indus- 
try,29 this  type  of  price  competition  is  really  subsidiary  to  the 
general  effort  to  solicit  new  readers.  As  an  independent  mode  of 
competition  for  readership,  therefore,  lowering  subscription  prices 
does  not  generally  repay  the  effort. 

B.  Marketing  Competition 

Since  circulation  determines  the  price  charged  for  advertis- 
ing, solicitation  of  subscriptions  provides  a  major  ingredient  of 
competition,  although  its  importance  varies  depending  on  the 
commuting  pattern  of  the  city.  Where  mass  transportation  is 
widely  used,  newsstand  sales  are  much  greater  than  in  cities  more 
dependent  on  the  automobile.  In  the  latter,  those  who  read  news- 
papers read  them  at  home.  In  either  case,  however,  subscribers 
form  an  important  segment  of  the  readership.  Indeed,  news- 
papers must  constantly  enroll  new  ones  merely  to  maintain  their 
existing  circulation.30  New  subscribers  do  not,  as  a  rule,  come 
to  newspapers;  papers  must  seek  them  out,  and  there  is  an  ob- 
vious advantage  in  reaching  them  first. 

Subscription  drives  take  various  forms,  but  they  all  rely  heav- 
ily on  the  distributor  and  his  delivery  boys,  who  make  direct 
contact  with  the  potential  customers  in  their  neighborhoods.  To 
inspire  them  to  their  task,  newspapers  give  away  money  in  vari- 
ous contests  and  scholarship  prizes.  They  may  also  award  the 
distributor  a  bonus  for  new  subscriptions  and  supplement  these 

27  See  Editor  &  Publisher,  Feb.  u,  1967,  at  9. 

28  Interview  with  William  Hill,  Editor,  Washington  Evening  Star,  in  Washing- 
ton, D.C.,  Dec.  8,  1967  [hereinafter  cited  as  Hill  Interview]. 

29  See  note  31  infra. 

30  For  example,  the  Los  Angeles  Mirror,  which  folded  in  1962,  reached  a  circula- 
tion peak  of  319,636  in  1956.  Its  publisher  reported,  however,  that  "it  was  still 
found  necessary  to  obtain  more  than  300,000  new  subscriptions  every  year  to  main- 
tain the  Mirror's  total  circulation  at  about  the  same  figure."  House  Hearings  418 
(statement  of  Norman  Chandler,  Publisher,  Los  Angeles  Mirror,  at  5). 
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efforts  with  appeals  directly  to  the  readers  through  advertise- 
ments, special  subscription  offers,  or  even  give-aways.31 

Newspapers  naturally  prefer  to  have  distributors  whose  zeal 
in  obtaining  subscriptions  they  can  depend  on.  On  the  other 
hand,  in  a  market  with  two  or  more  newspapers,  having  separate 
distributors  for  each  is  highly  inefficient.  More  important  for 
purposes  of  antitrust  law,  exclusive  distributorships  seriously  im- 
pede new  entry,  since  they  require  each  new  paper  to  build  its 
own  system.  In  addition  to  requiring  additional  capital  and  per- 
sonnel, the  creation  of  a  new  distribution  system  may  take  more 
time  than  a  new  entrant  can  easily  afford.  Indeed,  the  most 
likely  explanation  why  newspapers  have  overlooked  the  use  of 
multipaper  carriers  in  the  past  is  a  desire  to  block  new  entry. 

Where  distributors  are  newspaper  employees,  it  would  be 
impossible  for  antitrust  enforcement  to  end  exclusive  distributor- 
ships without  divestiture.  But  newspapers  keep  many  distribu- 
tors nominally  independent  because  of  labor  law  considerations.32 
Any  attempt  by  the  newspaper  to  return  these  carriers  to  em- 
ployee status  in  order  to  suppress  competition,  present  or  poten- 
tial, would  be  an  act  of  highly  dubious  legality.33  It  is  therefore 
possible  under  section  3  of  the  Clayton  Act  to  prohibit  agree- 
ments preventing  these  carriers  from  distributing  competing  news- 
papers. Section  3  forbids  sales  made  on  the  condition  that  the 
purchaser  shall  not  deal  in  the  commodities  of  a  competitor  where 
"the  effect  .  .  .  may  be  to  substantially  lessen  competition  or 
tend  to  create  a  monopoly."  34  A  newspaper  cannot  very  per- 
suasively argue  that  use  of  distributors  by  other  papers  would 
confiscate  a  system  it  has  built  at  its  own  expense,  while  simul- 
taneously representing  the  distributors  as  independent  entrepre- 
neurs for  labor  purposes.  And  even  if  a  newspaper  does  own  its 
distribution  system,  staffed  by  employees,  there  may  be  cause  to 
divest  it  of  exclusive  use  of  this  system  where  the  paper  has 
achieved  a  monopoly  or  near-monopoly  by  illegal  means,  and 


31  Hill  Interview.  An  obviously  anticompetitive  practice  occurs  when  an  estab- 
lished paper  attempts  to  swamp  a  new  entrant  by  a  program  of  give-aways  or 
extremely  inexpensive  subscriptions.    See  Senate  Hearings  pt.  i,  at  98. 

32  Hill  Interview.  See  also,  e.g.,  Record  at  53-55,  Albrecht  v.  Herald  Co.,  390 
U.S.  145  (1968);  Senate  Hearings  pt.  2,  at  819.  Federal  law  permits  a  publisher 
to  determine  the  status  of  carriers  as  either  employees  or  independent  carriers. 
NLRB  v.  Lindsay  Newspapers,  Inc.,  315  F.2d  709,  713  (5th  Cir.  1963)  (Tuttle, 
C.J.). 

33  Cj.  United  States  v.  Yellow  Cab  Co.,  332  U.S.  218,  227  (1947)  (where  "re- 
straint of  interstate  trade  was  not  only  effected  by  the  combination  of  the  appellees 
but  was  the  primary  object  of  the  combination,"  "any  affiliation  or  integration 
flowing  from  an  illegal  conspiracy  cannot  insulate  the  conspirators  from  the  sanc- 
tions which  Congress  has  imposed"). 

34  Clayton  Act  §  3,  15  U.S.C.  §   14   (1964).    See  Standard  Oil  Co.  v.  United 
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where  maintenance  of  the  system  discourages  competition.35  Ad- 
mittedly the  elimination  of  separate  distribution  systems  might 
reduce  the  efficiency  of  delivery  service.  Although  several  multi- 
paper  carriers  could  theoretically  compete  with  each  other  for 
particular  routes,  papers  would  have  little  incentive  to  reassign 
routes  absent  an  offer  to  sell  papers  at  a  lower  maximum  price 
than  the  existing  carrier.  Such  a  bargain  would  violate  the  per 
se  rule  against  maximum  price  fixing.30  However,  even  if  the 
sharing  of  distributors  were  to  cause  some  diminution  in  quality 
of  service,  the  sacrifice  seems  small  compared  to  the  magnitude 
of  the  entry  barrier  thereby  eliminated. 

Enforcement,  not  a  need  to  clarify  the  law,  presents  the  great- 
est problem  in  securing  distributors'  services  for  new  papers.  The 
illegality  of  exclusive  dealing  seems  clear,  but  distributors  can- 
not always  be  relied  upon  to  take  action.  Although  they  have 
every  financial  reason  to  want  the  freedom  to  carry  more  than 
one  paper  37  and  to  seek  treble  damages  from  those  who  try  to 
stop  them,  distributors  also  face  strong  pressures  from  news- 
papers. For  example,  papers  have  been  accused  of  refusals  to 
deal,38  subsidization  of  rival  networks,39  and  even  such  criminal 
behavior  as  highway  robbery  and  procurement  of  false  arrest.40 
Entrenched  anticompetitive  agreements  backed  by  these  or  other 
sanctions  may  persuade  distributors  that  in  the  long  run  compli- 
ance will  prove  more  profitable  than  litigation.  Private  enforce- 
ment by  potential  new  entrants,  who  would  have  standing  to 
seek  an  injunction  against  trade  restraints  under  section  16  of 

States,  337  U.S.  293  (1949);  Dictograph  Prods.,  Inc.  v.  FTC,  217  F.2d  821 
(2d  Cir.  1954).  In  Davidson  v.  Kansas  City  Star  Co.,  202  F.  Supp.  613  (W.D.  Mo. 
1962),  the  court  denied  relief  to  distributors  who  were  restrained  from  dealing 
with  newspapers  other  than  defendant,  on  the  ground  that  plaintiffs  were  parties 
themselves  to  the  illegal  contract.  The  Supreme  Court,  however,  has  since  ex- 
plicitly rejected  this  defense  of  in  pari  delicto.  Perma  Life  Mufflers,  Inc.  v.  In- 
ternational Parts  Corp.,  392  U.S.  134  (1968). 

35  Cf.  United  States  v.  United  Shoe  Mach.  Corp.,  no  F.  Supp.  295  (D.  Mass. 
1953),  afd  Per  curiam,  347  U.S.  521  (1954). 

36  Albrecht  v.  Herald  Co.,  390  U.S.  145  (1968),  criticized  in  The  Supreme  Court, 
1067  Term,  82  Harv.  L.  Rev.  254  (1968).  It  is  unclear,  however,  whether  papers 
would  be  able  to  guarantee  exclusive  territories  to  carriers.  Compare  id.  with 
Evening  News  Publishing  Co.  v.  Allied  Newspaper  Carriers,  263  F.2d  715  (3d  Cir.), 
cert,  denied,  360  U.S.  929  (1959). 

37  These  reasons  might  include  blackmail,  allegedly  used  by  independent  dis- 
tributors in  the  past.  See  Senate  Hearings  pt.  2,  at  974.  Such  possibilities,  how- 
ever, should  hardly  preclude  enforcement  of  the  antitrust  laws. 

38  Id.  at  816  (testimony  of  Jules  Beitler,  Executive  Director,  Metropolitan 
Route  Dealers'  Association). 

39  Id.  at  829-30  (testimony  of  Theodore  Markowitz,  an  independent  route 
dealer).  See  also  Albrecht  v.  Herald  Co.,  390  U.S.  145  (1968). 

40  See  Complaint,  Bowen  v.  The  News,  67  Civ.  1030  (S.D.N .Y.,  filed  Mar.  15, 
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the  Clayton  Act,41  would  be  even  more  unlikely  because  of  the 
prospects  of  legal  expense  and  the  potential  difficulty  of  estab- 
lishing a  concerted  refusal  to  deal.  Effective  enforcement  will 
require,  therefore,  vigorous  activity  by  the  Justice  Department. 
Another  method  of  acquiring  readers  at  a  high  cost  to  com- 
petition is  to  "buy"  circulation  —  that  is,  to  spend  more  to  solicit 
a  subscriber  and  deliver  a  paper  to  him  than  he  pays  for  his 
subscription.  Newspapers  sometimes  engage  in  this  seemingly 
irrational  behavior  because  advertisers,  especially  national  adver- 
tisers, frequently  place  advertisements  exclusively  with  the  larg- 
est newspaper  in  the  market,42  even  though  their  money  might 
be  more  effectively  spent  if  it  were  distributed  among  the  com- 
peting papers.  The  advertiser,  of  course,  decides  which  is  the 
largest  paper  in  a  market  by  looking  at  total  circulation  figures.43 
Consequently  a  paper  will  often  purchase  outlying  circulation 
just  to  increase  that  total  figure  so  that  it  can  call  itself  number 
one  in  the  market.  Such  purchases  may  take  a  predatory  form, 
in  which  the  publisher  aims  at  capturing  enough  advertising  to 
drive  a  competitor  out  of  business.44  The  ability  to  do  so  de- 
pends on  the  paper's  wealth,  and  hence  very  often  on  its  past 
monopoly  position  or  on  its  affiliation  with  other  newspapers  in 
a  chain.45  Where  a  predatory  purpose  does  exist,  the  purchase 
constitutes  an  attempt  to  monopolize  in  violation  of  section  2  of 
the  Sherman  Act. 

C.  Competition  in  Content 

1.  The  Need  for  Access  to  News  and  Feature  Services. — 
The  third  area  of  competition  for  readers,  the  one  which  comes 
most  readily  to  mind  when  one  thinks  of  newspaper  competition, 
is  content.  What  the  editor  puts  in  the  paper  should  determine, 
in  the  final  reckoning,  the  newspaper's  popularity  and  circulation 
strength.  Here,  as  logic  and  newspaper  myth  both  suggest,  the 
real  competition  begins.  But  close  inspection  shows  instead  a 
situation  of  weak  competition  and  high  barriers  to  new  entry. 

The  materials  with  which  newspaper  editors  can  do  battle 
occupy  on  the  average  about   forty  percent  of  a  newspaper's 

1967) ;  Senate  Hearings  pt.  2,  at  811-40  (testimony  of  New  York  metropolitan  area 
route  dealers). 

41  is  U.S.C.  §  26  (1964). 

42  See,  e.g.,  House  Hearings  293-94,  308-09.    See  also  Senate  Hearings  pt.   2, 
at  963. 

43  The  most  convincing  evidence  of  this  practice  is  the  emphasis  placed  on  total 
circulation  figures  by  newspaper  promotional  advertisements  in  trade  publications. 

44  Such   activity   has   been   deemed  largely    responsible   for  the   demise   of   one 
Hearst  newspaper  in  San  Francisco.    Senate  Hearings  pt.  2,  at  645-46. 

45  See  note  153  infra. 
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space,  advertising  taking  up  the  rest.46  Many  and  various  items 
vie  for  attention  in  this  space;  the  contents  probably  include 
news,  but  in  addition  there  may  be  editorials,  cartoons,  comic 
strips,  crossword  puzzles,  games,  columnists,  advice  to  the  love- 
lorn, hints  to  the  houseworn,  horoscopes,  and  anything  else  which 
obscure  instinct  leads  editors  to  believe  will  attract  readers.  Yet 
despite  such  a  wide  selection  of  materials,  newspapers  do  not  dif- 
fer greatly  in  content.  In  all  but  the  largest  cities,  newspapers 
cannot  limit  their  appeal  to  chosen  segments  of  the  population, 
but  must  try  to  reach  everyone  because  they  need  large  circula- 
tions to  attract  advertisers  and  meet  costs.47  So,  like  amateur 
chefs  with  a  shelf  full  of  herbs  and  a  dish  they  fear  is  dull,  edi- 
tors feel  compelled  to  include  a  bit  of  everything.  The  result  is 
that  most  papers  differ  principally  in  whether  they  carry  Peanuts 
or  Pogo,  Walter  Lippmann  or  James  Reston,  Dear  Ann  Landers 
or  Dear  Abby.  Moreover,  few  papers  have  the  resources  to  pro- 
vide their  own  comic  strips,  political  commentators,  or  advice  col- 
umns. They  must  choose  from  what  the  market  offers,  and  this 
choice  necessarily  condemns  them  to  a  certain  uniformity,  espe- 
cially since  a  paper  cannot  afford  to  gamble  on  too  many  little- 
known  features.  Instead,  it  must  use,  if  possible,  those  relatively 
few  with  an  established  appeal  in  order  to  compete  effectively. 
Greater  scope  for  difference  exists  in  news  coverage  and  edito- 
rials, but  even  here  there  are  pressures  for  uniformity.  Political 
parties  or  factions  no  longer  support  newspapers  as  their  spokes- 
men, so  partisanship  has  declined.48  Further,  the  reporting  fra- 
ternity's philosophy  of  objectivity  bids  them  to  report  only  .the 
facts  and  leave  opinions  to  the  editorial  page.49  As  a  result,  one 
newspaper's  account  of  events  often  differs  little  from  another's, 
even  if  the  stories  come  from  their  own  correspondents.  Most 
papers,  however,  rely  primarily  on  the  wire  services,  which  are 
independent  companies  selling  news  gathered  by  their  own  re- 
porters. Since  the  services  want  to  please  all  their  many  cus- 
tomers, blandness  is  their  style,  and  they  contribute  little  to 
newspaper  diversity.™   Even  if  an  editor  were  willing  or  able  to 

46  F.  Mott,  American  Journalism  806  (3d  ed.  1962).  For  more  detailed 
studies  of  content,  see  C.  Lindstrom,  The  Fading  American  Newspaper  261-70 
(i960). 

47  Interview  with  Walter  Everett,  Executive  Director,  and  Malcolm  Mallette, 
Associate  Director,  American  Press  Institute,  in  New  York  City,  Mar.  3,  1968 
[hereinafter  cited  as  Everett  Interview]. 

48  Cf.  Nixon  &  Ward,  supra  note  2,  at  9. 

49  Today  prejudices  are  exercised  through  more  subtle  methods  of  biasing  news 
presentation  —  for  example,  by  omitting  a  story  altogether.  See  generally  Bag- 
dikian,  Case  history:  Wilmington's  "independent"  newspapers,  Colum.  Journ. 
Rev.,  Summer  1964,  at  13. 

50  As  one   critic  has  said,  "One   reason   why  more   and  more   newspapers  are 


635 

vary  the  formula,  the  expense  of  newspaper  publishing  might 
limit  him.  It  was  recently  estimated  that  to  start  a  very  small 
newspaper  would  take  at  least  $150,000;  51  a  new  paper  in  Los 
Angeles  might  cost  many  millions.52  Publishers  investing  these 
sizable  amounts  are  not  about  to  risk  them  on  a  maverick  editor 
with  new  ideas;  only  cautious  deviation  from  the  tried  and  true 
can  be  tolerated.53 

This  deplorable  uniformity,  the  result  more  of  natural  cir- 
cumstances than  of  dullness  or  conniving  on  the  part  of  news- 
paper publishers,  is  thought  by  some  to  explain  declining  news- 
paper competition.54  Since  newspapers  are  much  the  same,  the 
reasoning  runs,  readers  have  no  strong  desire  to  preserve  com- 
peting papers.  Presumably,  they  therefore  flock  to  those  they 
like  best,  deserting  the  others.  Actually,  however,  readers  do 
nothing  of  the  sort,  as  the  case  of  the  New  York  Daily  Mirror 
attests.  The  Mirror,  while  practically  identical  to  the  New  York 
Daily  News,  nevertheless  retained  a  huge  number  of  readers;  in 
fact,  at  the  time  of  its  demise,  it  had  the  second  largest  number 
of  readers  in  the  country.  It  died  for  lack  of  advertisers,  not  of 
readers.55 

The  primary  effect  of  uniformity  has  in  fact  been  quite  dif- 
ferent. Diversity  of  content  never  disappears  altogether,  as  a 
comparison  between  the  New  York  Daily  News  and  the  New 
York  Times,  or  even  fairly  similar  papers  like  the  Boston  Globe 
and  the  Boston  Herald  Traveler,  readily  shows.  Too  much  that 
is  subjective  remains  in  the  editing  of  news  and  the  selection  of 
features  for  uniformity  completely  to  quell  competition  in  these 
areas.  Rather,  uniformity  means  that  readers  have  come  to  expect 
their  paper  to  have  certain  standard  contents.  If  it  does  not  carry 
a  full  complement  of  comics,  editorials,  cartoons,  columnists,' 
and  news,  they  will  desert  it.56  Consequently,  while  uniform- 
being  created  in  each  other's  image  is  that  the  Associated  Press  is  rivaled  only  by 
death  as  the  great  leveler."  C.  Lindstrom,  supra  note  46,  at  136.  Lindstrom  has 
kinder  words  for  UPI,  but  only  by  comparison.    Id.  at  131. 

51  Senate  Hearings  pt.  1,  at  401. 

52  House  Hearings  478  (statement  of  Norman  Chandler  at  2-3). 

53  "Local  monopoly  and  the  large  sums  of  capital  invested  even  in  small-city 
dailies  are  factors  which  cause  many  contemporary  newspapers  to  avoid  contro- 
versies." Ray,  Economic  Forces  as  Factors  in  Daily  Newspaper  Concentration,  29 
Journ.  Q.  31,  39  (1952). 

54  See  Nixon  &  Ward,  supra  note  2,  at  9. 

55  Senate  Hearings  pt.  2,  at  938. 

59  Everett  Interview.  For  example,  J.  Hart  Clinton,  publisher  of  the  San 
Mateo  (Cal.)   Times,  testified: 

Whenever  we  have  a  cancellation  of  a  subscription,  we  send  the  subscriber 
a  questionnaire  asking  him  for  the  reasons  for  his  cancellations.  I  have  noted 
that  many  of  the  subscribers  who  have  canceled  have  stated  that  they  feel 
that   we   do   not   carry   enough   national   and   international   news.  .  .  .  Our 
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ity  has  not  really  done  away  with  content  competition,  it  has 
made  access  to  the  various  elements  which  go  into  the  standard 
newspaper  especially  important.  Chief  among  these  standard  ele- 
ments are  news  services  and  syndicated  features,  both  offered  to 
newspapers  by  independent  firms.  Because  of  various  restrictive 
practices,  papers  often  find  it  extremely  difficult  to  obtain  the 
news  services  and  features  they  need. 

2.  News  Services.  —  Associated  Press  (AP)  and  United  Press 
International  (UPI)  are  the  two  basic  news  services.  They  send 
news  over  telegraph  wires  to  subscribing  papers,  installing  a  dif- 
ferent wire  for  each  category  of  news  desired.57  One  expert  esti- 
mates that  a  metropolitan  newspaper  desiring  complete  news 
coverage  must,  at  the  minimum,  receive  the  international  and 
national  wires  of  both  services,  plus  a  stock  market,  regional, 
state,  and  sports  wire.  In  addition,  the  paper  would  have  to  sub- 
scribe to  other  services,  including  one  of  the  three  supplemental 
news  services,  which  furnish  articles  and  features  prepared  by 
the  employees  of  the  newspapers  which  own  them;  a  mail  service, 
providing  articles  in  depth  on  particular  subjects;  and  a  picture 
service.58 

Failure  to  obtain  these  wires  can  be  devastating.  Michael 
Dworkin,  who  published  the  Detroit  Daily  Press  for  seven  months 
during  the  Detroit  newspaper  strike  in  1964,  testified  that  he  was 
unable  to  obtain  any  service  and  described  the  effect:  59 

It  means  inadequate  news  coverage.  It  means  operating  under 
nightmarish  conditions.  It  means  losing  readers  and  advertisers. 
It  means  not  being  able  to  compete. 

We  had  no  way  of  obtaining  national  and  State  news  cover- 
age except  by  using  stringers  and  correspondents.  It  was  impos- 
sible to  have  such  persons  in  every  State  of  the  Union,  let  alone 
every  city.  So  we  had  to  hobble  along  as  best  we  could.  Our 
coverage  was  remarkable  considering  the  way  in  which  we  were 
forced  to  operate.  Our  correspondents  performed  magnificently. 
But  it  was  always  too  little  too  late.  .  .  . 

Photographic  coverage  suffered  also.  We  were  unable  to  ob- 

general  wire  service  coverage  is  as  complete  as  that  offered  by  our  San  Fran- 
cisco competitors. 

However,  we  do  not  have  available  to  us  syndicated  news  feature  serv- 
ices offering  national  and  international  news  in  depth  whereas  the  San  Fran- 
cisco newspapers  do  ...  . 
Senate  Hearings  pt.  2,  at  665. 

57  For  a  general  description,  see  Associated  Press  v.  Taft-Ingalls  Corp.,  340  F.2d 
753.  756-57  (6th  Cir.),  cert,  denied,  382  U.S.  820  (1965). 

58  Everett  Interview.  Supplemental  are  relatively  small.  For  example,  the  New 
York  Times  News  Service  has  only  about  210  United  States  and  Canadian  sub- 
scribers. Telephone  interview  with  James  MacElroy,  Assistant  Managing  Editor, 
New  York  Times  News  Service,  Oct.  4,  1968. 

39  Senate  Hearings  pt.  2,  at  722-23. 
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tain  telephoto  service  and,  thus,  nearly  all  our  coverage  had  to  be 
local. 

The  AP  is  a  cooperative  organization  owned  by  member  news- 
papers. Originally,  it  gathered  its  news  from  members,  who  con- 
tributed dispatches  covering  the  news  of  their  areas.  Although 
this  activity  continues,  AP  has  developed  its  own  staff  of  report- 
ers so  that  the  cooperative  aspect  of  the  organization  plays  a 
smaller  role  today.60  Before  1900,  AP  permitted  any  member  to 
veto  the  admission  of  a  rival  newspaper.  By  1943,  this  practice 
had  changed  so  that  applicants  could  be  admitted  on  a  majority 
vote,  except  that  an  applicant  proposing  to  compete  with  existing 
members  had  to  pay  ten  percent  of  the  total  assessments  which 
those  other  papers  had  paid  since  1900,  payment  to  be  distrib- 
uted to  the  rivals.61  By  1943,  this  meant  that  an  AP  membership 
for  a  new  Boston  morning  paper  would  have  cost  $253,680.16; 
for  a  new  Washington,  D.C.  morning  paper,  $118,930.08;  for  a 
morning  New  York  paper,  $824,333. 82. 62  After  the  Government 
instigated  suit  against  this  practice,  AP  was  enjoined  in  1943  from 
enforcing  the  rules  in  Associated  Press  v.  United  States63  but 
was  allowed  to  frame  new  rules  of  admission  so  long  as  they  did 
not  relate  to  the  applicant's  competitive  status.64  As  a  result  of 
this  case  AP  membership  did  expand  considerably,  from  1274  in 
1943  to  1708  in  1949,  and  radio  stations  were  admitted  to  mem- 
bership for  the  first  time.65 

Despite  these  gains,  however,  the  new  rules  still  hamper  new 
entry.  Applicants  must  meet  standards  of  qualification  with 
respect  to  paid  circulation,  staff,  plant,  and  the  ability  to  supply 
AP  with  local  news  before  they  can  join.60  These  standards, 
though  innocuous  on  their  face,  mean  that  a  newspaper  must  al- 
ready be  established  before  it  can  join  AP  and  receive  the  news 
service  which  it  might  need  to  establish  itself  in  the  first  place. 
To  quote  the  unfortunate  Dworkin  again:  °7 

[W]e  were  given  to  understand  that  the  Associated  Press  was  a 
cooperative,  owned  by  its  subscribers,  that  one  would  have  to  ful- 
fill certain  membership  requirements  and  that  this  would  take  a 

60  Nevertheless,  more  than  half  the  material  still  comes  from  member  papers. 
C.  Lindstrom,  supra  note  46,  at  134. 

61  United  States  v.  Associated  Press,  52   F.  Supp.  362,  365    (S.D.N.Y.   1943). 
aff'd,  326  U.S.  1  (1945). 

62  Id.  at  367. 

63  326  U.S.  1  (194s),  aff'g  52  F.  Supp.  362  (S.D.N.Y.  1943). 

64  Id.  at  21. 

65  Kreps,  The  Newspaper  Industry,  in  W.  Adams,  The  Structure  of  American 
Industry  509,  515  (3d  ed.  1961). 

66  Id. 

67  Senate  Hearings  pt.  2,  at  732-33. 
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certain  amount  of  time.   We  didn't  have  the  time.   We  wanted 
the  wire  service  as  soon  as  we  possibly  could  get  it. 

Such  membership  restrictions,  if  proven,  would  not  be  justi- 
fiable at  all  were  it  not  for  the  cooperative,  news-sharing  char- 
acter of  the  AP  organization.  The  mutual  dependence  which  the 
organization  entails  in  cases  where  news  stories  originate  with 
members  does  require  some  assurance  of  members'  reliability. 
The  real  question,  however,  is  whether  membership  restrictions 
are  the  most  reasonable  means  of  assuring  it. 

First,  new  papers  more  often  than  not  start  up  in  the  larger 
cities  where  existing  papers  would  probably  be  receiving  both  AP 
and  UPI.68  Consequently,  the  reliability  of  a  competing  new 
entrant's  reporting  could  be  initially  checked  in  most  cases.  Yet 
even  if  reliability  could  not  be  checked  from  the  start,  no  reason 
appears  why  AP  must  in  all  cases  place  immediate  reliance  on  a 
new  member.  AP  survived  before  the  new  member  came  in;  it 
would  not  seem  burdensome  for  it  to  refrain  for  a  short  while 
from  relying  on  the  new  entrant's  news-gathering  abilities.  Al- 
ternatively, AP  could  use  the  new  paper's  dispatches,  but  flag 
them  to  warn  other  members.  To  be  sure,  the  new  entrant  would 
then  be  enjoying  a  free  ride  of  sorts,  receiving  news  while  not 
having  to  provide  any  in  return.  But  AP  could  surely  demand  a 
special  fee  for  such  service,  and  the  fee  would  be  far  less  burden- 
some for  the  new  entrant  than  the  present  exclusion. 

The  other  major  news  service,  UPI,  belongs  to  the  E.  W. 
Scripps  Company,  which  also  owns  the  Scripps-Howard  news- 
paper chain.  As  a  news  service  run  for  profit,  UPI  has  no  mem- 
bership problems,  but  like  AP,  it  has  close  associations  with 
existing  newspapers.  UPI  belongs  to  an  organization  which  also 
owns  seventeen  newspapers  69  and  it  derives  its  patronage  from 
established  newspaper  publishers.  Allegedly,  UPI  has  made  its 
services  difficult  for  new  entrants  to  secure. 

At  the  recent  hearings,  John  Malone,  a  consulting  economist 
familiar  with  the  newspaper  business,  made  the  following  com- 
ments on  UPFs  contracting  methods:  70 

If  you  have  looked  at  the  contracts,  you  not  only  have  to  pay  the 
first  year  in  advance  or  perhaps  the  first  2  or  3  years,  depending 
on  the  bargaining  position  of  your  opponent,  but  ....  [i]f  you 
want  to  discontinue  publication  or  anything  else,  the  rest  of  the 
contract  becomes  due  and  payable. 

What  this  means  to  the  new  entrant  has  been  described  by  Mr. 

68  See  note  106  infra. 

69  Senate  Hearings  pt.  1,  at  264. 
10  Id.  pt.  2,  at  975. 
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Dworkin,  the  Detroit  publisher  quoted  earlier,  who  was  unable  to 
obtain  wire  services.  Mr.  Dworkin  testified  that  after  great  diffi- 
culty even  reaching  UPI,  he  finally  started  negotiations,  which, 
he  alleged,  went  as  follows:  71 

We  were  told  we  would  have  to  sign  a  5-year  contract,  at  close 
to  $2,500  per  week,  and  pay  the  last  year  in  advance  —  an 
amount  in  excess  of  $128,000.  These  were  impossible  and  un- 
realistic conditions.  We  told  them  we  did  not  want  the  entire 
package  of  services.  [A  wire  service  offers  a  great  many  wires.] 
They  said  all  or  nothing.  We  offered  to  pay  them  $3,000  per 
week,  payable  2  weeks  in  advance,  in  cash,  and  again  this  wasn't 
for  everything.  We  offered  to  assume  all  installation  costs.  We 
offered  to  deposit  the  money  in  the  bank  of  their  choice.  Their 
answer  was  "No." 

UPI  admits  that  it  sometimes  demands  payment  in  advance.72 
Its  officials  give  several  reasons  for  the  practice.  According  to 
Jack  Howard,  President  and  General  Manager  of  UPFs  parent 
company,  payment  in  advance  is  necessary  because  "there  have 
been  so  many  attempts  by  some  people  who  were  not  primarily 
in  the  business  to  launch  a  newspaper  and  then  it  fails  and  off 
they  go  and  the  press  association  is  holding  the  bag  for  some 
money."  73  Mr.  Howard's  statement  has  been  amplified  by  a  UPI 
vice  president,  Frank  Tremaine,  who  according  to  a  news  article 
explained  that 74 

the  existence  of  competition  had  nothing  to  do  with  his  company's 
price  or  demands  for  down-payments  and  long-term  contracts. 

Down-payments,  usually  covering  at  least  the  cost  of  the  serv- 
ice for  one  year,  are  required  when  the  U.P.I,  feels  uncertain 
about  the  soundness  of  the  financial  backing  for  a  new  newspaper. 

Certainly,  UPI  has  a  right  to  seek  contractual  arrangements 
with  new  entrants  which  will  legitimately  protect  its  interests. 
But  it  is  difficult  to  see  how  UPI  protects  any  legitimate  interest 
if  in  fact  it  does  compel  new  entrants,  especially  those  entering 
a  competitive  situation,  to  sign  long  term  contracts,  pay  fees  years 
in  advance,  and  submit  to  the  penalty  clause  of  having  the  entire 
contract  fall  due  in  case  of  default.75  Since  the  cost  of  installing 
UPI  service  would  be  no  more  than  $200  in  a  city  to  which  UPI 
already  had  wires  70  (almost  every  large  city  in  the  country),  re- 
quirement of  a  year's  payment  in  advance  is  not  necessary  to 


71  Id.  at  723. 

72  Id.  pt.  i,  at  279. 

73  Id. 

74N.Y.  Times,  Mar.  20,  1968,  at  44,  col.  2. 

73  Senate  Hearings  pt.  2,  at  975. 

76N.Y.  Times,  Mar.  20,  1968,  at  44,  col.  2. 
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secure  the  investment.  The  offer  of  $3000  per  week  two  weeks 
in  advance,  which  Mr.  Dworkin  claims  to  have  made,  should  cer- 
tainly have  removed  any  such  worries.  And  if  UPI  actually  does 
demand  such  high  security  payments,  they  seem  particularly  un- 
necessary in  light  of  the  respectable  backing  of  some  of  the  new 
papers,  all  entering  against  established  opposition.77 

If  the  allegations  made  concerning  UPI  are  proved  to  be  true, 
they  appear  to  lay  a  basis  for  antitrust  attack.  Even  though  it  is 
a  business  corporation  and  not  an  association  of  member  news- 
papers like  AP,  UPI  does  provide  an  equally  essential  news  serv- 
ice 78  and  belongs  to  a  newspaper  chain  against  which  some  new 
entrants  might  compete.  The  motivation  for  raising  entry  bar- 
riers, if  UPI  does  so,  is  probably  to  please  other  customers,  and 
perhaps  to  benefit  the  Scripps-Howard  newspapers  in  particular, 
since  UPI  clearly  could  not  raise  entry  barriers  against  new  pa- 
pers in  Scripps-Howard  cities  alone.79  The  alleged  failure  of  UPI 
to  maximize  its  profits,  therefore,  might  indicate  a  combination 
or  conspiracy  in  restraint  of  trade  between  the  company  and  its 
owners  and  customers,  analogous  to  that  in  Associated  Press  v. 
United  States,60  and  subject  to  prohibition  under  section  1  of  the 
Sherman  Act. 

Even  if  UPI  were  found  liable,  there  would  remain  the  ques- 
tion whether  the  Government  should  seek  to  divest  Scripps- 
Howard  of  its  ownership  of  UPI  or  merely  to  change  the  prac- 
tices found  improper.  Divestiture  has  the  advantages  of  reducing 
Scripps-Howard 's  general  power  in  the  industry  and  of  depriving 
UPI  of  a  motive  for  discriminatory  practices.  On  the  other  hand, 
divestiture  seems  a  severe  penalty  when  the  putative  harm  to 
competition  can  be  eliminated  through  a  decree  proscribing  un- 
reasonable rate  policies.  This  latter  procedure,  simpler  and  less 
vindictive,  would  be  preferable.   Although  contract  terms  would 

77  In  one  case,  William  Loeb,  publisher  of  the  Manchester  (N.H.)  Union- Leader 
and  various  other  New  England  papers,  sought  UPI  service  for  a  new  paper  in 
Haverhill,  Massachusetts.  According  to  Loeb,  UPI  demanded  a  seven-year  contract, 
two  years  payable  in  advance  (UPI  rates  approximate  $2000  per  week).  Only  be- 
cause Loeb  had  family  connections  with  the  Scripps  chain,  he  said,  did  his  story  end 
satisfactorily.   Senate  Hearings  pt.  2,  at  990-91. 

UPI  apparently  was  also  "uncertain  about  the  soundness  of  the  financial  back- 
ing" of  O.  Roy  Chalk,  who  was  reportedly  asked  for  advance  payment  of  $108,000 
for  service  to  a  new  paper  in  Washington,  D.C.  (where  he  owns  the  transit  system) 
and  $250,000  for  service  in  New  York  City  (headquarters  of  his  airline,  Trans 
Carribbean  Airways,  and  city  of  publication  for  the  largest  Spanish  language  news- 
paper in  this  country,  which  he  also  owns).  N.Y.  Times,  Mar.  20,  1968,  at  44, 
col.  2. 

78  See  p.  331  supra. 

79  Cf.  United  States  v.  Associated  Press,  52  F.  Supp.  362  (S.D.N.Y.  1943),  aff'd, 
326  U.S.  1  (1945). 

80  Id. 
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depend  on  numerous  factors,81  it  should  not  be  impossible  for  a 
court  to  arrive  at  a  reasonable  formula  regulating  payments  in 
advance.82 

j.  Feature  Syndicates.  —  Most  of  the  material  in  a  news- 
paper besides  news  and  advertising  is  bought  from  feature  syndi- 
cates, which  devise  or  collect  items  and  market  them  throughout 
the  nation.  Some  papers  do  generate  much  of  this  material  for 
themselves  —  the  New  York  Times,  for  example,  which  in  turn 
defrays  costs  by  syndicating  and  selling  the  material  —  but  most 
newspapers  do  not.  A  large  number  of  syndicated  features  exist, 
but  nearly  all  of  the  better  known  belong  to  one  of  only  three 
or  four  syndicates.83  The  importance  of  features  to  the  competi- 
tive success  of  a  newspaper  depends  on  the  paper's  style  and 
readership.  The  New  York  Times,  the  Wall  Street  Journal,  and 
the  Christian  Science  Monitor  carry  few  features,  while  less 
sophisticated  papers  tend  to  rely  more  heavily  on  such  feature 
material  as  comic  strips,  cartoons,  syndicated  political  pundits, 
and  gossip  columnists.  Although  the  importance  of  any  particu- 
lar feature  is  difficult  to  gauge  in  comparison  to  available  sub- 
stitutes,84 editors  (especially  editors  of  new  entrants)  do  need 
access  to  the  particular  features  they  want  if  they  are  to  compete 
freely  in  content.85 

At  present,  syndicates  sell  their  features  with  guarantees  of 
territorial  exclusivity.   The  size  of  the  territory  depends  on  cus- 

81  The  terms  of  a  UPI  contract  presently  depend  on  such  matters  as  the  number 
of  wires  taken,  the  size  of  a  paper's  city,  and  trie  paper's  circulation  and  financial 
stability.  Senate  Hearings  pt.  2,  at  975.  It  is  not  suggested  here  that  UPI  be  for- 
bidden from  basing  terms  on  such  a  factor  as  the  last,  but  only  that  it  do  so  no 
more  than  necessary  to  protect  itself. 

82  In  addition  to  excluding  new  entrants  by  requiring  high  advance  pay- 
ments or  denying  membership,  the  wire  services  have  required  subscribers  to  re- 
ceive several  wires,  even  if  they  want  only  one.  However,  in  Associated  Press  v. 
Taft-Ingalls  Corp.,  340  F.2d  753  (6th  Cir.),  cert,  denied,  382  U.S.  820  (1965),  such 
a  requirement  was  held  to  be  an  illegal  tie,  violating  section  1  of  the  Sherman  Act. 

83  Hill  Interview. 

84  Senate  Hearings  pt.  1,  at  400;  Hill  Interview. 

85  As  one  publisher  said,  "It  is  not  possible  to  state  that  syndicated  features 
are  the  major  difference  between  a  newspaper's  succeeding  or  failing.  But  when  a 
newspaper  is  just  starting  out  10  establish  itself,  the  lack  of  good  comics  or  features 
could  be  the  difference  between  life  and  death."  Senate  Hearings  pt.  2,  at  783 
(testimony  of  Harry  R.  Horvitz,  publisher  of  several  Ohio  newspapers).  Another 
publisher  stated,  "I  think  it  is  extremely  difficult  to  start  a  newspaper,  and  not 
simply  because  it  is  an  extremely  expensive  thing  to  do.  If  you  and  I,  Senator,  had 
whatever  was  financially  required  to  start  a  newspaper  in  Los  Angeles  tomorrow, 
what  would  we  use  for  features?  We  could  not  buy  them,  probably.  We  would 
have  difficulty  because  the  good  ones  are  tied  up  territorially.  ...  I  think  we 
would  have  trouble  getting  syndicated  columns.  .  .  .  Good  ones.  I  have  to  empha- 
size that.  There  are  an  awful  lot  of  syndicated  columns.  .  .  .  Some  are  not  worth 
printing."  Id.  pt.  1,  at  304  (testimony  of  Norman  Cherniss,  Editor,  Riverside 
(Cal.)  Press-Enterprise). 
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torn,  bargaining,  and  how  much  the  paper  is  willing  to  pay.  In 
many  cases  the  territories  are  very  large.  Most  of  the  Washing- 
ton Evening  Star's  territories  extend  halfway  to  Baltimore  on 
one  side  and  halfway  to  Richmond  on  the  other,  although  the 
precise  extent  of  the  territory  varies  with  the  feature.80  The  Los 
Angeles  Times  "has  followed  a  policy  of  obtaining  exclusive 
rights  in  the  area  of  Santa  Barbara  on  the  north  to  San  Diego 
on  the  south  and  to  the  Colorado  River  on  the  east;  its  policy 
has  been  and  is  to  deny  use  of  such  features  to  other  daily  news- 
papers in  its  exclusive  area."  87  And  the  Philadelphia  Evening 
Bulletin  is  said  to  pay  high  rates  for  an  exclusive  territory  cov- 
ering Delaware,  southern  New  Jersey,  and  all  of  Pennsylvania.88 

Various  practices  increase  the  anticompetitive  impact  of  ex- 
clusive territories.  Frequently,  features  are  sold  in  packages,  so 
that  a  newspaper  obtains  exclusive  rights  to  several  features 
simultaneously,  whether  or  not  it  publishes  them  all.89  A  paper 
might  also  buy  particular  features  expressly  to  prevent  rivals 
from  using  them.90  Feature  services  naturally  develop  close  rela- 
tions with  their  best  customers,  the  largest  papers,  and  often  offer 
anything  new  to  them  first.91  Obviously,  the  more  market  power 
a  paper  has  in  its  area,  the  more  important  it  is  to  the  feature 
services  to  keep  its  business,  so  that  monopolies  tend  to  have 
firmer  relations  with  the  services  than  do  papers  with  competitors. 

If  exclusive  territories  were  abolished,  a  substantial  competi- 
tive disadvantage  for  small  papers  and  new  competitors  would 
end.  New  entrants  and  small  competitors,  whose  readers  expect 
them  to  carry  certain  features,  or  certain  types  of  features,  would 
be  able  to  obtain  them,  and  could  compete  on  something  like 
equal  terms.  Defenders  of  exclusive  territories,  however,  paint 
a  nightmarish  picture  of  a  city's  newspapers  all  publishing  ex- 

86  Interview  with  John  H.  Kauffmann,  President,  Washington  Evening  Star,  in 
Washington,  D.C.,  Dec.  8,  1967  [hereinafter  cited  as  Kauffmann  Interview]. 

87  United  States  v.  Times  Mirror  Co.,  274  F.  Supp.  606,  609-10  (CD.  Cal. 
1967),  aff'd  mem.,  390  U.S.  712  (1968).  William  Loeb,  publisher  of  the  Manchester 
(N.H.)  Union-Leader,  has  stated  that  Boston  papers  tie  up  features  and  comics 
which  he  wants.  Senate  Hearings  pt.  2,  at  999.  The  San  Francisco  Chronicle  re- 
portedly prevents  newspapers  from  using  certain  features  as  far  away  as  Stockton, 
California,  about  a  hundred  miles  to  the  east.  Id.  pt.  1,  at  393. 

86  Senate  Hearings  pt.  1,  at  394;  Hill  Interview.  A  similar  problem  of  exclusive 
dealing  has  existed  with  regard  to  advertising  mat  services,  which  provide  the  fairly 
standard  art  work  used  by  middle-sized  and  small  newspapers  which  cannot  afford 
their  own  art  departments.  The  Government  has  obtained  consent  judgments  against 
two  major  services  for  granting  exclusive  contracts  to  newspapers.  United  States  v. 
Metro  Associated  Services,  Inc.,  1964  Trade  Cas.  fl  71,078  (D.  Iowa  1964)  ;  United 
States  v.  Stamps-Conhaim-Whitehead,  Inc.,   1963   Trade  Cas.   fl   70,857   (D.  Iowa 

1963). 

89  Hill  Interview. 

90  See,  e.g.,  Senate  Hearings  pt.  1,  at  300-01 ;  id.  pt.  2,  at  781-83. 

91  Hill  Interview. 
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actly  the  same  comic  strips,  the  same  cartoons,  the  same  political, 
sports,  and  gossip  columnists,  the  same  crossword  puzzles,  and 
even  the  same  bridge  advice.92  Yet  the  same  editors  who  invoke 
this  vision  admit  that  they  have  no  very  accurate  way  of  deter- 
mining which  of  the  several  well  known  features  are  most  popu- 
lar, that  putting  together  a  newspaper  is  a  subjective  task,  and 
that  a  new  entrant  must  offer  something  different  from  the  exist- 
ing fare  if  he  hopes  to  succeed.93  Thus,  while  an  editor  might 
need  to  use  one  or  two  features  already  employed  by  his  com- 
petitors, he  would  naturally  avoid  any  great  duplication. 

Although  exclusive  territorial  rights  to  features  are  clearly 
anticompetitive  in  their  usual  effects,  their  status  under  the  anti- 
trust laws  is  not  entirely  certain.  Lower  federal  court  decisions 
have  indicated  that  an  agreement  by  a  seller  of  goods  not  to  es- 
tablish new,  competing  outlets  in  a  particular  area  will  be  struck 
down  whenever  it  is  "reasonably  calculated  to  prejudice  the  pub- 
lic interest  by  unduly  restricting  the  free  flow  of  interstate  com- 
merce." 94  Such  a  standard  would  reach  the  practices  described 
above  without  difficulty  in  many,  if  not  most  cases.95  However, 
the  fact  that  syndicates  copyright  their  features  complicates  the 
application  of  this  test  to  the  newspaper  industry.  Although  the 
copyright  law  does  not  refer  to  the  subject  of  exclusive  assign- 
ments, the  patent  code  explicitly  authorizes  all  patentees  to  sell 
"an  exclusive  right  ...  to  the  whole  or  any  specified  part  of 
the  United  States."  96  This  language  has  been  held  to  authorize 
guarantees  that  the  patentee  will  not  issue  competing  licenses.97 
Copyrights  as  well  as  patents  create  a  limited  monopoly  right  in 
the  owner,  and  it  can  be  argued  that  exclusive  licenses  should 
receive  the  same  treatment  in  both  cases. 

This  view  has  been  adopted  by  the  Supreme  Court  in  regard 

32  Senate  Hearings  pt.  i,  at  280  (testimony  of  Jack  Howard,  President  &  General 
Manager,  Scripps-Howard  Newspapers)  ;  Hill  Interview. 

93  Authorities  cited  note  92  supra. 

94  Schwing  Motor  Co.  v.  Hudson  Sales  Corp.,  138  F.  Supp.  899,  903  (D.  Md.), 
aff'd  per  curiam,  239  F.2d  176  (4th  Cir.  1956),  cert,  denied,  355  U.S.  823  (1957); 
see  Packard  Motor  Car  Co.  v.  Webster  Motor  Car  Co.,  243  F.2d  418  (D.C.  Cir.), 
cert,  denied,  355  U.S.  822  (1957) ;  Paramount  Film  Distrib.  Corp.  v.  Village  Theater, 
Inc.,  228  F.2d  721  (10th  Cir.  1955);  Jordan,  Exclusive  and  Restricted  Sales  Areas 
Under  the  Antitrust  Laws,  9  U.C.L.A.L.  Rev.  hi,  141-42  (1962)  ;  Note,  Restricted 
Channels  of  Distribution  Under  the  Sherman  Act,  75  Harv.  L.  Rev.  795,  824-27 
(1962). 

95  The  exceptions  might  be  new  newspapers  or  papers  using  an  untried  feature. 
9835U.S.C.  §  261  (1964). 

97  E.g.,  Waterman  v.  MacKenzie,  138  U.S.  252  (1891)  (decided  under  Rev.  Stat. 
4898  (1873),  from  which  35  U.S.C.  §  261  derives).  However,  it  has  been  forcefully 
argued  that  §  261  should  not  be  interpreted  to  allow  exclusive  licenses.  Baxter, 
Legal  Restrictions  on  Exploitation  of  the  Patent  Monopoly:  An  Economic  Analysis, 
76  Yale  L.J.  267,  348-52  (1966). 
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to  motion  picture  "clearances,"  or  contracts  that  the  licensor  will 
not  permit  a  movie  to  be  shown  by  any  other  theater  in  an  ex- 
hibitor's vicinity  for  a  specified  length  of  time  in  the  future.  In 
United  States  v.  Paramount  Pictures,  Inc.,98  the  Court  upheld 
such  contracts,  except  those  containing  protection  "in  excess  of 
what  is  reasonably  necessary  to  protect  the  licensee  in  the  run 
granted."  "  This  decision  recognizes  that  the  value  of  a  film, 
which  depends  both  on  its  novelty  and  on  differentiation  from 
other  movies,  cannot  be  realized  unless  exhibitors  are  permitted 
exclusive  rights  to  it  for  a  reasonable  time. 

In  accordance  with  this  test  of  reasonable  protection,  the 
Antitrust  Division  in  a  suit  against  three  of  the  leading  feature 
syndicates  has  charged  only  that  the  defendants  unlawfully  con- 
tracted with  newspapers  "not  to  license  the  features  to  any  other 
newspaper  published  within  an  arbitrary  and  unreasonably  broad 
territory  surrounding  the  contracting  newspaper's  city  of  publi- 
cation." 10°  The  Justice  Department  thus  seeks  to  reduce  the 
size  of  territories  rather  than  to  abolish  them,  and  to  eliminate 
such  obvious  abuses  as  the  purchase  of  more  features  than  the 
paper  can  use  in  order  to  prevent  competitors  from  using  them. 

However,  precedent  may  not  compel  such  restraint  with  re- 
spect to  exclusive  territories  —  in  which  case  total  abolition  of 
exclusive  territories  would  be  preferable.101  The  film  cases  are 
distinguishable.  Whereas  film  clearances  merely  restrict  the  num- 
ber of  theaters  in  an  area  which  may  show  a  new  movie,  and 
thus  raise  the  price  of  seeing  it,  exclusive  features  may  cause  the 
failure  of  an  entire  newspaper,  and  thereby  deprive  the  public 
of  access  to  many  socially  desirable  items  other  than  features. 
Conversely,  the  denial  of  clearance  rights  in  the  film  industry 
might  engender  considerable  financial  uncertainty  and  instability 
on  the  part  of  theater  owners,  but  it  seems  highly  unlikely  that 
the  appearance  of  a  number  of  identical  features  in  the  same  city 
would  jeopardize  an  established  newspaper.  Finally,  it  must  be 
questioned  whether  the  right  to  grant  exclusive  territories,  and 
the  additional  license  fees  commanded  by  this  right,  provide  any 
real  incentive  or  needed  protection  for  writers.  Whereas  it  may 
be  necessary  to  grant  patentees  the  right  to  assign  exclusive  ter- 


98334U.S.  131  (1948). 
99  Id.  at  147. 


100  Complaint  at  4,  United  States  v.  Chicago  Tribune-New  York  News  Syndi- 
cate, Inc.,  67  Civ.  4596  (S.D.N.Y.,  filed  Nov.  21,  1967).  Identical  complaints  were 
filed  simultaneously  in  United  States  v.  Field  Enterprises,  Inc.,  67  Civ.  4597.  and 
United  States  v.  Hearst  Corp.,  67  Civ.  4598. 

101  Referring  to  the  Justice  Department's  cases,  Mr.  Harry  Horvitz  asserted: 
"This  action  will  be  almost  completely  ineffective.  The  only  real  meaningful  news- 
paper competition  which  can  exist  in  America  today  is  where  the  people  are,  right 
in  the  cities  and  their  suburbs."  Senate  Hearings  pt.  2,  at  783. 
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ritories  in  order  to  encourage  them  to  license  their  product,  fea- 
ture syndicates  need  no  such  stimulus  since  their  product  has  no 
value  unless  licensed.  Indeed,  even  in  the  patent  field,  the  waver- 
ing status  of  the  General  Electric  case  102  indicates  a  general 
judicial  reluctance  to  extend  monopoly  rights  at  the  expense  of 
competition. 

In  light  of  these  considerations,  exclusive  territories  should  be 
forbidden  altogether,  except  perhaps  in  a  few  special  cases:  where 
a  beginning  newspaper  needs  special  privileges  in  order  to  estab- 
lish itself,  or  a  new  feature  similarly  needs  to  be  sold  with  special 
incentives.103  In  both  these  cases,  a  reasonable  time  limit  on 
exclusive  use  would  eliminate  abuse.  Also,  a  newspaper  which 
syndicates  its  own  features  might  justifiably  refuse  to  permit 
their  use  by  its  own  competitors.  But  none  of  these  justifi- 
cations applies  to  the  great  majority  of  exclusive  use  contracts 
now  in  existence,  and  enforcement  of  the  antitrust  laws  to  elimi- 
nate them  is  badly  needed.  Unless  editors  can  have  access  to  the 
materials  they  need  to  create  the  paper  they  want,  competition 
in  newspaper  content  will  be  impossible.  The  elimination  of  ex- 
clusives  should  have  the  same  effect  as  a  requirement  that  the 
feature  services  deal  with  all  would-be  customers.  To  do  so  would 
normally  serve  to  maximize  the  service's  profits,  and  contrary 
behavior  would  tend  to  indicate  threatened  retaliation  by  an  es- 
tablished buyer.  Such  coercion  could  be  prosecuted  as  an  attempt 
to  monopolize.  Although  the  net  effect  of  antitrust  action  against 
exclusives  on  syndicate  profits  must  be  speculative,  it  is  possible 
that  they  would  be  lowered.  However,  any  probable  cost  to  the 
syndicate  seems  eminently  justified  by  the  need  for  more  vigorous 
newspaper  competition. 

This  completes  the  catalogue  of  anticompetitive  practices  in 
the  pursuit  of  circulation.  Others,  less  peculiar  to  the  newspaper 
industry,  also  exist  but  will  not  be  discussed  here.104  The  bar- 
riers to  competition  and  new  entry  are  formidable.    Exclusive 

102  United  States  v.  General  Electric  Co.,  272  U.S.  476  (1926)  (patentees  may 
fix  prices  of  licensees)  ;  see  United  States  v.  Line  Material  Co.,  333  U.S.  287,  315 
(1948)  (Douglas,  Black,  Murphy  &  Rutledge,  JJ.,  concurring  on  ground  that 
General  Electric  should  be  overruled). 

103  Cf.  Note,  supra  note  94,  at  826. 

104  See,  e.g.,  Kansas  City  Star  Co.  v.  United  States,  240  F.2d  643  (8th  *Cir. 
1957)  (exclusive-dealing  contracts  with  advertisers) ;  United  States  v.  Lindsay- 
Schaub  Newspapers,  Inc.,  1967  Trade  Cas.  fl  72,085  (E.D.  111.  1967)  (predatory 
price  cutting  and  coercion  of  advertisers) ;  Union  Leader  Corp.  v.  Newspapers 
of  New  England,  Inc.,  180  F.  Supp.  125  (D.  Mass.),  aff'd  as  modified,  284  F.2d 
582  (1st  Cir.  i960),  cert,  denied,  365  U.S.  833  (1961)  (rebates);  Greenspun  v. 
McCarron,  105  F.  Supp.  662  (D.  Nev.  1952)  (newspaper  organizing  boycott  of 
advertisers  against  competitor).    See  also  Senate  Hearings  pt.  2,  at  643. 
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distributorships,  bought  circulation,  and  restricted  access  to  news 
services  and  features  presently  confront  anyone  hoping  to  start 
or  maintain  a  paper  against  established  competition. 

The  newspaper  industry  is  neither  alone  nor  unusual  among 
industries  in  its  readiness  to  adopt  anticompetitive  practices. 
The  perennial  laxness  of  antitrust  enforcement  in  the  industry 
must  be  held  mostly  responsible  for  their  proliferation.  In 
1963,  ANPA's  General  Counsel  told  the  House  Subcommittee 
on  Antitrust  that  the  entire  century  had  seen  only  eight  important 
antitrust  cases  involving  the  newspaper  industry.105  Three  of 
those  he  mentioned  were  private  suits,  and  only  one  of  the  eight 
cases  involved  the  practices  catalogued  above.  Since  1963,  the 
Government  has  been  more  active,  but  important  restraints  re- 
main to  be  attacked.  It  seems  likely  that,  whatever  the  ultimate 
ability  of  competition  to  survive  in  the  newspaper  industry  may 
be,  the  prevalence  of  anticompetitive  practices  in  the  circulation 
effort  has  prevented  any  fair  test  of  it  so  far.  Certainly,  until 
these  practices  end,  no  ordinary  man  would  lightly  enter  the 
newspaper  industry  as  a  competitor  of  existing  papers.106 


105  House  Hearings  260.  The  General  Counsel,  Arthur  B.  Hanson,  listed  The 
News,  Inc.  v.  Lindsay  Newspapers,  Inc.,  1962  Trade  Cas.  f  70,398  (S.D.  Fla.  1962) ; 
Union  Leader  Corp.  v.  Newspapers  of  New  England,  Inc.,  180  F.  Supp.  125  (D. 
Mass.  1959),  aff'd  as  modified,  284  F.2d  582  (1st  Cir.  i960),  cert,  denied,  365  U.S. 
833  (1961);  United  States  v.  Harte-Hanks  Newspapers,  Inc.,  170  F.  Supp.  227 
(N.D.  Tex.  1959) ;  Kansas  City  Star  Co.  v.  United  States,  240  F.2d  643  (8th  Cir.), 
cert,  denied,  354  U.S.  923  (1957) ;  Times-Picayune  Publishing  Co.  v.  United  States, 
345  U.S.  594  (1953);  Greenspun  v.  McCarran,  105  F.  Supp.  662  (D.  Nev.  1952); 
Lorain  Journal  Co.  v.  United  States,  342  U.S.  143  (1951) ;  Associated  Press  v. 
United  States,  326  U.S.  1  (1951).  See  also  Associated  Press  v.  Taft-Ingalls- Corp., 
340  F.2d  753  (6th  Cir.),  cert,  denied,  382  U.S.  820  (1965). 

106  See,  e.g.,  2  Z.  Chafee,  supra  note  16,  at  588.  In  1963,  Norman  Chandler 
stated  that  his  Los  Angeles  Mirror  was  the  first  new  metropolitan  paper  started 
since  World  War  II.  House  Hearings  478  (statement  of  Norman  Chandler  at  2). 
Another  major  publisher,  J.  W.  Gallivan  of  the  Salt  Lake  City  Tribune,  noted:  "In 
the  daily  field,  some  pretty  bug  [sic]  purses  have  been  emptied  trying  to  compete 
with  an  established  newspaper.  We  can  find  no  evidence  of  a  successful  entry  in  a 
metropolitan  market  since  the  twenties."  Senate  Hearings  pt.  2,  at  874.  Since  1962, 
there  have  been  several  new  starts:  the  Western  Edition  of  the  New  York  Times 
(according  to  one  analysis,  it  failed  because  it  could  not  penetrate  the  Los  Angeles 
market  enough  to  attract  local  retailers,  see  Brinton,  Failure  of  the  Western  Edition 
of  the  New  York  Times,  41  Journ.  Q.  170  (1964)) ;  the  New  York  Daily  Column, 
which  consists  entirely  of  features,  with  no  news  (it  began  publication  on  the  day 
after  President  Johnson  announced  he  would  not  run  for  reelection,  with  an  analysis 
of  President  Johnson's  campaign  strategy)  ;  papers  begun  in  New  York  and  Wash- 
ington, D.C.,  by  O.  Roy  Chalk  in  1967,  with  the  Washington  paper  being  distrib- 
uted through  the  transit  system  which  he  owns;  and  a  new  evening  newspaper  in 
Chattanooga,  Tennessee,  started  by  the  morning  partner  of  a  joint  newspaper 
enterprise  after  the  arrangement  had  disintegrated  and  the  evening  partner  resumed 
independent  publication. 
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III.  Newsprint 

Newsprint  is  perhaps  the  single  most  important  cost  factor 
in  newspaper  production,107  and  for  this  reason  naturally  at- 
tracts antitrust  attention.108  Because  fixed  costs  of  newsprint 
production  are  particularly  high,109  the  industry  finds  idle  capac- 
ity especially  dangerous.  It  therefore  seeks  to  stabilize  demand 
through  such  devices  as  zone  prices  and  long  term  contracts  at 
uniform  delivered  prices.110  Price  leadership  also  characterises 
the  industry.111  But  although  these  factors  do  make  the  industry 
suspect,  they  appear  to  impose  no  present  harm  on  newspaper 
competition. 

Between  seventy-five  and  ninety  percent  of  all  newsprint  is 
sold  under  long  term  contracts  to  about  200  newspapers.112  The 
others  pay  slightly  more  to  distributors  or  to  the  spot  market, 
where  excess  newsprint  is  sold.113  There  is  no  evidence  that 
newspapers  are  ever  intentionally  prevented  from  having  con- 
tracts; rather,  most  cannot  afford  the  storage  space  necessary 
to  take  factory  delivery  on  contract.  It  would  be  uneconomical 
for  newsprint  companies  to  deliver  in  less  than  carload  lots,  since 
the  full  car  must  be  paid  for  anyway.  But  it  is  also  uneconomical 
for  newspapers  to  store  more  than  about  a  month's  supply  114  of 
the  bulky  newsprint.  Consequently,  until  a  newspaper  is  large 
enough  to  use  several  carloads  of  newsprint  a  month,  so  that 
storing  a  fraction  of  a  carload  does  not  unduly  strain  facilities, 
it  cannot  contract  directly  for  newsprint.  Antitrust  action  would 
not,  therefore,  help  smaller  newspapers  to  secure  the  contracts 
they  now  lack.  Although  having  a  contract  does  give  larger  pa- 
pers an  undeniable  advantage  in  terms  of  slightly  lower  prices 
and,  above  all,  stability  of  supply,115  there  is  no  guarantee  that 

107  Newsprint  ranges  from  16%  to  50%  of  total  costs,  depending  on  a  paper's 
size.    Editor  &  Publisher,  Mar.  26,  1966,  at  14. 

108  See,  e.g.,  Comment,  supra  note  17,  at  959-66. 

109  In  1949,  average  plant  investment  of  five  leading  newsprint  producers  ex- 
ceeded $78  per  $100  sales.  By  comparison,  the  figure  for  steel  was  $42,  and  that 
for  all  other  manufacturing,  $27.  See  L.  Ellis,  Newsprint:  Producers,  Publish- 
ers, Political  Pressures  23  n.3   (i960)    [hereinafter  cited  as  Ellis]. 

110  S.  Whitney,  Antitrust  Policies  (1958)  [hereinafter  cited  as  Whitney]. 

111  Ellis  22;  Whitney  372,  377. 

112  Whitney  333,  371.  If  these  are  the  largest  200  newspapers,  as  seems  likely, 
they  include  all  newspapers  down  to  the  50,000  circulation  level. 

113  Id.  at  371. 

114  Kauffmann  Interview.  Industry  statistics  show  publishers'  stocks  to  be  slight- 
ly less  than  one-twelfth  of  the  total  yearly  consumption  of  newsprint.  Editor  & 
Publisher,  International  Yearbook  1968,  at  587-88  (1968). 

115  Particularly  at  times  of  short  supply.  In  1955,  for  example,  newsprint  prices 
in  New  York  City  were  $126  a  ton;  spot  prices  exceeded  $180  a  ton.  Whitney 
380-81. 
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abolishing  these  contracts  would  aid  competition  in  the  news- 
paper industry.  In  the  absence  of  contracts,  a  sharp  competitive 
advantage  would  appear  in  favor  of  those  papers  which  own 
their  own  newsprint  companies  —  and  shares  of  newsprint  com- 
panies are  not  so  widely  available  as  are  the  present  contracts.116 
Moreover,  it  is  not  clear  that  prohibiting  long  term  contracts  and 
other  bases  of  price  stability  and  leadership  in  the  industry  would 
have  significant  success  in  lowering  newsprint  prices. 

Despite  the  price  stability  and  leadership  in  the  newsprint 
industry,  peace  exists  precariously,  since  there  are  relatively 
many  newsprint  manufacturers.117  The  lack  of  concentration 
has  meant  that  prices  pegged  too  far  above  the  minimum  have 
led  to  deterioration  and  the  instability  so  feared  by  the  indus- 
try.118 Consequently,  newsprint  prices  are  probably  not  unduly 
high.119  By  contrast,  the  newspapers  without  contracts  experi- 
ence their  greatest  difficulties  in  times  of  short  supply  —  that  is, 
when  uncertainty  has  replaced  stability  and  manufacturers  have 
become  reluctant  to  expand  facilities  lest  they  have  idle  capac- 
ity.120 It  is  hard  to  see  how  antitrust  can  solve  the  problems 
then.  Indeed,  the  greatest  problems  of  newsprint  price  and  sup- 
ply occurred  during  the  war  years,  when  the  industry  was  closely 
controlled  by  the  United  States  and  Canadian  governments.121 
The  conclusion  that  antitrust  action  against  newsprint  suppliers 
would  not  benefit  the  newspaper  industry  receives  considerable 
support  from  the  fact  that  the  industry  has  escaped  any  serious 
antitrust  attack  so  far,  despite  extraordinary  attention  from 
Congress  and  the  FTC  during  this  century.  Between  1943  and 
1958  there  have  been  no  fewer  than  12  congressional  investiga- 
tions of  newsprint,  plus  some  FTC  studies,122  but  virtually  no 
litigation  has  resulted.123  Although  the  Canadian  location  of  most 

116  Ellis  24;  Whitney  359  (".  .  .  all  but  the  four  biggest  of  the  ten  producers 
in  the  United  States  are  believed  to  be  partly  owned  by  newspapers,  some  of  the 
largest  of  which  also  have  Canadian  interests").  Many  papers  developed  mill  con- 
nections as  insurance  during  days  of  newsprint  shortage.  See,  e.g.,  Senate  Hearings 
pt.  2,  at  563. 

117  Whitney  354.  There  are  at  least  ten  major  producers  of  newsprint  and 
many  minor  ones.  In  1951,  the  five  largest  producers  had  only  46%  of  the  indus- 
try's capacity.  Id.  at  353. 

118Kauffmann  Interview.    See  generally  Ellis  35. 

119  Whitney  376. 

120  See  note  115  supra. 

121  Half  the  net  decrease  in  newspapers  from  1909  to  19 so  occurred  during  one 
period  of  extreme  newsprint  shortage,  1937  to  1943.  Ray,  Economic  Forces  as 
Factors  in  Daily  Newspaper  Concentration,  29  Journ.  Q.  31,  34  (1952). 

122  See  bibliography  in  Ellis  203-08. 

123  The  zone  pricing  system  came  under  question  after  zone  pricing  for  cement 
was  found  unlawful,  see  FTC  v.  Cement  Institute,  333  U.S.  683  (1948),  but  the  FTC 
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newsprint  companies  has  contributed  to  the  lack  of  litigation, 
such  practices  as  long  term  contracting  and  zone  pricing  could 
surely  be  reached  were  antitrust  measures  against  these  prac- 
tices worthwhile. 


IV.  Joint  Operation  and  Merger 

In  addition  to  the  anticompetitive  practices  discussed  above, 
newspaper  competition  is  presently  inhibited  by  a  variety  of 
joint  operations,  in  which  newspapers  share  facilities  or  even 
whole  departments  in  order  to  reduce  operating  expenses.  Uni- 
formly, these  arrangements  produce  efficiencies  unavailable  to 
single  newspapers.  But  because  joint  arrangements  sometimes 
permit  the  use  of  enhanced  market  power  to  discriminate  against 
new  or  potential  competition,  either  by  object  or  by  incident, 
they  deserve  careful  analysis  in  light  of  antitrust  law. 

A.  Combination  Rates  in  Advertising 

When  two  newspapers  exist  in  the  same  city,  one  published 
in  the  evening,  one  in  the  morning,  they  may  offer  the  adver- 
tiser a  reduced  rate  if  he  places  his  advertisement  in  both  papers. 
This  reduced  price  is  called  a  combination  rate.  In  1963,  of  the 
234  American  cities  with  two  or  more  newspapers,  such  rates 
were  available  in  197.125 

Obviously,  newspapers  must  make  some  form  of  agreement 
in  order  to  offer  such  rates.  In  most  instances  both  papers  are 
owned  by  the  same  publisher;  12G  in  other  cases,  the  papers  have 
entered  a  complete  joint  operating  agreement,  under  which  they 
retain  separate  ownership  and  editorial  staffs,  but  merge  every- 
thing else.127  These  arrangements  permit  substantial  economies 
in  the  printing  of  an  identical  advertisement  in  both  papers.  If 
the  papers  were  separate,  each  would  have  to  solicit  and  bill 
for  the  ad,  and  each  might  have  to  prepare  it.    Together,  the 

took  no  action  after  publishers  testified  before  a  Congressional  committee  that  the 
system  actually  helped  them  by  enabling  newsprint  producers  to  resist  the  market 
power  of  larger  newspapers  and  maintain  uniform  prices.    Ellis  122-23. 

124  About  74%  of  the  newsprint  consumed  in  the  United  States  in  1966  came 
from  Canada.  Commodity  Research  Bureau,  Inc.,  Commodity  Yearbook  1967, 
at  240  (1967). 

125  House  Hearings  392-98  (committee  compilation). 

126  A  circumstance  which  should  not  alone  entail  Sherman  Act  immunity.  See 
United  States  v.  Yellow  Cab  Co.,  332  U.S.  218  (1947)- 

127  The  arrangements  can  take  various  forms.  The  papers  could  either  contract 
to  do  work  for  each  other,  or  form  a  third  company  to  handle  operations,  as  in 
Tucson  where  the  Tucson  Daily  Citizen  and  the  Arizona  Daily  Star  formed  Tucson 
Newspapers,  Inc.  See  United  States  v.  Citizen  Publishing  Co.,  280  F.  Supp.  978 
(D.  Ariz.  1968). 
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papers  need  do  these  things  only  once.128  In  effect,  one  paper 
sells  finished  advertising  plates  to  the  other.  Combination  rates 
also  enable  the  stronger  paper  to  help  attract  advertising  to  its 
weaker  partner. 

A  combination  rate  obviously  harms  newspapers  not  sharing 
in  it.  Printing  alone,  a  competitor  cannot  match  the  economies 
of  a  joint  printing  operation,  nor  can  he  finance  low  advertising 
rates  through  the  profitable  operation  of  a  monopoly  partner 
in  the  other  time  slot.  A  new  entrant  would  have  to  start  both 
a  morning  and  an  evening  paper  to  match  the  combination  rate, 
and  this  requirement,  involving  so  much  more  risk  and  capital 
than  a  single  paper,  provides  a  formidable  deterrent.  Indeed, 
combination  rates  must  rank  among  the  most  serious  obstacles 
to  competition  in  the  industry.129 

In  some  instances  newspapers  actually  require  advertisers  to 
use  the  combination  and  do  not  sell  advertising  space  in  the 
papers  separately  at  all.130  This  forced  combination  clearly  con- 
stitutes use  of  market  power  to  obtain  monopoly.  For  example, 
suppose  a  city  has  a  single  morning  paper  combined  with  one  of 
two  competing  afternoon  papers.  The  advertiser  who  wants  to 
use  the  morning  paper  must,  because  of  the  forced  combination, 
use  its  afternoon  partner  as  well.  If  he  wants  to  use  the  morning 
paper  together  with  the  afternoon  competitor,  he  can  do  so  only 
by  buying  space  in  both  afternoon  papers.  This  sort  of  arrange- 
ment, as  might  be  expected,  can  effectively  throttle  the  competitor. 
Although  in  1953  the  Supreme  Court  upheld  combination  rates 
in  Times-Picayune  Publishing  Co.  v.  United  States,131  they  are 
so  pernicious  that  the  Court  should  reexamine  them.  In  Times- 
Picayune  the  defendant  publisher  owned  the  only  morning  paper 
in  New  Orleans,  as  well  as  one  of  the  two  afternoon  papers. 
Advertisers  were  required  to  advertise  in  both  of  defendant's 
papers  if  they  wished  to  advertise  in  either.  The  Court  upheld 
this  arrangement  against  a  charge  that  it  constituted  illegal  tying 
in  violation  of  section  1  of  the  Sherman  Act.  The  opinion  relied 
on  two  grounds:  that  the  morning  paper,  with  forty  percent  of 

128  Provided,  of  course,  that  there  is  union  agreement.  Generally  such  agree- 
ment can  be  obtained,  but  the  Senate  Subcommittee  was  told  that  when  the  New 
York  World  Journal  Tribune  proposed  to  use  the  same  advertisements  in  its  morn- 
ing and  evening  papers,  the  union  demanded  payment  for  the  right  to  transfer 
without  resetting.    Senate  Hearings  pt.  2,  at  594;  see  pp.  364-65  infra. 

129  Joint  rates  provoked  considerable  testimony  at  the  Senate  Newspaper  Hear- 
ings by  small  publishers,  who  described  their  competitive  effect  as  "deadly."  Senate 
Hearings  pt.  1,  at  84.  See  also  House  Hearings  295-97. 

130  In  1963,  130  newspapers  offered  space  for  national  advertising  only  under  a 
forced  combination  rate  plan.   House  Hearings  395  (committee  compilation). 

131  345  U.S.  594  (1953).  But  see  United  States  v."  Lindsay-Schaub  Newspapers, 
Inc.,  1967  Trade  Cas.  fl  72,085  (E.D.  111.  1967)  (consent  judgment  forbidding, 
inter  alia,  tying  of  advertising  among  defendant's  several  newspapers). 
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total  New  Orleans  advertising,  did  not  have  a  "dominant"  posi- 
tion in  the  market,  and  that  the  morning  and  afternoon  papers 
in  fact  constituted  only  one  market,  so  that  there  was  no  tied 
service  at  all. 

Both  grounds  seem  inadequate.  Cases  subsequent  to  Times- 
Picayune  indicate  that  the  requirement  of  market  "dominance" 
has  yielded  to  one  of  distinctiveness,132  akin  to  the  test  applied 
to  patent  holders  133  or  to  suits  involving  commodities  rather 
than  services,  under  section  3  of  the  Clayton  Act.134  Since  any 
newspaper's  readership  is  to  a  large  degree  independent  of  any 
other's,135  it  seems  clear  that  each  paper  constitutes  a  distinctive 
product  for  advertisers.  This  differentiation  is  especially  clear 
as  between  morning  and  afternoon  papers.136  Finally,  there  is 
considerable  reason  to  condemn  the  tying  involved  in  Times- 
Picayune  because  a  morning  publisher  can  achieve  the  economies 
of  snaring  advertising  plates  through  the  less  restrictive  alterna- 
tive of  offering  combination  rates  in  conjunction  with  either 
afternoon  paper.137 

The  Times-Picayune  situation  is  comparatively  rare,  however, 
because  most  combination  rates  are  optional.138  Yet  combination 
rates  can  stifle  competition  even  when  advertisers  are  free  to 
reject  them  and  buy  space  in  the  morning  paper  and  its  afternoon 
rival  separately. 

An  example  from  San  Francisco,  described  to  the  Senate 
Subcommittee  on  Antitrust,  illustrates  one  type  of  harm.139  The 
senators  were  told  that  in  1965  the  morning  Chronicle  and  the 
evening  Examiner  entered  a  joint  printing  arrangement  and  estab- 
lished combination  rates.  They  were  confronted  by  only  one 
competitor,  the  evening  Oakland  Tribune.    Before  the  arrange- 

— — .  ■  —  v 

132  United  States  v.  Loew's,  Inc.,  371  U.S.  38,  45  (1962)  ("Even  absent  a  show- 
ing of  market  dominance,  the  crucial  economic  power  [to  effect  an  illegal  tie]  may 
be  inferred  from  the  tying  product's  desirability  to  consumers  or  from  uniqueness 
in  its  attributes")  (footnote  omitted).  See  also  Northern  Pac.  Ry.  v.  United  States, 
356  U.S.  1,  6  (1958) ;  Turner,  The  Validity  of  Tying  Arrangements  Under  the  Anti- 
trust Laws,  72  Harv.  L.  Rev.  50  (1958). 

133  E.g.,  International  Salt  Co.  v.  United  States,  332  U.S.  392   (1947)- 

134  E.g.,  Standard  Oil  Co.  v.  United  States,  337  U.S.  293  (i949>- 

135  Cf.  United  States  v.  Times  Mirror  Co.,  274  F.  Supp.  606,  617  (CD.  Cal. 
1967),  aff'd  mem.,  390  U.S.  712   (1968). 

136  Id. 

137  In  some  cities,  however,  labor  union  rules  may  prevent  economies  by  re- 
quiring that  advertisements  be  reset.    See  note  128  supra;  pp.  364-65  infra. 

138  But  see  note  130  supra.  Although  retail  rates  are  nearly  always  optional, 
Barber  notes  that  in  1958  only  35  out  of  176  morning-evening  single  ownerships 
made  the  combination  optional  to  general  advertisers.  Barber,  Newspaper  Mo- 
nopoly in  New  Orleans:  The  Lessons  for  Antitrust  Policy,  24  La.  L.  Rev.  503,  520 
n.53   (1964). 

139  Senate  Hearings  pt.  2,  at  634-79. 
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ment,  their  respective  advertising  rates  were  $1.20  and  $1.54  per 
line.  The  combination  rate  was  set  at  $2.58,  a  slight  reduction 
which  almost  certainly  could  be  explained  on  the  basis  of  cost 
savings.  But  much  more  significantly,  the  monopoly  Chronicle 
raised  its  rate  from  $1.20  per  line  to  $2.32  per  line,  so  that  adver- 
tisers needing  the  morning  Chronicle  could  have  the  Examiner 
for  only  $.26  more.  Obviously  the  Examiner's  incremental  costs 
were  considerably  higher  than  this  figure.  Even  more  signifi- 
cantly, the  Examiner's  costs  were  not  in  fact  incremental  to  the 
Chronicle's,  but  vice  versa:  a  retailer  wanting  to  run  the  same  ad 
in  both  papers  would  insert  it  first  in  the  afternoon  paper,  and 
then  in  the  morning  paper,  so  that  no  shopping  days  would  inter- 
vene. 

Even  when  combination  rates  do  reflect  cost  savings  accu- 
rately, however,  their  anticompetitive  effects  deserve  careful 
scrutiny.  On  the  one  hand,  the  argument  that  combination  rates 
promote  real  efficiency  by  avoiding  the  duplication  of  ad  com- 
position is  a  strong  one,  since  a  principal  reason  for  fostering 
competition  in  the  economy  is  to  promote  cost  savings  reflected 
in  lower  prices.  On  the  other  hand,  such  a  combination  often 
eliminates  whatever  advertising  rate  competition  does  exist  be- 
tween the  two  papers.140  Further,  the  lower  rates  engendered 
by  a  combination  permit  the  papers  to  reduce  competition  still 
more  drastically  by  driving  out  any  paper  not  party  to  a  similarly 
advantageous  arrangement. 

These  very  real  competitive  dangers  can  be  avoided  by  the 
application  of  a  fairly  simple  remedy.  Any  paper  selling  its 
composed  advertisements  to  a  second  paper,  and  thus  enabling 
the  latter  to  offer  a  "combined"  rate  substantially  lower  than 
its  single  rate,  should  be  required  to  offer  the  same  opportunity 
to  any  other  newspaper  expressing  an  interest.  The  prices  paid 
by  newspapers  for  such  composed  ads,  and  the  advertising  rate 
offered,  would  then  vary  in  each  case  with  the  purchasing  news- 
paper's printing  cost  and  with  the  demand  among  advertisers  for 
its  market.  Cost  savings  would  thus  be  transmitted  to  adver- 
tisers with  no  consequent  harm  to  long  range  competition. 

B.  Combined  Distribution 

In  some  cities,  two  newspapers  agree  to  share  employee  pa- 
per carriers  while  denying  use  of  such  distributors  to  potential 
new  entrants.141    These  papers  may  compete  or,  more  frequent- 

140  Senate  Hearings  pt.  i,  at  88. 

141  Senate  Hearings  pt.  2,  at  811-40.  "While  newspapers  in  a  city  often  have 
arrangements  for  the  joint  sale  of  their  papers  by  vendors,  the  new  paper  is  not 
welcomed  into  the  closed  setup."  International  Typographical  Union,  Federal 
Responsibility  for  a  Free  and  Competitive  Press  41  (1963). 
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ly,  they  may  belong  to  a  single  publisher.14-  In  either  event 
these  arrangements  doubly  deter  would-be  publishers,  for  they 
not  only  force  the  new  entrant  to  develop  his  own  distribution 
system,  but  they  also  make  sure  that  he  will  have  to  operate  his 
system  less  economically  than  the  cost-sharing  papers  can.  Closed 
combinations  for  distribution  are  therefore  even  more  pernicious 
than  the  exclusive  distributorships  discussed  earlier.  Although 
the  Government  has  not  as  yet  attempted  to  dismember  such 
a  combination,  an  even  more  preferable  disposition  would  be, 
once  again,  to  force  the  papers  to  share  their  system  with  the 
new  entrant,  thereby  easing  entry  and  lowering  costs  for  all 
concerned.143 

C.   Joint-Operating  Arrangements 

The  most  complete  form  of  combined  operation  short  of 
merger  is  a  joint-printing  arrangement,  in  which  the  two  news- 
papers retain  only  separate  publishers  and  independent  editorial 
departments.  Joint  operation  poses  serious  and  obvious  threats 
to  competition.  By  combining  all  but  editorial  functions,  such 
arrangements  effectively  end  competition  for  advertising.144  The 
power  of  two  papers  in  combination  can  infringe  competition  in 
other  ways  as  well,  as  indicated  by  the  testimony  of  Evan  Me- 
cham,  an  Arizona  publisher  who  started  the  Phoenix  Evening 
American  in  competition  with  the  combined  morning  Republic 
and  evening  Gazette.  He  alleged  that 145 

[t]he  morning  Republic  ran  promotions  almost  daily  for  the 
Gazette  and  the  Republic  carriers  were  pressed  into  service  for 
the  Gazette  order  drive.  All  carriers  were  given  a  greatly  in- 
creased payment  for  each  subscription  over  the  previous  amount 
paid  and  the  Republic  carriers  were  given  several  times  as  much  v 
for  a  Gazette  subscription  as  for  their  own  morning  Republic. 
.  .  .  [W]e  had  to  drop  the  daily  and  continue  on  a  weekly 
basis.  Had  we  had  only  the  Gazette  circulation  organization 
to  compete  with,  the  outcome  would  have  been  different. 

Finally,  when  two  papers  share  the  same  plant,  one  usually  sur- 
renders its  Sunday  edition,  since  Sunday  papers  are  almost  always 
published  in  the  morning,  and  the  one  plant  could  not  print  two 
morning  papers.146    The  paper  which  surrenders  its  Sunday  edi- 

142  239  cities  in  i960  had  more  than  one  daily,  but  160  of  these  had  only  one 
publisher  for  their  two  dailies.  See  note  3  supra. 

143  Cf.  Associated  Press  v.  United  States,  326  U.S.  1    (1945);  United  States  v. 
Terminal  R.R.  Ass'n,  224  U.S.  383  (1912). 

144  See  Senate  Hearings  pt.  1,  at  88. 

145  Senate  Hearings  pt.  1,  at  86-87. 

146  Senate  Hearings  pt.  2,  at  879;  id.  pt.  1,  at  258.    It  is  possible  for  two  papers 
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tion  finds  itself  in  a  greatly  weakened  competitive  position  since 
both  readers  and  advertisers  prefer  a  seven-day  paper  to  a  six- 
day  paper;  in  fact,  the  consensus  seems  to  be  that  a  newspaper 
without  a  Sunday  edition  cannot  hope  to  compete  successfully 
against  one  that  does  have  a  Sunday  edition.147  This  being  the 
case,  it  would  be  unrealistic  to  expect  two  papers  in  a  joint  print- 
ing arrangement  to  maintain  vigorous  competition  while  one  has 
a  Sunday  edition  and  the  other  does  not.  Antitrust  attack  on  such 
arrangements  therefore  seems  justified. 

D.  Mergers 

Section  7  of  the  Clayton  Act  forbids  mergers  whenever  the 
effect  "may  be  substantially  to  lessen  competition,  or  to  tend  to 
create  a  monopoly."  148  Although  the  application  of  this  language 
in  other  industries  frequently  raises  difficult  questions  regarding 
the  amount  of  market  power  involved  and  the  trend  of  the  indus- 
try toward  or  away  from  concentration,149  it  should  be  clear  by 
now  that  all  mergers  between  competing  metropolitan  newspapers 
seriously  harm  competition  within  the  meaning  of  the  Act.  The 
case  of  mergers  between  metropolitan  and  smaller  suburban  pa- 
pers is  slightly  more  difficult  to  assess  since  such  mergers  do  not 
affect  competition  to  the  same  degree  as  do  mergers  between 
metropolitan  newspapers.  Loss  of  a  suburban  affects  only  one 
segment  of  the  metropolitan  area  and  deprives  even  that  segment 
only  of  local,  not  general,  news  coverage.  Moreover,  the  discus- 
sion of  suburban  newspapers  below  15°  suggests  that  such  mergers 
would  only  hasten  the  inevitable  replacement  of  suburbans  by 
metropolitans,  making  the  process  somewhat  less  costly.  But  out- 
weighing these  considerations  are  several  others.  First,  the  merger 
effectively  stops  entrants  from  buying  the  suburban  paper  and 
building  it  into  a  rival  of  the  metropolitan  paper.  This  effect  was 
illustrated  recently  when  the  Los  Angeles  Times  purchased  a 
thriving  suburban  newspaper,  the  San  Bernadino  Sun,  after  the 
Sun's  owner  informed  the  Times'  publisher  that  the  Pulitizers, 
publishers  of  the  St.  Louis  Post-Dispatch,  had  made  an  offer.151 
By  this  opportune  purchase,  the  Times  prevented  an  aggressive 

to  share  a  Sunday  paper,  printing  separate  editorials,  in  the  case  of  the  San 
Francisco  Chronicle  and  Examiner.  See  Senate  Hearings  pt.  2,  at  546.  However, 
such  agreements,  at  least  at  present,  are  rare. 

147  Id.  pt.  i,  at  251.   See  also  id.  at  9. 

148  Clayton  Act  §  7,  15  U.S.C.  §  18  (1964). 

149  See  generally  Bok,  Section  7  of  the  Clayton  Act  and  the  Merging  of  Law 
and  Economics,  74  Harv.  L.  Rev.  226  (i960). 

150  See  pp.  359-62  infra. 

151  United  States  v.  Times  Mirror  Co.,  274  F.  Supp.  606,  611  (CD.  Cal.  1967). 
aff'd  mem.,  390  U.S.  712  (1968). 
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and  talented  publisher  from  entering  its  preserve.  (The  Govern- 
ment attacked  this  arrangement  and  obtained  divestiture).  Sec- 
ond, however  likely  metropolitan  dominance  may  eventually  be, 
metropolitan-suburban  mergers  immediately  reduce  the  competi- 
tion which  would  exist  in  the  interim.  Suburbans  can  compete 
rather  fiercely  with  metropolitans  for  national  advertising,152  and 
they  do  offer  an  independent  voice.  It  might  be  five  or  ten  years 
before  new  technology  permits  the  metropolitan  papers  to  begin 
cutting  into  suburban  territory,  and  surely  there  is  value  in  main- 
taining the  suburbans  for  that  time. 

A  third  type  of  merger  is  that  between  suburban  papers  in 
the  same  metropolitan  area.  All  else  being  equal,  combination 
between  such  papers  should  not  be  allowed  either.  Suburban 
papers  may  compete  for  national  advertising,  may  overlap  at  the 
borders  of  their  territories  and  compete  for  the  readers  and 
advertisers  within  such  overlapping  areas,  and  do  provide  com- 
paratively easy  routes  of  entry  into  metropolitan  competition  for 
ambitious  newcomers.  Merger  stops  the  competition  and  fore- 
closes the  new  entry.  But  all  else  is  usually  not  equal,  and 
these  harms  generally  seem  trivial  compared  to  the  benefits  such 
mergers  can  produce.  Some  day  soon  the  suburbans  must  lose  out 
to  metropolitan  papers  unless  they  can  quickly  gain  the  strength 
to  compete  with  metropolitans  on  their  own  terms.153  Such 
strength  rarely  comes  through  internal  expansion,  and  the  most 
likely  way  for  suburbans  to  offer  real  competition  to  the  metro- 
politans is  by  combination.  As  a  matter  of  antitrust  policy,  there- 
fore, it  may  not  be  wise  to  thwart  such  combinations,  at  least  in 
cities  like  Los  Angeles,  where  attack  by  the  metropolitans  seems 
imminent. 

Thus,  considering  the  aims  of  antitrust  policy  solely  with  re-^ 
gard  to  competition  and  diversity  within  the  newspaper  industry, 
only  mergers  between  suburban  newspapers  should  normally  be 
permitted. 

152  See  id.  at  618-19.  Some  suburbans  join  together  and  offer  national  adver- 
tisers one  rate  for  using  all  of  them  —  a  practice  which  undoubtedly  increases  their 
competitive  ability  vis-a-vis  metropolitan  papers,  but  could  severely  harm  suburban 
papers  not  in  the  group.  International  Typographical  Union,  supra  note  141, 
at  41.  This  practice  of  group  solicitation  is  being  adopted  on  a  national  level  as 
well.  National  advertising  groups,  by  permitting  advertisers  wishing  full  national 
newspaper  coverage  to  place  their  advertisements  with  one  source,  should  help 
newspapers  compete  with  other  media  for  this  business.  These  groups  are  recently 
born,  and  only  time  will  tell  whether  access  to  them  is  being  limited  with  anti- 
competitive effects. 

153  See  p.  362  infra.  The  discussion  here  of  mergers,  suburban  or  metropolitan, 
has  concerned  only  newspapers  existing  within  the  same  metropolitan  area.  The 
considerations  relating  to  mergers  between  newspapers  which  exist  in  separate  cities 
are  somewhat  different.  Papers  in  different  cities,  but  owned  by  the  same  publisher, 
form  chains,  or  groups.    They  range  in  size  from  two-newspaper  outfits  to  large 
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E.  Failing  Firms 

In  other  industries  a  firm  on  the  verge  of  bankruptcy  has  been 
permitted  to  merge  rather  than  die.154  Traditionally,  the  failing- 
firm  defense  has  applied  only  under  section  7  of  the  Clayton  Act 
and  not  under  section  1  of  the  Sherman  Act  —  that  is,  to  mergers 
but  not  to  agreements  otherwise  in  restraint  of  trade.  Indeed,  in 
the  recent  case  of  United  States  v.  Citizen  Publishing  Co.,155  the 
court  foreclosed  the  defense  by  declaring  aspects  of  joint  opera- 
tion per  se  violations  of  the  Sherman  Act.156  The  distinction  be- 
tween section  1  and  section  7,  however,  is  not  entirely  a  rational 
one  in  light  of  the  identical  policies  which  underlie  the  Clayton 
and  Sherman  Acts.  Although  joint  operating  arrangements  in 
the  newspaper  industry  are  generally  to  be  condemned,  they  do 
tend  to  be  less  harmful  to  competition  than  mergers.  A  merger 
may  result  in  the  suspension  of  one  of  the  papers;  or  a  publisher 
might  maintain  one  in  a  near  moribund  state  in  order  to  dis- 
courage new  entrants.  A  joint  operating  agreement,  on  the  other 
hand,  would  normally  sustain  some  degree  of  competition.  Such 
combinations  may  also  be  discontinued  at  will,  whereas  mergers 
are  normally  permanent.  And  there  is  the  likelihood  that  sep- 
arately owned  newspapers  will  be  more  diverse  in  their  content 
than  two  newspapers  under  the  same  ownership  would  be.   It  is 

communications  empires  like  those  of  Hearst,  Scripps-Howard,  and  Newhouse. 
Although  they  have  received  considerable  criticism,  chains  do  not  of  themselves 
seriously  affect  concentration  within  individual  newspaper  markets.  Chains  may 
nevertheless  require  antitrust  attention  because  of  competitive  or  social  harm  which 
they  cause  within  some  market  of  national  or  regional  dimensions,  but  that  problem 
is  beyond  the  scope  of  this  article. 

Cross-media  ownership  presents  somewhat  analogous  problems.  As  with  chains, 
control  of  communications  by  single  persons  is  troubling,  and  cross-media  owner- 
ship can  result  in  the  financing  of  single  newspapers  out  of  the  deep  pocket  of  a 
large  firm.  But,  again,  concentration  in  the  control  of  all  communications  media 
is  a  subject  beyond  the  scope  of  this  article.  And  the  deeper  pocket  problem  is 
peculiar  neither  to  cross-media  ownership  and  chains,  nor  to  the  newspaper  industry. 

154  The  doctrine  is  based  on  a  "concern  over  the  various  interests  involved  in 
the  life  of  a  failing  enterprise,"  such  as  those  of  creditors  and  employees,  as  well, 
perhaps,  as  a  belief  that  loss  of  the  weak  can  do  no  harm.  Bok,  supra  note  149, 
at  340.  A  firm  must  be  in  real  danger  of  bankruptcy  to  qualify  as  "failing."  See 
Dean  Foods  Co.,  [1965-67  Transfer  Binder]  Trade  Reg.  Rep.  fl  17,765,  at  23,108-15 
(FTC  1966). 

153  280  F.  Supp.  978  (D.  Ariz.  1968). 

156  As  a  result  of  the  decision  in  this  case,  Senator  Hayden  submitted  at  the 
behest  of  certain  publishers  a  bill  known  officially  as  the  Failing  Newspaper  Act, 
but  known  to  its  enemies  as  "the  millionaire  crybaby  publishers'  bill,"  see  Senate 
Hearings  pt.  1,  at  26,  the  subject  of  the  Senate  Newspaper  Hearings.  The  Act  has 
been  drafted  to  exempt  from  antitrust  control  not  only  joint-operating  arrange- 
ments, but  mergers  as  well,  as  long  as  one  of  the  newspapers  "appears  unlikely  to 
remain  or  become  a  financially  sound  publication."  S.  1312,  90th  Cong.,  1st  Sess. 
(1967),  in  Senate  Hearings  pt.  1,  at  3. 
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true  that  mergers  may  occasionally  aid  new  entry  by  eliminating 
existing  competition,  but  such  cases  would  be  rare  where  com- 
petition is  economically  feasible.  Also,  the  Justice  Department 
has  argued  that  since  joint  operation  would  not  be  attractive 
without  profits  to  share,  the  existence  of  this  failing  firm  alter- 
native may  encourage  relatively  healthy  firms  to  assume  the  ap- 
pearance of  failure  157  —  yet  the  latter  argument  applies  almost 
equally  well  to  mergers  and  has  not  proved  an  irresistible  lure 
to  bankruptcy.  Consequently,  a  failing-firm  defense  for  joint- 
operating  newspapers  seems  desirable. 

For  this  scheme  to  be  viable,  the  same  standard  of  insolvency 
would  have  to  apply  to  both  mergers  and  joint  operations.  Other- 
wise, a  court  would  be  forced  to  undertake  the  highly  complex 
(and  continuing)  task  of  matching  joint-operating  arrangements 
of  varying  anticompetitive  effects  with  different  degrees  of  "fail- 
ure." Such  a  sliding  scale  might  encourage  newspapers  in  diffi- 
culty to  choose  the  least  anticompetitive  arrangement,  but  the 
difficulty  of  its  judicial  application  renders  it  impractical.  How- 
ever, in  some  instances  newspapers  might  choose  joint  operation 
rather  than  merger  even  when  fully  qualified  as  failing.  Joint 
operation  carries  benefits  which  mergers  do  not  —  principally, 
elimination  of  a  purchase  price  for  the  would-be  acquisitor  and 
continuing  existence  for  both  papers  —  and  several  papers  have 
chosen  this  alternative  in  the  past.158  The  opportunity  to  do  so 
should  be  left  open. 

V.  Competition  and  the  Economic  Structure 
of  the  Newspaper  Industry 

Although  competition  in  the  newspaper  industry  may  be  de- 
sirable, the  ability  of  antitrust  efforts  significantly  to  further  ib 
has  often  been  doubted.  Many  observers  have  argued  that  natural 
economic  forces  beyond  antitrust  control  are  primarily  respon- 
sible for  the  increasing  concentration  in  the  industry.159  For  ex- 
ample, the  Yale  Law  Journal  stated  in  1952 :  lf,° 

In  recent  years,  the  federal  government  has  concerned  itself 
with  some  of  the  obstacles  impeding  daily  newspaper  multi- 
plicity. .  .  . 

157  See  Senate  Hearings  pt.  2,  at  1043  (Justice  Dep't  statement  on  S.  1312)-  For 
statements  favoring  joint  operation  rather  than  mergers  for  failing  firms,  see  id. 
pt.  1,  at  249,  250-51,  416. 

1:58  Despite  the  fact  that  very  few  newspaper  mergers  have  been  prosecuted,  a 
substantial  number  of  papers  have  chosen  to  enter  joint-operating  agreements  rather 
than  merge.    Markham,  supra  note  5,  at  148. 

139  See,  e.g.,  2  Z.  Chafee,  supra  note  16,  at  588-618;  Hanson  &  Oppenheim, 
supra  note  23,  at  329-32. 

160  Comment,  supra  note  17,  at  1002-06  (footnotes  omitted). 
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Although  the  government  may  broaden  its  recent  actions, 
these  thrusts  cannot  reach  the  dominant  cause  of  local  news- 
paper monopoly:  competitive  efficiencies  of  large  circulation 
size.  This  fundamental  economic  circumstance,  in  fact,  rules 
out  traditional  government  measures  of  curbing  monopoly 
power:  Sherman  Act  separation  of  combination  ownership  or 
Clayton  Act  preclusion  of  incipient  mergers  could  not  eliminate 
the  economic  forces  pressing  for  newspaper  fusion. 

Although  this  argument  could  not  excuse  antitrust  violations 
within  the  newspaper  industry  in  any  event,  it  suggests  that 
limited  antitrust  enforcement  resources  could  better  be  deployed 
in  areas  where  the  chances  of  fostering  competition  are  greater. 
The  point  therefore  deserves  serious  consideration,  and  serious 
consideration  demonstrates  that  the  argument  is  erroneous. 

Explanations  which  point  to  natural  causes  for  concentra- 
tion in  the  newspaper  industry  fall  into  two  general  categories: 
economies  of  scale,  and  the  profit  squeeze  of  rising  costs  together 
with  the  low  ceiling  on  income  which  can  be  earned  in  competitive 
markets. 

A .  Economies  of  Scale 

Certain  production  costs,  primarily  those  of  writing,  editing, 
and  assembling  the  paper,  depend  upon  the  number  of  pages  in 
an  issue  and  not  upon  circulation.  Although  papers  with  large 
circulations  tend  to  have  more  pages  than  do  smaller  ones,  the 
cost  per  reader  is  still  lower  for  large  circulation  papers  than 
for  small  ones.  The  actual  existence  of  these  scale  economies  is 
well  documented.161  However,  strongly  competing  newspapers 
might  have  roughly  similar  circulations,  so  that  both  would  have 
the  same  economies.162  It  is  also  possible  that  economies  may  be 
less  significant  for  those  newspapers  with  circulation  differences 
at  large  figures  —  say,  100,000  or  more.163  Above  all,  scale  econo- 

161  See  Kreps,  supra  note  65,  at  516;  Nixon  &  Ward,  supra  note  2,  at  7.  See 
generally  J.  Rosse,  Daily  Newspapers,  Monopolistic  Competition  and  Economies 
of  Scale,  1966  (unpublished  Ph.  D.  thesis,  University  of  Minnesota,  available  from 
University  Microfilms,  Inc.). 

162  A  survey  of  cities  with  competing  papers  shows  no  pattern.  In  some,  com- 
petitors have  evenly  matched  circulations  (e.g.,  York,  Pa.,  with  43,998  and  36,112). 
In  many  other  cities,  one  paper  may  be  considerably  the  larger  (e.g.,  Oklahoma 
City,  with  morning  circulations  of  185,306  and  61,955).  Standard  Rate  &  Data 
Service,  Inc.,  Newspaper  Rates  and  Data,  Oct.  1968,  at  496-97,  537. 

163  (<jn  tne  £ret  piacei  ^  may  be  that  .  .  .  diseconomies  of  scale  prevail  for 
sufficiently  large  output.  In  the  second  place  .  .  .  even  if  economies  of  scale  per- 
sist for  large  outputs,  the  difference  in  per  unit  cost  between  two  newspapers  whose 
circulations  are  200  and  300  thousand  should  be  smaller  than  between  two  news- 
papers whose  circulations  are  20  and  30  thousand."  J.  Rosse,  supra  note  161,  at 
15-16. 
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mies  pose  a  significant  barrier  to  competition  only  if  they  so 
overpower  other  cost  differences  likely  to  appear  between  com- 
peting newspapers  that  they  prevent  the  smaller  paper  from 
having  equally  low  costs  through  better  management,  and  if  com- 
peting newspapers  are  so  similar  that  advertisers  will  follow 
the  cost  differences  which  the  economies  permit. 

It  would  perhaps  be  possible  to  determine  at  what  circula- 
tion levels  economies  of  scale  do  become  significant  barriers  to 
competition.  Such  an  attempt  involves  serious  difficulties,  how- 
ever, including  the  calculation  of  cost  data  (usually  arrived  at 
through  widely  different  accounting  methods),  the  weight  to  be 
assigned  intangibles  like  newspaper  quality  and  elasticity  of  de- 
mand, and  above  all,  the  assumption  of  free  competitive  condi- 
tions. Rosse  did  find  significant  economies  in  the  newspapers 
he  surveyed,  but  their  circulations  were  all  relatively  low,164  and 
the  study  assumed  free  competitive  conditions,  which  of  course 
do  not  exist.  Although  the  study  concluded  that  "scale  econo- 
mies are  a  fundamental  cause  of  the  [monopoly]  structure  of  the 
American  daily  newspaper  industry," 165  it  acknowledged  that 
the  scale-economies  hypothesis  allows  for  exceptions  in  larger 
cities  166  and  failed  to  say  just  how  large  such  cities  must  be 
to  harbor  competition.  Consequently,  although  it  might  be  pos- 
sible to  discover  this  size,  and  then  to  concentrate  antitrust  efforts 
primarily  on  such  cities,  no  study  now  existing  gives  even  a  rough 
idea  of  the  minimal  size.  The  only  conclusion  for  antitrust  pur- 
poses which  the  general  existence  of  scale  economies  can  pres- 
ently yield  is  that  antitrust  enforcement  by  the  Government 
should  start  with  the  largest  cities  and  work  down. 

This  might  seem  too  obvious  a  point  to  bear  discussion,  yet 
antitrust  activity  against  newspaper  practices  has  never  followed 
such  a  pattern.  Of  the  cases  which  ANPA's  general  counsel  men- 
tioned in  1963  as  important,167  four  were  government  suits  against 
newspapers.  Only  two  of  these  involved  large  newspapers.168 
The  other  two  were  brought  against  a  paper  of  20,000  circula- 
tion 169  and  against  a  merged  newspaper  in  a  town  of  i7,ooo.170 
Several  cases  since  1963   do  evidence  concern  with  the  larger 

184  However,  Rosse  states  that  80%   of  all  daily   newspapers  fall  within  the 
circulation  categories  surveyed.  Id.  at  14. 

165  Id.  at  83. 

166  Id.  at  15-17. 

167  See  note  105  supra. 

168  Times-Picayune  Publishing  Co.  v.  United  States,  345  VS.  594  (1953) ;  Kansas 
City  Star  Co.  v.  United  States,  240  F.2d  643  (8th  Cir.),  cert,  denied,  354  U.S.  923 

(i957). 

169  Lorain  Journal  Co.  v.  United  States,  342  U.S.  143  (1951). 

170  United  States  v.  Harte-Hanks  Newspapers,  Inc.,  170  F.  Supp.  227  (N.D.  Tex. 

1959)- 
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papers,171  but  one  of  the  more  recent  suits  was  an  attack  on  the 
Lindsay-Schaub  papers,  a  string  of  small  newspapers  in  the 
Middle  West.172  The  point  is  not  that  these  suits  are  wrong  or 
unfair,  but  that  the  Government  could  devote  its  limited  prose- 
cutorial resources  to  larger  game. 

B.  Revenues  and  Costs 

The  cost-squeeze  argument 173  is  well  summarized  in  the 
following  statement  by  ANPA's  General  Manager,  Stanford 
Smith:  174 

[Some  papers  have  suspended  publication  or  merged  as  a  re- 
sult of  economic  pressures.]  These  economic  pressures  include  the 
rising  cost  problems  of  distribution  in  traffic-congested  metro- 
politan areas;  the  ever  increasing  wage  and  salary  scales;  the 
increasing  costs  of  equipment  and  supplies;  the  tendency  of  sub- 
urban retail  businesses  to  drain  off  some  of  the  trade  from  the 
downtown  stores  which  are  principal  newspaper  advertisers;  the 
competition  of  many  other  media  including  direct  mail  and  the 
ever  increasing  number  of  radio  stations;  and  the  entry  of  an 
entirely  new  advertising  medium  —  television  —  into  vigorous 
competition  with  the  older  media. 

There  is  much  to  support  these  assertions.  The  move  to  the 
suburbs  in  recent  years  has  taken  not  only  readers  but  also 
advertisers  from  the  downtown  area.  Unlike  a  downtown  mer- 
chant, a  suburban  merchant  cannot  expect  people  from  other 
neighborhoods  to  patronize  him  and  consequently  has  no  desire 
to  pay  for  the  broad  distribution  of  an  advertisement  in  a  metro- 
politan daily.  Instead,  he  advertises  in  a  local  suburban  paper.175 
It  is  also  true  that  rising  costs  require  a  paper  to  increase  rev- 
enues just  to  stay  even. 

171  See  United  States  v.  Citizen  Publishing  Co.,  280  F.  Supp.  978  (D.  Ariz. 
1968) ;  United  States  v.  Times  Mirror  Co.,  274  F.  Supp.  606  (CD.  Cal.  1967),  aff'd 
mem.,  390  U.S.  712  (1968). 

172  United  States  v.  Lindsay-Schaub  Newspapers,  Inc.,  1967  Trade  Cas.  H  72,085 
(ED.  111.  1967). 

173  See,  e.g.,  Pollard,  Spiraling  Newspaper  Costs  Outrun  Revenues,  i939~I949, 
26  Journ.  Q.  270  (1949);  Senate  Hearings  pt.  1,  at  13  (testimony  of  William 
Small,  owner,  Tucson  Daily  Citizen)  (".  .  .  the  competition  for  the  advertising 
dollar  has  grown  probably  more  than  [the  population  since  1940].  Our  production 
costs  have  enormously  increased  during  this  period  of  growth  in  Tucson.  We  have 
four  commercial  television  stations  in  our  community.  We  have  something  like  ia 
or  13  radio  stations  now  ....  We  are  getting  a  smaller  share  of  the  advertising 
dollar  than  we  did  before,  even  though  the  community  has  grown") .  But  see  Nixon 
&  Ward,  supra  note  2,  at  9 

174  House  Hearings  13a 

175  In  listing  the  reasons  for  the  failure  of  his  new  venture,  the  Los  Angeles 
Mirror,  Norman  Chandler  of  the  Los  Angeles  Times  mentioned  prominently  the 
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But  it  is  a  large  step  from  these  facts  to  the  conclusion  that 
newspaper  competition  is  naturally  impossible.  No  one  has  con- 
vincingly shown  at  what  level,  if  any,  the  cost  squeeze  forecloses 
competition.  At  least  two  observers  have  offered  a  circulation 
area  with  a  population  of  650,000  as  the  lower  limit,176  and  statis- 
tics on  existing  competition  support  that  figure.177  But  since 
anticompetitive  practices  as  well  as  natural  conditions  have  pro- 
duced newspaper  failures  and  discouraged  entry,  present  statis- 
tics alone  cannot  guide  antitrust  policy.  Furthermore,  although 
a  cost  squeeze  has  undoubtedly  affected  some  papers,  general 
figures  and  statements  on  the  problem  are  highly  suspect.  For 
example,  a  recent  study  by  Backman  shows  advertising  expendi- 
tures for  newspapers  increasing  less  rapidly  than  gross  national 
product  and  other  economic  growth  indicators  (while  total  adver- 
tising expenditures  keep  pace).178  However,  another  recent  study 
for  the  ANPA  concludes  that  "...  the  dollar  growth  of  news- 
paper advertising  has  exceeded  the  dollar  growth  of  the  economy 
since  World  War  II."  I79  And  while  Markham  states  that  ".  .  . 
since  1946  newspaper  costs  have  risen  225  per  cent  while  rev- 
enues have  risen  only  175  per  cent,"  18°  this  unpleasant  squeeze 
seems  to  have  hit  only  failing  newspapers,  because  available 
profit  figures  —  which  should  reflect  any  such  squeeze  —  have 
remained  remarkably  steady.181    And  Backman's  figures,  which 

fact  that  suburban  distribution  is  expensive,  and  suburban  advertising  has  gone  to 
suburban  papers.  The  circulation  of  Los  Angeles  suburban  papers  grew  50.5% 
from  1952  to  1961,  compared  to  a  12.7%  growth  for  the  metropolitans.  House 
Hearings  478  (statement  of  Norman  Chandler  at  7). 

176  Barber,  supra  note  138,  at  543;  Senate  Hearings  pt.  1,  at  14  (testimony  of 
William  Small).  In  1954,  Raymond  Nixon  estimated  400,000  as  the  minimum 
size,  see  Nixon,  supra  note  3,  at  4,  6. 

177  Barber,  supra  note  138,  at  543,  550-51. 

178  J.  Backman,  Advertising  and  Competition  182,  188  (1967). 

179  J.  Udell,  supra  note  9,  at  18.    See  also  J.  Rosse,  supra  note  161,  at  21. 

180  Markham,  supra  note  5,  at  55.  Actually,  however,  the  rise  in  major  news- 
paper cost  items  —  wages  and  newsprint  —  has  not  remotely  approached  225%  in 
the  years  that  Markham  analyzed.  Between  1945  and  1963  union  wage  rates  in 
the  newspaper  industry  rose  150%.  Bureau  of  the  Census,  U.S.  Dep't  of  Com- 
merce, Statistical  Abstract  of  the  United  States  1967,  at  241  (1967).  Between 
Jan.  1,  1946,  and  the  end  of  1963,  the  price  of  newsprint  from  all  mills  announcing 
their  price  increased  98.5%.  American  Newspaper  Publishers  Ass'n,  Newsprint 
Bull.,  Feb.  29,  1968,  at  28-31  (1968).  Together,  these  costs  frequently  total  about 
70%  of  a  newspaper's  expenditures.  See  International  Typographical  Union, 
Federal  Responsibility  for  a  Free  and  Competitive  Press  12   (1963). 

181  Editor  &  Publisher's  annual  cost  studies  of  a  typical  paper  in  the  50,000 
circulation  class  and  a  typical  paper  in  the  240,000  circulation  class  show,  if  any- 
thing, increased  profits  over  the  years.  The  50,000  paper  increased  its  operating 
profit  as  a  percentage  of  operating  expense  from  22.9  in  1958  to  35.3  in  1966. 
Editor  &  Publisher,  Apr.  8,  1967,  at  13.  As  the  article  lead  said,  "Another  good 
year  with  a  10%  increase  in  operating  revenues  and  a  5%  increase  in  operating 
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show  that  newspaper  advertising  revenues  have  not  kept  pace 
with  other  advertising  revenues,  might  actually  be  the  result  of 
newspaper  concentration  rather  than  its  cause.  Consequently, 
although  the  squeeze  between  declining  revenues  and  increasing 
costs  may  certainly  have  affected  competition  in  some  cities,  it 
can  hardly  explain  concentration  throughout  the  industry,  nor 
should  it  deter  antitrust  enforcement. 

C.  Technology 

The  advocates  of  newspaper  monopoly  have  failed  to  show 
that  natural  economic  conditions  presently  foreclose  newspaper 
competition.  But  more  positively,  the  cost  structure  of  news- 
paper publishing  promises  to  undergo  a  rapid  improvement  within 
the  next  decades  which  should  substantially  increase  competitive 
opportunity.  These  changes  can  best  be  understood  in  light  of  a 
brief  description  of  the  printing  process  now  generally  in  use.182 

In  the  standard  newspaper  plant  today,  editorial  and  adver- 
tising copy  passes  through  three  basic  stages.  The  first  (com- 
position) prepares  copy  for  the  press.  Editorial  copy  is  placed 
in  lines  of  uniform  length,  and  metal  castings  of  these  lines 
are  made.  These  casts,  together  with  engraved  lead  plates  made 
from  news  photographs  and  photographs  of  display  advertising, 
are  assembled  to  form  page  plates.  Since  modern  presses  use 
large  rotating  cylinders  which  require  curved  printing  plates, 
the  flat  page  plates  must  go  to  the  stereotyping  department,  which 
makes  a  mold  from  the  flat  plate,  curves  the  mold,  and  casts  the 
plate  actually  used  on  the  press  from  this  mold.  In  the  second 
stage  (printing)  these  plates  are  bolted  to  large  rotating  drums, 
inked,  and  pressed  against  a  continuous  strip  of  newsprint  which 
unwinds  from  a  large  roll.  A  press  cylinder  might  carry  eight 
page  plates,  and  so  print  eight  pages  in  one  complete  rotation. 
The  third  stage  (distribution)  cuts,  folds,  and  assembles  the 
paper  with  any  necessary  inserts.  Completed  newspapers  are 
stacked  and  bundled  for  easy  handling,  then  sent  to  waiting  de- 
livery trucks  which  carry  them  to  newsboys  or  delivery  stands. 

Machinery  presently  available  or  being  developed  promises 
to  restructure  these  stages  drastically  by  speeding  up  some  steps, 

expenses  made  1966  a  record  year  in  profits  for  E  &  P's  'average  medium  city 
newspaper.' "  Id.  The  240,000  circulation  paper  likewise  increased  its  profits  — 
net  as  a  percentage  of  income  —  from  19.2  in  i960  to  22.0  in  1966.  Editor  & 
Publisher,  Apr.  1,  1967,  at  14. 

182  See  generally  A.  Lee,  The  Daily  Newspaper  in  America  (1937);  M. 
Stevens  &  J.  Little,  Automatic  Typographic-Quality  Typesetting  Techniques: 
A  State-of-the-Art  Review  (U.S.  Dep't  of  Commerce,  Nat'l  Bureau  of  Standards 
1967). 
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eliminating  others,  and  permitting  still  others  to  take  place 
away  from  the  main  printing  plant.  This  restructuring  will  in- 
volve considerable  cost  savings.  It  will  also  permit  cities  pres- 
ently judged  too  small  to  support  competing  newspapers  to  do 
so  in  the  future.  Finally,  the  new  technology  promises  to  affect 
significantly  the  present  competitive  balance  between  metropoli- 
tan and  suburban  newspapers. 

/.  Cost  Savings.  —  New  equipment  can  introduce  very  sub- 
stantial cost  savings.  For  example,  the  general  manager  of 
Hearst's  Los  Angeles  newspapers  estimated  in  1961  that  one  small 
machine,  an  automatic  paper  stacker  costing  $35,500,  could  save 
$46,800  a  year  in  labor  costs  alone.183  The  Washington  Evening 
Star,  which  already  operates  one  of  the  most  modern  newspaper 
plants  in  the  country,  estimates  that  using  every  device  now  on 
the  market  would  reduce  its  production  work  force  by  twenty- 
five  percent.184  If  one  assumes  that  the  Star's  workers  are  paid 
$7000  per  year  —  surely  a  low  figure  185  —  the  savings  from  labor 
alone  would  be  $1,274,000.  New  equipment  may  introduce  still 
further  savings  by  reducing  the  use  of  costly  materials  and  by 
enabling  metropolitan  papers  to  establish  satellite  printing  plants 
away  from  the  centers  of  cities,180  thereby  cutting  distribution 
costs. 

Another  example  of  technical  progress  is  what  appears  to  be 
a  breakthrough  in  offset  printing  which  overcomes  the  slowness 

183  Letter  from  Edward  D.  Becker,  General  Manager,  Hearst  Los  Angeles 
Newspapers,  to  J.D.  Gortatowsky,  President  and  General  Manager,  Hearst  News- 
papers, Mar.  23,  1061,  in  House  Hearings  571  (inserted  letters  at  38).  These  calcu- 
lations did  not  include  fringe  benefits  payable  to  union  members,  but  Mr.  Becker 
also  indicated  reservations  as  to  the  union's  reaction  to  a  lay-off  of  the  estimated 
three  or  four  men.  <■ 

184  Estimates  made  by  Mr.  Gerald  Estis,  Assistant  Production  Manager,  Wash- 
ington Evening  Star,  during  an  interview  in  Washington,  D.C.,  Dec.  8,  1967  [here- 
inafter cited  as  Estis  Interview] : 

Department  Number  of  Workers  Cost  of 

Sow  After  Change  New  Equipment 

Engraving  33  33  ° 

Composing  350  250  $250,000 

Stereotype  28  22  o 

Mailroom  49  32  $  50,000 

Pressroom  89  30  $420,000 


Total  549  367  $720,000 

185  Minimum  rates  in  Washington,  D.C.,  as  of  October  1,  1968  were:  typog- 
raphers, $180.00  a  week;  pressmen,  $159.84;  stereotypers,  $154.94;  photoengravers, 
$196.25;  mailers,  $152.00.  At  these  rates,  total  savings  would  be  $1,609,448  a  year. 
Washington's  rates  are  somewhat  higher  than  those  in  most  other  cities.  Editor  & 
Publisher,  International  Yearbook  1968,  at  588-90  (1968). 
188  See  p.  361  infra. 
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which  had  in  the  past  restricted  its  use  to  small  papers;  m  offset 
can  now  be  used  in  middle-sized  papers  as  well.188  Offset,  which 
takes  the  place  of  letterpress,  produces  better  copy,189  and,  though 
less  flexible  than  letterpress,  can  reduce  costs  as  much  as  fifty 
percent  because  it  needs  neither  engraving  nor  stereotyping.190 

2.  Territorial  Expansion  by  Metropolitans.  —  The  cost  sav- 
ings which  result  from  the  innovations  described  above  have 
already  eased  new  entry  into  the  newspaper  industry.  However, 
high  speed  printing  made  possible  by  new  technology  also  seri- 
ously endangers  the  survival  of  the  small  papers  (suburbans) 
which  currently  exist  on  the  periphery  of  metropolitan  centers. 
Although  these  papers  have  occasionally  become  substantial  pub- 
lications, challenging  the  metropolitans  on  their  own  territory,191 
they  more  normally  subsist  by  specializing  in  local  news  and 
advertisements.192  Local  papers  have  thus  been  able  to  carve 
out  monopolies  for  themselves  103  because  metropolitan  papers 
have  not  been  able  to  handle  the  large  bulk  of  material  which 
the  printing  of  local  news  from  each  suburban  community  would 
entail,  and  have  not  been  able  to  create  daily  zoned  editions  for 
distribution  within  particular  areas,  which  might  attract  local 
advertisers  not  willing  to  pay  for  citywide  distribution. 

187  Senate  Hearings  pt.  2,  at  793. 

188  The  Sacramento  Union,  with  a  circulation  of  90,000,  has  recently  installed 
offset  printing  in  its  new  plant.  The  unit  prints  60,000  128-page  papers  an  hour, 
according  to  its  manufacturer,  which  should  be  fast  enough  for  almost  any  big 
paper.  Editor  &  Publisher,  Apr.  6,  1968,  at  9-10.  The  top-rated  letterpresses 
actually  operate  at  speeds  up  to  65,000  papers  an  hour.   Everett  Interview. 

188  Senate  Hearings  pt.  2,  at  790. 

190  Everett  Interview ;  telephone  interview  with  Malcolm  Mallette,  Associate 
Director,  American  Press  Institute,  Oct.  28,  1968  [hereinafter  cited  as  Mallette 
Interview].  Loss  of  flexibility  results  from  the  fact  that  last  minute  changes  in 
offset  require  remaking  the  whole  page,  whereas  a  page  plate  for  letterpress  can 
be  changed  piecemeal.  Id.  The  initial  cost  of  offset  may  be  also  higher  than  that  of 
letterpress.   See  Senate  Hearings  pt.  2,  at  793-94. 

191  For  example,  Newsday  and  the  Long  Island  Press. 

192  A  local  newspaper  serves  its  own  community.  It  emphasizes  local  news, 
local  issues  and  advertising.  Although  each  community  daily  likes  to  think 
of  itself  as  a  primary  newspaper,  basically  it  will  have  a  skeleton  of  national 
and  international  news  from  press  associations  which  vary  [sic]  little  from 
paper  to  paper.  Such  newspapers  are  newspapers  of  record  for  their  com- 
munities, reporting  births,  deaths,  marriages,  social  events  and  the  like. 

United  States  v.  Times  Mirror  Co.,  274  F.  Supp.  606,  614  (CD.  Cal.  1967), 
aff'd  mem.,  390  U.S.  712  (1968).  Judge  Ferguson  followed  the  definition  furnished 
by  Walter  Wilcox,  Professor  of  Journalism  at  UCLA,  in  saying  that  a  "primary" 
paper  is  one  which  supplies  all  the  news  and  information  which  a  reader  needs  to 
be  well  informed.    By  this  test,  most  suburban  papers  are  not  primary.    Id. 

193  Chairman  Celler  of  the  House  Subcommittee  on  Antitrust  reported,  "In  re- 
cent years,  new  dailies  have  generally  developed  in  new  suburban  communities 
where  they  enjoy  a  local  monopoly  position.  Typically,  they  have  not  attempted 
to  poach  on  the  downtown  preserve  of  the  established  metropolitan  dailies  .  .  .  ." 
House  Hearings  5. 
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The  two  principal  barriers  to  their  doing  so  have  been  the 
low  speed  of  printing  and  the  difficulties  of  distribution.  But 
now,  since  technological  developments  have  made  it  possible  to 
solve  both  problems,  metropolitan  newspapers  should  become 
successful  competitors  in  suburban  markets  as  fast  as  they  can 
obtain  the  equipment. 

Changes  in  the  composition  room  are  primarily  responsible 
for  increased  production  speed.194  Traditionally,  copy  is  typed 
onto  linecasting  machines,  together  with  instructions  for  making 
the  lines  of  proper  length.  The  machines  then  select  brass 
molds  from  storage  chambers,  arrange  them  into  lines,  and 
cast  lead  slugs  which,  together  with  metal  photographic  plates, 
form  page  plates.  Four  developments  have  speeded  this  process 
enormously.  Tape,  produced  by  several  men  or  automatically 
perforated  according  to  transmitted  instructions  from  wire  serv- 
ices, can  drive  machines  faster  than  can  individual  operators. 
Computers  speed  the  making  of  line  adjustment  decisions.  Third, 
rapid  engraving  processes  have  made  photocomposition  a  viable 
replacement  for  linecasting.  Photocomposition,  in  which  lines  are 
neither  typed  nor  cast,  but  photographed,  can  operate  many  times 
faster  than  the  fastest  linecasting  machine.  For  example,  whereas 
the  fastest  present  linecasters  can  cast  fifteen  lines  per  minute,195 
presently  available  photocomposers  can  compose  800  lines  per 
minute,196  and  machines  many  times  faster  are  being  developed 
and  tested  at  present.197  The  photographic  output  of  photocom- 
posers is  reduced  to  metal  plates  through  engraving  as  other 
photographs  are;  the  recent  development  of  processes  reducing 
engraving  time  from  40  minutes  to  16  minutes  obviously  adds  to 
the  usefulness  of  photocomposition.198 

Offset  printing,  which  does  not  use  engraving  at  all,  benefits 
even  more  from  photocomposition  than  letterpress  does.  But 
letterpress  will  be  able  to  take  advantage  of  another  imminent 
development,  plastic  printing  plates.  The  desired  page  will  be 
transferred  to  the  plates  through  a  photographic  process,  obviating 
the  need  for  engraving  altogether.  Furthermore,  the  plastic  plates 
will  be  easily  curved  to  the  right  shape,  avoiding  the  need  for 
elaborate  stereotyping.  Finally,  the  lighter  weight  of  plastic  plates 
will  allow  letterpresses  to  rotate  more  rapidly,  producing  90,000 
papers  an  hour  whereas  they  produce  only  70,000  now.199  The 
improvements  in  speed  mean  that  metropolitan  newspapers  can 

194  Estis  Interview. 

195  Senate  Hearings  pt.  2,  at  790. 

196  M.  Stevens  &  J.  Little,  supra  note  182,  at  23. 

197  Id.  at  27-37. 

198  International  Typographical  Union,  supra  note  180,  at  19. 

199  Everett  Interview.    Actual  production  runs  rarely  exceed  65,000.    Mallette 
Interview. 
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now  handle  the  bulk  of  material  necessary  for  printing  local 
news.  That  is,  within  the  few  hours  available  for  preparing, 
printing,  and  distributing  fresh  news,  high  speed  processes  en- 
able papers  to  print,  with  a  reasonable  investment  in  men  and 
equipment,  enough  material  to  cover  various  localities. 

Yet,  this  ability  would  not  be  very  useful  if  newspapers  must 
face  continually  worsening  problems  of  distribution.  A  paper 
has  difficulty  reaching  the  suburbs,  especially  an  afternoon  paper, 
which  must  contend  with  rush  hour  traffic  as  well  as  distance  and 
delivery  expense.  The  Washington  Evening  Star,  for  example, 
sends  out  for  early  evening  home  delivery  editions  printed  at 
one,  two,  or  three  o'clock,  depending  on  how  distant  the  suburb 
may  be.200  And  whereas  one  delivery  truck  used  to  serve  for  a 
certain  number  of  houses,  in  some  suburbs  two  might  be  needed 
now  because  of  the  traffic.201 

An  obvious  solution  to  this  distribution  problem  is  the  crea- 
tion of  satellite  printing  plants  in  or  near  the  suburbs.  Until 
recently,  however,  this  solution  has  not  been  possible  because 
composed  pages  could  not  be  transmitted  from  plant  to  plant, 
so  that  satellites  would  have  to  duplicate  each  other's  composi- 
tion work.  The  development  of  speedy  facsimile  transmission,202 
however,  has  now  made  satellites  feasible.  Using  facsimile,  a 
newspaper  can  send  a  photograph  of  a  composed  page  from  a 
central  plant  to  the  various  satellites,  which  then  would  turn  the 
photograph  into  a  press  plate  by  the  ordinary  engraving  processes 
(or  into  the  form  needed  for  offset  printing)  and  print  the  paper. 
All  the  news  could  be  composed  at  the  central  plant,  or,  alterna- 
tively, the  satellite  could  be  a  complete  printing  plant  with  re- 
spect to  local  news.  With  photocomposition  and  paste-up  methods, 
it  would  be  simple  to  integrate  local  news  into  the  pages  with 
items  of  wider  interest,  which  would  be  composed  at  the  central 
plant.  The  result  would  be  one  newspaper  with  different  editions 
for  different  zones  of  the  metropolitan  area.203 

Consequently,  an  important  change  in  the  structure  of  the 

200  Interview  with  Crosby  Noyes,  Foreign  Editor,  Washington  Evening  Star, 
in  Washington,  D.C.,  Dec.  8,  1967. 

201  Everett  Interview. 

202  Facsimile  is  a  process  by  which  photographs  are  transmitted  by  radio  or 
wire  and  reproduced  at  the  receiving  station.  The  process  was  available  as  early 
as  1950,  but  reconversion  of  the  photograph  into  a  usable  plate  was  then  exces- 
sively time  consuming.  International  Typographical  Union,  supra  note  180,  at 
19.  In  the  late  1950's,  speedier  engraving  techniques,  id.,  led  to  the  adoption  of 
facsimile  by  a  few  newspapers.  See  Smith,  Technological  Developments  in  News- 
paper Publishing,  in  Newspapers  1963,  at  360.  In  plants  using  photocomposition, 
which  must  engrave  photographs  of  page  plates  in  any  case,  the  delay  introduced 
by  facsimile  is  reduced  to  the  time  of  transmission  itself  —  about  four  minutes. 

203  So-called  "zoned  editions"  have  been  tried  before,  by  the  Los  Angeles  Times 
among  others,  but  only  occasionally  with  any  permanent  success.   Everett  Interview. 
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newspaper  industry  is  about  to  take  place.  It  seems  doubtful 
that  suburban  newspapers  as  they  presently  exist  can  long  con- 
tinue to  survive  if  metropolitans  seriously  attack  them.  The 
Los  Angeles  Times  has  recently  begun  a  satellite  operation  in 
Orange  County,204  and  there  can  be  little  doubt  about  the  out- 
come. The  Times  has  superb  news  coverage  and  features,  and 
as  much  local  news  as  the  suburban  as  well.  With  zoned  editions, 
it  can  also  carry  local  advertising.  By  contrast,  the  suburbans 
carry,  and  can  afford,  only  a  small  amount  of  outside  news  and 
features.  Only  if  the  suburbans  can  somehow  expand  enough  to 
compete  with  the  Times  on  its  own  terms  can  they  really  hope 
to  survive.  The  same  will  be  true  in  other  cities  in  the  future. 

The  impending  demise  of  suburbans  as  they  now  exist  has 
both  drawbacks  .and  advantages.  If  suburbans  die,  the  number 
of  newspapers  in  the  country  will  be  reduced,  and  the  opportuni- 
ties for  new  entry  through  the  route  of  buying  a  small  paper  will 
be  correspondingly  lessened.  But  insofar  as  the  publishers  have 
been  correct  in  their  argument  that  the  flight  of  people  and  busi- 
nesses to  the  suburbs  has  been  a  cause  of  reduced  competition, 
the  new  abilities  of  metropolitan  papers  should  remedy  the  ill. 
If  technology  puts  these  customers  back  within  reach  of  metro- 
politans, the  revenue  base  needed  to  support  competition  should 
reappear.  Furthermore,  since  there  now  exist  suburban  papers 
which  at  least  have  a  start,  this  competition  may  spring  up  from 
them,  at  least  if  they  are  permitted  to  unite  for  battle.  Since 
they  are  the  ones  threatened  with  extinction,  the  suburban  papers 
have  considerable  incentive  to  do  so. 

Upon  almost  any  calculation,  two  metropolitan  papers  offer 
more  competition  to  each  other  than  do  one  metropolitan  and 
several  suburbans.  The  battle  between  the  Boston  Globe  and 
the  Boston  Herald  Traveler,  for  example,  could  not  possibly  be 
replaced  by  a  battle  between  one  of  these  papers  and  tiny  locals 
in  Lynn,  Revere,  Waltham,  Newton,  and  Braintree.  Recent  counts 
by  the  author  in  the  Herald  Traveler  have  shown  that  of  40  major 
articles,  about  two-thirds  were  written  by  that  paper's  staff. 
Suburbans  could  not  provide  equivalent  coverage.  Consequently, 
the  demise  of  the  suburbans  may  be  justified  by  the  increased 
metropolitan  competition  to  which  it  may  give  rise. 

3.  Access  to  New  Equipment.  —  Technology's  impact  on  the 
newspaper  industry  depends  upon  its  availability  to  a  substantial 
number  of  newspapers.  This  availability  is  a  function  of  three 
different  conditions.  The  first  is  that  manufacturers  be  able  to 
meet  orders  for  new  equipment.    At  present  they  seem  able  to 

204  Editor  &  Publisher,  Apr.  13,  1968,  at  13. 
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do  so,  although  backlogs  of  orders  are  long.205  There  have  been 
so  many  entrants  into  the  printing  equipment  industry  that  com- 
petition is  currently  strong,  and  the  limiting  or  withholding  of 
supplies  appears  to  be  beyond  the  market  power  of  any  single 
company  in  the  field.206 

The  second  factor  cannot  be  so  easily  dispensed  with.  Pub- 
lishers argue  with  great  vigor  that  a  newspaper  cannot  obtain 
capital  for  modernization  unless  it  has  a  monopoly  or  otherwise 
appears  unusually  healthy.207  Moreover,  the  costs  of  new  tech- 
nology are  high  in  absolute  figures,  so  that  the  necessary  capital 
may  in  any  event  prove  difficult  to  raise.208  These  are  powerful 
arguments  against  relying  on  new  technology  to  promote  competi- 
tion. However,  one  can  question  whether  newspaper  publishers 
try  as  hard  as  they  might  to  obtain  capital.209  One  would  suppose 
that  the  calculations  leading  the  publisher  to  want  to  invest  in 
new  equipment  —  namely,  that  the  equipment  will  prove  profit- 
able —  would  also  convince  some  capital  source  to  lend  the  money. 
But  publishers  have  had  a  certain  incentive  to  claim  a  failing 
status,  and  this  may  have  led  them  to  devote  more  energy  to 
negotiating  a  merger  or  a  joint  operating  arrangement  than  to 
searching  for  capital.210 

20SEstis  Interview. 

206  For  example,  25  suppliers  were  represented  at  a  conference  in  Washington 
in  response  to  a  government  request  for  a  proposal  for  a  new  high  speed  photo- 
composer.    M.  Stevens  &  J.  Little,  supra  note  182,  at  87. 

207  See,  e.g.,  Senate  Hearings  pt.  2,  at  614.  The  Yale  Law  Journal  has  cited  one 
estimate  that  "only  one-third  of  insurance  companies  and  10  percent  of  banks  will 
consider  a  'good'  newspaper  loan  which  may  approximate  50  percent  of  physical 
valuation."  Comment,  supra  note  17,  at  999  n.270.  Economist  John  Malone  has 
testified  that,  "I  might  say  that  competitive  newspapers  cannot  get  normal  bank 
loans.  I  don't  think  there  is  any  open  agreement,  but  I  have  worked  with  enough 
competing  and  monopoly  papers  to  know  that  if  there  are  two  papers  in  a  com- 
munity, they  are  not  good  risks."  Senate  Hearings  pt.  2,  at  958. 

208  "Technical  Service  Co.  of  Denver,  newspaper  plant  specialists,  has  esti- 
mated that  a  duplication  of  the  Salt  Lake  newspaper  plant  would  cost  $7,059,000 
plus  $280,000  for  land  and  $1,101,000  for  contingencies."  Senate  Hearings  pt.  2, 
at  879  (testimony  of  J.W.  Gallivan,  Publisher,  Salt  Lake  City  Tribune).  A 
major  supplier  of  newspaper  equipment  has  estimated  the  typical  cost  of  plant  and 
equipment,  excluding  land,  as  $2.5  to  $4.5  million  for  a  circulation  of  50,000,  $12 
to  $14  million  for  a  circulation  of  200,000,  and  $22  to  $26  million  for  a  circulation 
of  500,000.  Id.  at  889. 

209  For  example,  Thurston  Twigg-Smith,  Publisher-President  of  the  Honolulu 
Advertiser,  testified  to  lack  of  financing  as  one  important  cause  of  his  newspaper's 
failing  status.  However,  his  attempts  to  secure  long-term  financing  seem  to  have 
been  limited  to  requests  to  just  two  insurance  companies.  Senate  Hearings  pt.  2, 
at  615. 

210  A  failing  status  justifies  merger,  which  may  be  more  profitable  than  inde- 
pendent operation.    See  generally  pp.  351-52  supra. 
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The  third  factor  which  may  obstruct  availability  is  labor. 
Newspaper  publishers  as  a  group  seem,  for  mysterious  reasons, 
to  take  a  radically  anti-union  stance.  Their  own  labor  relations 
are  correspondingly  bad.  Some  publishers,  desiring  good  labor 
relations,  have  even  found  it  necessary  to  avoid  publishers'  asso- 
ciations in  order  to  achieve  them.-11  The  publishers  argue  that 
labor  unions  will  prevent  the  use  of  new  technology,  or  will  exact 
exorbitant  costs  if  they  do  allow  it.212  This  argument  has  some 
force,  but  as  Theodore  Kheel,  in  an  introduction  to  Kelber's 
study  of  automation  and  ITU  Local  6,  has  said:  213 

Despite  impressions  to  the  contrary,  those  newspapers  prepared 
to  make  significant  capital  investments  found  no  shortage  of 
machines  and  devices  they  could  rent  or  buy  to  reduce  costs 
without  any  labor  opposition.  As  this  study  of  Local  6  brings 
out,  New  York  publishers  have  also  been  able  to  introduce  into 
their  composing  rooms  the  Photon,  the  Linofilm,  and  high-speed 
tape-to-type  devices,  although  not  completely  on  the  terms  they 
would  like. 

This  does  not  mean  that  the  introduction  of  new  technology 
is  unimpeded  by  labor.  New  technology  raises  at  least  two  prob- 
lems for  unions  which  have  proved  and  will  prove  to  be  very 
difficult  to  solve.  The  first  is  one  of  jurisdiction.  In  New  York, 
for  example,  ten  unions  take  part  in  newspaper  production.214 

211  See  Senate  Hearings  pt.  2,  at  1007  (testimony  of  William  Loeb). 

212  See,  e.g.,  J.  Sage,  Three  to  Zero:  The  Story  of  the  Birth  of  the  World 
Journal  Tribune  v  (1967)  ("The  story  of  the  World  Journal  Tribune  calls  first 
for  a  searching  examination  of  the  shrinking  New  York  City  newspaper  field  and 
the  principal  causes,  notably  the  'changing  city'  and  the  unchanging  militancy  of 
the  industry's  labor  unions").  G.O.  Markuson,  General  Manager  of  the  Hearst, 
Newspapers,  has  labeled  as  the  first  of  four  factors  causing  the  demise  of  news- 
papers "[slpiraling  labor  cost  increases,  coupled  with  archaic  wasteful  labor  prac- 
tices and  the  inability  of  management  to  obtain  efficiencies  and  cost  savings  through 
automation."  Senate  Hearings  pt.  2,  at  590. 

213  H.  KELBER  &  C.  SCHLESINGER,  UNION  PRINTERS  AND  CONTROLLED  AUTOMA- 
TION vii  (1967). 

214  See  generally  id.  Two  of  these  are  relatively  peripheral,  the  electrical  work- 
ers and  the  machinists,  who  keep  the  machinery  in  order.  The  other  eight,  however, 
all  have  their  place  in  the  production  process.  Janitors,  clerks  in  the  advertising 
and  business  departments,  and  reporters  belong,  in  New  York,  to  the  American 
Newspaper  Guild.  The  International  Typographical  Union,  largest  and  most  mili- 
tant of  the  newspaper  unions,  mans  the  composing  room.  Another  union  represents 
the  engravers,  who  cast  photographs  into  plates,  and  a  still  different  union  covers 
the  stereotyping  department,  which  makes  the  curved  printing  plates.  The  Pressmen 
run  the  presses,  and  the  Paperhandlers  have  jurisdiction  over  the  rolls  of  newsprint. 
The  mailroom  is  the  scene  of  continuous  battle  between  the  Mailers  and  the  De- 
liverers, neither  of  whom  have  very  much  to  do  compared  with  their  jobs  in  the 
nineteenth  century,  and  both  of  whom  fight  bitterly  for  every  scrap  of  work  avail- 
able.   Id. 
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Union  jurisdictions,  based  on  work  done  fifty  years  ago,  will 
necessarily  be  altered  or  even  abolished  by  new  technology.215 
There  is  not  much  that  the  antitrust  department  can  do  to  ease 
the  jurisdictional  pinch.  Good  labor  relations  can  ease  the  strain, 
however,  and  of  course  new  plants  would  not  face  such  severe 
difficulties.  Certainly  no  generalizations  about  the  effect  of  juris- 
dictional disputes  on  new  technology  can  be  made. 

The  second  labor  problem  raised  by  new  technology  is  its 
threat  to  the  total  number  of  jobs.  There  is  no  doubt  that  many 
of  the  advantages  of  new  technology  derive  from  its  labor-saving 
aspects.216  For  labor  unions,  the  prospect  of  losing  jobs  is  ex- 
tremely serious,  not  because  present  workers  would  be  put  out 
of  work  —  an  arrangement  to  preserve  existing  employees'  jobs 
would  be  simple  enough  —  but  because  the  unions'  pension  funds 
are  built  almost  entirely  on  payments  from  working  members. 
Unions  therefore  cannot  afford  to  dwindle  away  and  die,  be- 
cause their  pension  funds  will  die  with  them.  The  most  obvi- 
ous solution  for  this  problem  would  be  to  have  the  union  not 
replace  workers  as  they  retire  or  quit,  so  that  management  would 
save  that  labor  cost,  and  at  the  same  time  have  management 
make  payments  to  the  union  pension  fund  equivalent  to  those 
which  replacements  would  have  made.  Solutions  similar  to  this 
seem  to  have  been  worked  out  in  New  York,217  though  the  acri- 
monious atmosphere  of  labor  relations  in  the  newspaper  industry 
means  that  similar  solutions  will  not  always  be  found.  The  point 
to  be  made  is  that  union  opposition  to  new  technology  can  be 
greatly  influenced  by  the  intelligence  and  ability  of  management. 
It  would  be  fruitless  to  speculate  on  how  significant  the  prob- 
lems of  availability  which  have  been  discussed  will  prove  to  be. 
Probably,  they  will  vary  from  city  to  city  and  publisher  to  pub- 
lisher. Yet,  on  the  whole,  finding  capital  and  solving  labor  prob- 
lems do  not  seem  insurmountable  difficulties  for  competition  in 
the  industry. 

215  An  example  of  jurisdictional  friction  appears  in  McLeod  v.  Newspaper  & 
Mail  Deliverers  Union,  209  F.  Supp.  434  (S.D.N.Y.  1962).  The  operation  of  a 
moving  belt  taking  bundled  papers  from  the  tying  machine  to  delivery  trucks  was 
assigned  to  the  Mailers  for  papers  bound  for  city  delivery  and  to  the  Deliverers 
for  papers  bound  for  suburban  and  nationwide  delivery.  When  the  Times  set  up 
a  second  moving  belt,  it  apportioned  the  work  similarly.  The  Deliverers  demanded 
exclusive  jurisdiction  over  the  second  belt;  the  Times  refused,  and  the  Deliverers 
refused  to  do  any  work  in  the  mail  room,  forcing  the  Times  to  shut  down  the 
second  belt  until  the  court  enjoined  the  strike. 

218  One  newspaper  expert  has  claimed,  "I  have  operated  a  daily  newspaper 
printing  plant  with  six  persons  .  .  .  producing  more  than  three  times  as  many 
pages  of  type  per  person  per  week  than  the  best  all-union  plant  in  the  area." 
Senate  Hearings  pt.  2,  at  966  (testimony  of  John  R.  Malone). 

217  See  generally  H.  Kelber  &  C.  Schlesinger,  supra  note  213. 
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VI.  Conclusion 

Newspaper  publishers  and  industry  suppliers  have  engaged 
for  years  in  a  variety  of  anticompetitive  practices.  Factors  other 
than  these  artificial  restraints  have  undoubtedly  contributed  to 
the  present  concentration  of  the  industry,  but  the  existence  of 
such  barriers  to  competition  makes  any  accurate  calculation  of 
their  importance  impossible.  There  is  reason  to  believe,  however, 
that  in  the  larger  cities,  and  especially  as  new  technology  becomes 
available,  these  anticompetitive  practices  stand  as  the  main  deter- 
rents of  competition.  Antitrust  attack  in  the  areas  which  have 
been  discussed  should,  therefore,  repay  the  effort.  Such  action 
must  be  systematic.  There  are  too  many  important,  independent 
barriers  for  attack  on  one  or  two  of  them  alone  to  have  much 
effect  on  competition.  Private  actions  may  prove  helpful,  but 
past  experience  in  the  industry  indicates  that  the  Government 
will  have  to  shoulder  most  of  the  burden. 


Reprinted  with  the  permission  of 
the  publisher  and  author,    from 
the  December,    1968  issue  of  the 
Harvard  Law  Review.     Copyright 
1968  by  The  Harvard  Law  Review 
Association,    Cambridge,    Mass- 
achusetts,   02138. 


672 


DIVERSIFICATION  IN  COMMUNICATION: 
THE  FCC  AND  ITS  FAILING  STANDARDS 

Richard  H.  Stahle 


Reprinted  from  Utah  Law  Review,  Volume  1969,  June,  No.  3 


673 
NOTES 

Diversification  in  Communication :  The  FCC 

and  Its  Failing  Standards 

There  is  no  agency  so  fraught  with  possibilities  for  service  of  good  or 
evil  to  the  American  people  as  the  radio.  As  a  means  of  entertainment, 
education,  information,  and  communication  it  has  limitless  possibilities. 
The  power  of  the  press  will  not  be  comparable  to  that  of  broadcasting 
stations  when  the  industry  is  fully  developed.  If  the  development  con- 
tinues as  rapidly  in  the  future  as  in  the  past,  it  will  only  be  a  few  years 
before  these  broadcasting  stations,  if  operated  by  chain  stations,  will 
simultaneously  reach  an  audience  of  over  half  of  our  entire  citizenship, 
and  bring  messages  to  the  fireside  of  nearly  every  home  in  America. 
They  can  mold  and  crystallize  sentiment  as  no  agency  in  the  past  has 
been  able  to  do.  If  the  strong  arm  of  the  law  does  not  prevent 
monopoly  ownership  and  make  discrimination  by  such  stations  illegal, 
American  thought  and  American  politics  will  be  largely  at  the  mercy 
of  those  who  operate  these  stations* 

Introduction 

From  its  inception,  mass  communication  has  evolved  into  one  of  the 
most  influential  and  lucrative  businesses  in  the  country.1  Incredible  ad- 
vances in  technology  and  education  have  been  the  product  of  this  growth, 
creating  more  opportunities  for  an  informed  public  today  than  at  any  other 
time  in  history.  Accompanying  this  development,  however,  is  a  trend  toward 
concentration  of  control  of  the  mass  media  in  the  hands  of  a  few.  Such  a 
condition  cannot  be  tolerated  in  a  democratic  society.  Democracy  re- 
quires the  maintenance  of  an  open  and  impartial  forum  in  which  no  indi- 
vidual or  group  possesses  an  inordinate  influence  through  ownership  of 
numerous  communications  facilities.  Concentrated  control  reduces  the 
sources  of  information  available  to  the  public  and  vests  in  the  concentrated 
owner  a  political  power  greater  than  should  be  entrusted  any  private  indi- 
vidual or  corporation.2 

*  67  Cong.  Rec.  5558  (1927)  (remarks  of  Representative  Luther  A.  Johnson 
prior  to  passage  of  the  1927  Radio  Act) . 

1  In  1966,  television  revenues  before  federal  income  taxes  reached  $492.2  million. 
B.  Rucker,  The  First  Freedom  102  (1968).  The  three  networks  and  their  stations 
averaged  a  91%  return  on  original  investment  and  a  148%  return  on  the  depreciated 
cost  of  their  property.  Id.  at  103.  The  return  of  non-network  owned  stations  was  not 
as  great  but  still  averaged  31%  on  original  investment  and  83.5%  on  depreciated 
cost.  Id.  Although  some  television  stations  operated  at  a  loss  in  1966,  33  stations 
reported  $3  million  or  more  in  profits  and  116  stations  earned  at  the  rate  of  $1  million 
or  better.  Id.  at  105. 

The  lush  broadcasting  profits  generated  by  stations  in  the  major  markets  have  pro- 
vided "FCC  licensees,  particularly  owners  of  multiple  television  stations  like  the  net- 
works, Metromedia,  Storer  Broadcasting,  and  others,  the  extra  capital  with  which 
to  buy  the  New  York  Yankees  (CBS),  Random  House  (RCA),  or  Northeast  Air- 
lines (Storer)."  Johnson,  The  Media  Barons  and  the  Public  Interest  —  An  FCC  Com- 
missioner's Warning,  Atlantic,  June  1968,  at  43,  48.  Roy  Thomson,  British  press 
lord,  has  used  the  profits  realized  by  his  television  holding  to  build  his  newspaper 
chain  into  the  world's  largest.  Thomson's  220,000  pound  investment  in  commercial 
television  in  Scotland  was  netting  him  within  two  years,  140,000  pounds  a  month  before 
taxes.   B.  Rucker,  supra  at  25. 

2  Johnson,  supra  note  1 ,  at  48.   Professor  Rucker  has  observed : 

Possibly  the  most  serious  charge  that  can  be  brought  against  syndicates, 
however,   is   that   they  limit  comment  and   criticism  in  the  marketplace  of 
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Fearful  of  the  consequences  of  permitting  private  control  of  the  pub- 
lically  owned  airways,  Congress  enacted  the  Communications  Act  of 
1934  with  the  express  purpose  of  making  available  "to  all  the  people  of 
the  United  States  a  rapid,  efficient,  Nation-wide,  and  world-wide  wire 
and  radio  communication  service  with  adequate  facilties  at  reasonable 
charges."3  The  Federal  Communications  Commission  was  created  and 
authorized  to  carry  out  this  policy  through  regulation  of  "interstate  and 
foreign  commerce  in  wire  and  radio  communication."4  Of  the  functions 
delegated  to  the  Commission,  the  most  important  in  providing  an  impar- 
tial public  forum  is  its  power  to  license  broadcasting  stations.  Although 
exercising  broad  discretion,  the  Commission  must  always  be  guided  by 
the  standard :  "public  interest,  convenience,  or  necessity." 5 

This  Note  examines  the  Commission's  failure  to  effectively  utilize  its 
powers  in  licensing  radio  and  television  stations  so  as  to  protect  the  public 
interest  in  preserving  diverse  and  antagonistic  sources  of  public  opinion. 
In  the  course  of  this  discussion,  a  method  of  analyzing  and  applying  exist- 
ing licensing  standards  is  offered  as  an  alternative  to  those  employed  by 
the  Commission  in  the  past  —  one  which  will  hopefully  lead  to  more 
effective  methods  of  combating  concentration.  Proposed  rules  for  pre- 
venting concentration  are  then  evaluated  in  -light  of  the  conclusions 
reached  concerning  administration  of  current  licensing  practices. 

I.   Background 

Present  Level  of  Concentration 

The  Commission's  policy  regarding  concentration  is  best  expressed  in 
its  Policy  Statement  on  Comparative  Broadcast  Hearings:  "Diversifica- 
tion of  control  is  a  public  good  in  a  free  society,  and  is  additionally  desir- 

ideas.  Regardless  of  how  erudite,  how  brilliant  any  columnist  may  be,  expos- 
ing his  ideas  to  audiences  of  25  to  50  million  readers  gives  them  dispropor- 
tionate weight.  The  thoughts  of  few  columnists,  editorial  writers,  cartoonists, 
comic  strip  commentators,  feature  writers  merit  such  wide  propagation.  Also, 
syndicated  editorialists,  whether  by  word  or  sketch,  expound  at  best  on 
national  and  international  problems  and  at  worst  on  trivia,  distracting  readers 
and  taking  space  which  often  might  better  be  devoted  to  local,  area,  and 
state  issues  of  vital  importance  to  the  well-being  of  the  newspaper's  readers. 
Further,  in  an  effort  to  please  or  at  least  not  displease  as  large  a  clientele  as 
possible,  many  writers,  columnists,  artists  'water  down'  their  material,  ignore 
serious  problems,  slant  so  as  not  to  offend.  Therefore,  despite  the  flood  of 
feature  syndicate  and  news  service  copy,  Americans  remain  poorly  informed 
on  important  issues  of  the  day. 

B.  Rucker,  supra  note  1,  at  78-79.    These  same  criticisms  are  equally  applicable  to 

radio  and  television  news  commentators,  analysts,  and  editorialists. 
In  a  similar  vein,  FCC  Commissioner  Nicholas  Johnson  has  stated : 

The  greatest  challenge  before  the  American  people  today  is  the  challenge 
of  restoring  and  reinvigorating  local  democracy.  That  challenge  cannot  be 
met  without  a  working  system  of  local  broadcast  media  actively  serving  the 
needs  of  each  community  for  information  about  its  affairs,  serving  the  inter- 
ests of  all  members  of  the  community,  and  allowing  all  to  confront  the  listen- 
ing public  with  their  problems  and  their  proposals. 

K.    Cox   &   N.    Johnson,    Broadcasting   in    America   and   the    FCC's    License 

Renewal  Process:  An  Oklahoma  Case  Study  10  (1968). 
8  Communications  Act  of  1934,  47  U.S.C.  §  151  (1964). 
4  Id. 
*Id.  §  307(a). 
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able  where  a  government  licensing  system  limits  access  by  the  public  to 
the  use  of  radio  and  television  facilities."6  In  pursuing  this  objective,  the 
Commission  seeks  to  prevent  monopolistic  control  over  public  informa- 
tion7 and  to  preserve  competition  in  the  broadcasting  industry.8  Basically, 
concentration  may  be  classified  as  either  local,  chain,  or  conglomerate. 
Local  concentration  exists  when  one  individual  or  group  owns  all  or  a 
majority  of  the  mass  media  in  a  particular  area.9  Chains  are  comprised 
of  several  communications  facilities  in  different  localities  under  common 
control10  and  conglomerate  concentration  consists  of  ownership  by  a 
conglomerate  of  a  number  of  media  interests.11  Of  course,  the  ownership 
patterns  may  evidence  any  combination  of  the  above  classifications. 

Although  primary  responsibility  for  controlling  competition  in  the  news- 
paper industry  lies  in  the  Justice  Department,12  and  while  CATV  (cable 
television)  is  not  specifically  regulated  as  a  broadcasting  station  by  the 
Commission,13  their  respective  owners  become  amenable  to  broadcast 
licensing  procedures  when  they  acquire  station  licenses.  Thus,  concentra- 
tion in  newspaper  and  CATV  ownership  is  relevant  in  determining  the 
likelihood  that  the  newspaper  owner  or  CATV  operator  will  offer  an 
independent  editorial  voice  as  a  broadcast  licensee.  In  the  newspaper 
industry,  the  trends  are  toward  monopoly  ownership  on  the  local  level 


6  Policy  Statement  on  Comparative  Broadcast  Hearings,  5  P  &  F  Radio  Reg.  2d 
1901,  1908  (1965).  An  analogous  statement  by  the  United  States  Supreme  Court 
declares  that  the  first  amendment  to  the  Constitution  of  the  United  States  "rests  on  the 
assumption   that  the  widest  possible   dissemination  of  information  from  diverse  and 

antagonistic  sources  is  essential  to  the  welfare  of  the  public "    Associated  Press 

v.  United  States,  326  U.S.  1,20  (1945). 

7  Heckman  Diversification  of  Control  of  the  Media  of  Mass  Communication  — 
Policy  or  Fallacy?,  42  Geo.  L.J.  378,  381  (1954). 

8  In  FCC  v.  Sanders  Bros.  Radio  Station,  309  U.S.  470  (1940),  the  United  States 
Supreme  Court  stated  that  the  Communications  Act  _  _ 

recognizes  that  the  field  of  broadcasting  is  one  of  free  competition.    The  sec- 
tions dealing  with  broadcasting  demonstrate  that  Congress  has  not,  in  its      v 
regulatory  scheme,  abandoned  the  principle  of  free  competition  .... 

Plainly  it  is  not  the  purpose  of  the  Act  to  protect  a  licensee  against  com- 
petition but  to  protect  the  public. 
Id.  at  474-75. 

9  For  an  example  of  local  concentration,  see  the  statistics  illustrating  majority  own- 
ership of  the  available  media  in  various  communities  listed  in  Hearings  on  S.  1312 
Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the  Senate  Comm.  on  the  Judi- 
ciary, 90th  Cong.,  1st  &  2d  Sess.,  pt.  5,  at  2389-93  (1968). 

10  For  a  listing  of  chain  ownership  of  television  stations  see  B.  Rucker,  supra  note 
1,  at  194-95. 

11  See  e.g.,  John  Poole  Broadcasting  Co.,  15  P  &  F  Radio  Reg.  2d 1  609,  616  (1969) 
(Johnson  dissenting)  ;  Madison  County  Broadcasting  Co.,  15  P  &  F  Radio  Reg.  2d 
618,621  (1969)   (Johnson  dissenting). 

12  Mahaffie,  Mergers  and  Diversification  in  the  Newspaper,  Broadcasting  and  Infor- 
mation Industries,  13  Antitrust  Bull.  927  (1968). 

"United  States  v.  Southwestern  Cable  Co.,  392  U.S.  157  (1968).  Although  the 
Court  did  not  find  that  CATV  should  be  classified  as  either  a  common  carrier  or  a 
broadcasting  station,  it  did  hold  that  CATV  is  subject  to  regulation  by  the  Commission 
under  the  Communications  Act  of  1934.  The  Court  stated  that  the  Commissions 
authority  over  CATV  is  "restricted  to  that  reasonably  ancillary  to  the  effective  .per- 
formance of  the  Commission's  various  responsibilities  for  the  regulation  of  television 
broadcasting."   Id.  at  178. 
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and  increased  chain  control.14  CATV  ownership  statistics  reflect  a  rela- 
tively low  level  of  concentration  at  present15  but  the  real  danger  lies  ahead, 
for  CATV  may  soon  become  the  most  important  channel  of  public  infor- 
mation.16 

Local  and  chain  concentration  is  also  prevalent  in  the  radio17  and  tele- 

14  By  mid-1967,  there  were  only  64  cities  out  of  1,547  with  daily  papers  in  which 
newspapers  competed.  Monopolies  existed  in  all  cities  with  dailies  in  17  states  and  in 
all  but  one  city  in  each  of  another  20  states.  In  such  large  cities  as  Atlanta,  Indian- 
apolis, Memphis,  Milwaukee,  New  Orleans,  Phoenix,  and  San  Diego,  there  are  no 
competing  general  circulation  dailies.  B.  Rucker,  supra  note  1,  at  8.  Only  three 
American  cities  —  Boston,  New  York,  and  Washington  —  have  more  than  two  com- 
peting daily  newspaper  ownerships.  Id.  at  10. 

Chains  • —  two  or  more  daily  papers  in  different  localities  under  common  control 
—  have  further  reduced  diversification.  Of  1,767  dailies  published  in  1967,  871  were 
held  by  multiple  owners.  These  parties  controlled  over  half  of  the  dailies  published  in 
21  states  and  19  of  the  25  largest  circulation  dailies  in  the  United  States.  Furthermore, 
the  19  largest  chains  owned  38%  of  all  daily  papers  held  by  chains.  Id.  at  21.  The 
following  states  in  the  mountain  west  have  a  high  percentage  of  chain  ownership  of 
newspapers:  Montana,  87.5%;  Wyoming,  90%;  Idaho,  60%;  and  Nevada,  71.4%. 
Id.  at  255  n.5. 

Additional  evidence  of  concentration  is  that  in  1966,  71.3%  of  all  newspapers  were 
affiliated  with  only  one  news  service.  Subscribers  to  AP  totaled  43.3%  while  UPI 
subscribers  equalled  28%.  AP  services  the  largest  newspapers  with  approximately  four 
times  as  many  exclusive  affiliations  among  the  25,000  to  500,000  circulation  papers 
as  UPI.  Id.  at  68. 

a  In  1967,  the  25  largest  CATV  chains  reported  interests  in  approximately  31% 
of  the  systems  with  applications  pending  for  another  400.  At  the  end  of  1964,  nine 
chains  controlled  15%  of  the  industry.  Newspapers  have  become  increasingly  attracted 
to  CATV  with  225  papers  having  interests  in  CATV  and  300  additional  papers  seek- 
ing franchises.  Id.  at  181.  For  an  analysis  of  the  CATV  interests  in  the  Salt  Lake 
.City  area  see  Hearings  on  S.  1312  Before  the  Subcomm.  on  Antitrust  and  Monopoly 
of  the  Senate  Comm.  on  the  Judiciary,  90th  Cong.,  2d  Sess.,  pt.  7,  at  2879  (1968). 

14  It  has  been  suggested  that  the  expanding  multi-channel  capacity  of  cable 
systems  could  be  utilized  to  provide  a  variety  of  new  communications  services 
to  homes  and  businesses  within  a  community,  in  addition  to  services  now 
commonly  offered  such  as  time,  weather,  news,  stock  exchange  ticker,  etc. 
While  we  shall  not  attempt  an  all-inclusive  listing,  some  of  the  predicted 
services  include :  facsimile  reproduction  of  newspapers,  magazines,  documents, 
etc.;  electronic  mail  delivery;  merchandising;  business  concern  links  to  branch 
offices,  primary  customers  or  suppliers;  access  to  computers,  e.g.,  man  to  com- 
puter communications  in  the  nature  of  inquiry  and  response  (credit  checks, 
airlines  reservations,  branch  banking,  etc.),  information  retrieval  (library  and 
other  reference  material,  etc.),  and  computer  to  computer  communications; 
the  furtherance  of  various  governmental  programs  on  a  Federal,  State  and 
municipal  level,  e.g.,  employment  services  and  manpower  utilization,  special 
communications  systems  to  reach  particular  neighborhoods  or  ethnic  groups 
within  a  community,  and  for  municipal  surveillance  of  public  areas  for  pro- 
tection against  crime,  fire  detection,  control  of  air  pollution  and  traffic; 
various  educational  and  training  programs,  e.g.,  job  and  literary  training,  pre- 
school programs  in  the  nature  of  "Project  Headstart,"  and  to  enable  profes- 
sional groups  such  as  doctors  to  keep  abreast  of  developments  in  their  fields; 
and  the  provision  of  a  low  cost  outlet  for  political  candidates,  advertisers, 
amateur  expression  (e.g.,  community  or  university  drama  groups)  and  for 
other  moderately  funded  organizations  or  persons  desiring  access  to  the  com- 
munity or  a  particular  segment  of  the  community. 
In  re  Amendment  of  Part  74,  Subpart  K,  of  the  Commission's  Rules  and  Regulations 
Relative  to  Community  Antenna  Television  Systems;  and  Inquiry  into  the  Develop- 
ment of  Communications  Technology  and  Services  to  Formulate  Regulatory  Policy 
and  Rulemaking  and/or  Legislative  Proposals,  P  &  F  Radio  Reg.  2d  54:lxxiii,  lxxvi 
(1968)    (Current  Service). 

"Chains  owned  31%  of  both  the  AM  and  FM  stations  on  the  air  in  1967.  B. 
Rucker,  supra  note  1,  at  189-90.  Fifty- three  of  the  73  most  powerful  AM  stations 
are  owned  by  chains.  Id.  at  89.  The  most  extreme  concentration  occurs  at  the  com- 
munity level  where  there  are  85  cities  in  the  United  States  in  which  the  only  daily 
newspaper  has  an  interest  in  the  sole  AM  station  and  51   cities  in  which  it  has  an 
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vision18  station  ownership.  The  significant  statistics  relating  to  chains  are 
not  the  percentage  of  stations  controlled,  but  the  market  areas  in  which 
they  are  owned19  and  the  trends  evidencing  greater  concentration.  The 
number  of  chains,  their  size,  and  the  total  stations  held  have  increased 
markedly  in  recent  years.20  An  apt  illustration  is  presented  by  an  analysis 
of  the  holdings  in  the  top  50  television  markets.  There  are  three  com- 
peting VHF  stations  in  most  of  these  markets  which  serve  about  75 
percent  of  the  nation's  television  households.  Of  the  approximately  150 
VHF  stations,  less  than  ten  percent  are  owned  by  entities  with  no  other 
media  interests.  In  30  of  the  top  50  markets,  newspaper  publishers  own 
at  least  one  station.21  Over  one-third  of  these  major  market  facilities  are 
controlled  by  1 2  parties.  Each  major  network,  in  addition  to  the  impact 
it  possesses  through  affiliates,  owns  VHF  stations  in  New  York,  Los 
Angeles,  and  Chicago  —  the  top  three  markets  —  and  two  more  stations 
in  other  markets  in  the  top  ten.22  The  political  power  these  major  market 
station  owners  can  wield  in  terms  of  opinionating  their  viewing  audience  is 
apparent. 

The  trends  toward  greater  concentration  indicate  the  Commission's 
failure  to  implement  its  diversification  policy  in  maintaining  an  open  and 
impartial  forum  for  public  opinion.  The  underlying  reason  for  this  lack 
of  success  may  be  discovered  by  examining  the  extent  to  which  the  public 
interest  standard  employed  by  the  Commission  in  licensing  broadcasters 
includes  diversification  as  its  most  essential  element. 


interest  in  one  of  two  stations.  Only  22  of  these  cities  are  located  in  metropolitan 
areas  where  the  listeners  can  receive  other  broadcast  service.  Id.  at  appendix,  tables 
xxix  &  xxx. 

18  Newspapers  or  broadcasting  chains  owned  81.3%  of  all  VHF  television  stations 
at  the  beginning  of  1967.  Id.  at  196.  All  the  VHF  stations  in  Arkansas  (6),  Idaho 
(5),  Maryland  (3),  Massachusetts  (4),  New  Hampshire  (1),  Ohio  (14),  Pennsyl- 
vania (10),  Rhode  Island  (3),  Utah  (3),  Washington  (9),  and  Wyoming  (3)  are 
owned  by  either  chains  or  newspapers  or  both.  Id.  at  295  n.21.  The  same  ownership 
pattern  existed  for  all  but  one  VHF  station  in  Alabama  (8  of  9),  Alaska  (5  of  6), 
Colorado  (10  of  11),  Connecticut  (1  of  2),  Hawaii  (7  of  8),  Illinois  (11  of  12), 
Indiana  (6  of  7),  Iowa  (10  of  11),  Kansas  (10  of  11),  Kentucky  (3  of  4),  Maine 
(6  of  7),  Oklahoma  (9  of  10),  and  West  Virginia  (7  of  8).   Id.  at  295  n.22. 

Local  ownership  patterns  reveal  27  cities  in  which  the  only  daily  paper  has  a 
financial  interest  in  the  sole  television  outlet  and  17  cities  in  which  the  paper  possesses 
an  interest  in  one  of  two  stations.  Id.  at  appendix,  tables  xxxii  &  xxxiii. 

19  FCC  Chairman  Hyde  is  of  the  opinion  that  there  is  diversification  in  the  broad- 
casting industry.  He  states  that  if  one  party  owned  the  maximum  number  of  seven 
AM  seven  FM  and  seven  TV  stations  permitted  by  Commission  rules  he  would  only 
control  .16%  of  the  AM,  .34%  of  the  FM,  and  .85%  of  the  TV  stations  on  the  air. 
Hearings  on  S.  1312,  supra  note  15,  pt.  7,  at  2888.  Such  reasoning  fails  to  consider 
the  possibility  that  the  party  may  own  seven  TV  stations  in  the  top  seven  markets 
and  thus  be  able  to  influence  millions  of  people. 

20  B.  Rucker,  supra  note  1,  at  188-89,  194-95.  For  example,  the  percentage  of 
chain-owned  TV  stations  has  increased  from  45.8%  in  1956  to  73.6%  in  1967.  Id.  at 
table  xv. 

21  It  is  interesting  to  observe  that  newspaper-owned  TV  stations  are  the  most  profit- 
able and  charge  the  highest  advertsing  rates.  A  further  indication  of  the  status  of 
newspaper  publishers  in  the  TV  broadcast  industry  is  that  a  majority  of  the  NBC  and 
CBS  affiliations  are  with  newspaper-owned  stations.  Id.  at  197-98. 

22  Johnson,  supra  note  1. 
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II.  Preventing  Concentration  Through  Licensing  Powers 

A.  The  Public  Interest  Standard 

The  Communications  Act  provides  that  the  Commission  may  grant 
construction  permits,  renew  licenses,  or  approve  assignments  and  trans- 
fers only  if  it  affirmatively  finds  that  the  "public  interest,  convenience,  and 
necessity  will  be  served."23  Although  nebulous,  this  standard  requires  at 
a  minimum  that  since  the  airways  are  publicly  owned24  and  technology 
limits  the  number  of  available  stations,  licenses  should  be  granted  in  such 
a  manner  as  to  achieve  maximum  diversification  of  control  of  the  mass 
media.  In  viewing  diversification  of  control  as  an  integral  element  of  the 
public  interest,  the  Commission  seeks  first  to  prevent  monopolistic  control 
over  public  information  — ■  thought  control ;  and  second,  to  preserve  com- 
petition in  the  economic  market  and  the  marketplace  of  ideas.  Imple- 
mentation of  these  objectives  requires  affirmative  action  by  the  Commis- 
sion. Because  of  the  Commission's  reluctance,  in  the  absence  of  a  public 
hearing,  to  deny  a  license  to  any  applicant  who  satisfies  certain  technical 
qualifications,25  active  investigation  of  the  effect  of  granting  the  proposed 
application  beyond  mere  consideration  of  rules  limiting  station  ownership 
is  necessary  if  the  public  interest  in  diversification  is  to  be  satisfactorily 
protected.  Therefore,  the  important  question  becomes:  When  does  a 
party  become  sufficiently  interested  in  the  proposed  grant  so  that  he  may 
require  and  participate  in  a  public  hearing  to  ensure  that  the  public  inter- 
est standard  is  adequately  examined. 

B.  Standing  to  Protest  Grant  of  Application 

Section  309(d)(1)  of  the  Communications  Act  provides  that  "[a]ny 
party  in  interest  may  file  with  the  Commission  a  petition  to  deny  any 
application  ....  The  petition  shall  contain  specific  allegations  of  fact  suffi- 
cient to  show  that  the  petitioner  is  a  party  in  interest  and  that  a  grant  of 
the  application  would  be  prima  facie  inconsistent  with  .  .  .  ."2<J  the  public 
interest.  Traditionally,  standing  as  a  party  in  interest  has  been  extended 
only  to  those  who  would  suffer  economic  injury  or  electrical  interference 
to  their  station  if  the  application  were  granted.27  The  first  break  with 
this  precedent  and  movement  toward  affording  standing  to  members  of 
the  public  occurred  in  Office  of  Communication  of  the  United  Church  of 
Christ  v.  FCC.28  Objecting  to  the  renewal  of  the  license  of  a  local  tele- 
vision station,  petitioners  asserted  that  they  represented  nearly  one-half 

23  47  U.S.C.  §§  307(a),  309(a),  310(b)  (1964). 

14  Id.  §  301. 

28  See  K.  Cox  &  N.  Johnson,  supra  note  2,  at  5;  Comment,  Diversification  and 
the  Public  Interest:  Administrative  Responsibility  of  the  FCC,  66  Yale  LJ.  365,  382 
(1957).  For  a  breakdown  of  the  Commission's  handling  of  broadcast  applications 
see  33  FCC  Ann.  Rep.  164-65  (1967). 

"47  U.S.C.  §  309(d)(1)  (1964). 

"  Note,  Current  Problems  —  Television  Service  and  the  FCC,  46  Texas  L.  Rev. 
1100,  1166-67   (1968). 

28  359  F.2d  994  (D.C.  Cir.  1966). 
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of  the  potential  and  all  of  the  existing  listening  audience.  The  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Circuit  (hereinafter 
referred  to  as  the  D.C.  Circuit)  held  that  responsible  and  representative 
groups  have  a  right  to  intervene  for  purposes  of  vindicating  the  public 
interest.29  The  court's  opinion  recognized  that  public  participation  in 
renewal  proceedings  is  important  since  public  spokesmen  may  be  the  sole 
objectors  in  many  cases.30 

This  standing  doctrine  was  further  liberalized  in  the  subsequent  case 
of  Joseph  v.  FCC.31  Petitioner,  an  individual  member  of  the  listening 
public,  filed  a  petition  challenging  a  Commission  order  approving  assign- 
ment of  a  Chicago  FM  station  to  a  subsidiary  of  the  Chicago  Tribune.32 
Although  the  Church  of  Christ  decision  restricted  standing  to  responsible 
groups  representing  broad  public  interests,  the  D.C.  Circuit  held  in  Joseph 
that  petitioner's  allegations  "demonstrated  at  least  prima  facie  stand- 
ing."33 The  apparent  import  of  the  Joseph  case  is  that  although  some 
form  of  representativeness  is  necessary,  prima  facie  standing  can  be 
achieved  through  certain  minimal  allegations  by  individual  petitioners, 
thereby  transferring  the  burden  of  rebuttal  to  the  Commission.34 

Although  the  Joseph  case  ostensibly  expanded  the  standing  require- 
ment, it  was  overlooked  by  the  Commission  in  the  hotly  contested  (tie 

M  In  denning  the  category  of  groups  to  which  standing  would  be  granted,  the  court 

stated : 

The  responsible  and  representative  groups  eligible  to  intervene  cannot 
here  be  enumerated  or  categorized  specifically;  such  community  organizations 
as  civic  associations,  professional  societies,  unions,  churches,  and  educational 
institutions  or  associations  might  well  be  helpful  to  the  Commission.  These 
groups  are  found  in  every  community;  they  usually  concern  themselves  with 
a  wide  range  of  community  problems  and  tend  to  be  representatives  of  broad 
as  distinguished  from  narrow  interests,  public  as  distinguished  from  private 
or  commercial  interests. 

Id.  at  1005. 

30  Such  a  case  may  arise  where  there  is  only  one  broadcast  station  in  the  community 
or  where  rivals  have  entered  into  a  gentlemen's  agreement.  Public  participation  is  also 
important  in  the  sense  that  the  public  has  been  exposed  to  the  licensee's  performance 
and  therefore  has  some  basis  upon  which  to  judge  his  operation.   Id.  at  1004. 

The  Office  of  Communication  of  the  United  Church  of  Christ  v.  FCC  case  recently 
returned  to  the  D.C.  Circuit  after  hearings  held  by  the  Commission  pursuant  to  the 
court's  prior  opinion  which  directed  that  intervenors  representing  segments  of  the 
listening  public  be  permitted  to  intervene  and  participate.  The  D.C.  Circuit  severely 
criticized  the  Commission  for  in  effect  placing  the  entire  burden  of  showing  that  the 
licensee  was  not  qualified  to  be  granted  a  renewal  upon  the  public  intervenors.  The 
court  in  explaining  the  proper  role  of  the  Commission  and  the  public  intervenor 
stated : 

Rather,  if  analogues  can  be  useful,  a  "Public  Intervenor"  who  is  seeking  no 
license  or  private  right  is,  in  this  context,  more  nearly  like  a  complaining  wit- 
ness who  presents  evidence  to  police  or  a  prosecutor  whose  duty  it  is  to  con- 
duct an  affirmative  and  objective  investigation  of  all  the  facts  and  to  pursue 
his  prosecutorial  or  regulatory  function  if  there  is  probable  cause  to  believe  a 
violation  has  occurred. 
Office  of  Communication  of  the  United  Church  of  Christ  v.  FCC,  No.  19,409,  at  6 
(D.C.  Cir.  June  20,  1969). 

31  404  F.2d  207  (D.C.  Cir.  1968). 

33  For  an  analysis  of  the  communications  holdings  of  the  Chicago  Tribune,  see 
Gale  Broadcasting  Co.,  12  P  &  F  Radio  Reg.  2d  809  (1968)   (Johnson  dissenting). 

33  404  F.2d  at  211.   • 

34  57  Geo.  L.J.  631,  636  (1969). 
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3-3  vote)  license  renewal  of  station  KSL.35  Petitioners,  who  were  private 
individuals,  filed  a  petition  for  reconsideration  of  the  renewal  and  KSL 
opposed  their  standing  on  the  ground  that  they  spoke  solely  as  individuals 
and  not  as  members  of  representative  groups.  Finding  it  unnecessary  to 
decide  this  issue  because  of  disposal  on  the  merits,  the  Commission  none- 
theless questioned  petitioners'  standing  by  stating  that  substantial  pro- 
cedural issues  concerning  standing  were  raised  by  KSL's  allegations.  Fail- 
ure to  acknowledge  the  Joseph  case,  however,  leaves  the  Commission's 
position  unclear  and  evidences  a  reluctance  to  afford  standing  to  indi- 
vidual members  of  the  listening  audience.  If  the  possible  defect  in  the 
petitioners'  position  was  their  failure  to  represent  a  responsible  group,  it 
can  be  cured  in  future  cases  through  the  creation  of  a  "paper  organiza- 
tion"; petitioners  could  then  protest  in  its  behalf.  The  better  solution, 
however,  is  to  argue  that  the  listener's  interest,  derived  through  his  propor- 
tionate investment  in  radio  and  television  sets,  his  share  of  national  adver- 
tising, and  his  interest  as  part  owner  of  the  public  airways,  entitles  him  to 
standing  to  protect  the  public  interest.36  Unless  the  Commission  liberalizes 
the  existing  standing  requirement  a  more  thorough  analysis  of  applicants 
is  necessary  if  the  diversification  issue  is  to  be  thoroughly  examined. 

C.  Necessity  of  a  Hearing 

As  previously  discussed,  the  importance  of  obtaining  standing  as  a  party 
in  interest  is  that  it  allows  the  individual  to  require  a  hearing  on  the  pro- 
posed application  by  raising  substantial  and  material  questions  of  fact; 
otherwise,  a  hearing  is  seldom  held.  In  the  case  of  an  unopposed  applica- 
tion for  a  permit  to  construct  a  station,  no  hearing  is  required  unless  the 
action  contemplated  is  denial.37  Also,  modification  by  the  Commission 
of  any  station  license  or  construction  permit  is  subject  to  a  public  hearing 
only  if  requested  by  the  licensee  or  permittee.38  When  an  application  is 
opposed  or  a  party  obtains  standing  and  requires  a  hearing,  the  Commis- 
sion becomes  involved  in  a  comparative,  renewal,  or  transfer  hearing 
depending  on  the  type  of  application  under  consideration. 

/.  Comparative  hearings.  When  two  or  more  mutually  exclusive  appli- 
cations are  filed  for  the  same  frequency,  a  comparative  hearing  results  in 
which  various  factors  are  weighed  to  determine  which  applicant  can  best 
serve  the  public  interest.  As  to  each  element  in  issue,  the  Commission 
must  decide  which  party  will  receive  a  preference  and  how  much  weight 
will  be  accorded  that  preference  in  determining  the  winner.39  The  mere 


*  Station  KSL,  15  P  &  F  Radio  Reg.  2d  458  (1969). 

^ Id.  at  468  (Johnson  dissenting).  Commissioner  Johnson  explained  that  the  aver- 
age homeowner  has  about  $300  invested  in  radio  and  TV  receivers;  the  radio  and 
TV  advertising  expense  built  into  product  cost  runs  around  $50  per  home  per  year;  the 
cost  of  CATV  service  to  subscribers  is  approximately  $60  per  year;  plus  the  cost  of 
repairs  and  electricity. 

"47  U.S.C.  §§  309  (d),  (e)  (1964). 

38  47  U.S.C.  §§  303(f),  316(a)  (1964). 

89  Policy  Statement  on  Comparative  Broadcast  Hearings,  supra  note  6. 
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fact  that  one  applicant  is  more  qualified  than  another  does  not  obligate 
the  Commission  to  grant  the  license ;  an  affirmative  finding  that  the  grant 
is  in  the  public  interest  is  still  required.40 

Although  one  important  factor  considered  in  a  comparative  hearing  is 
diversification  of  control,  the  plethora  of  elements  that  are  viewed  as 
relevant  to  this  issue  have  produced  a  series  of  almost  irreconcilable  deci- 
sions whose  lack  of  clarity  and  consistency  leave  the  broadcaster  as  well 
as  the  party  in  interest  without  stable  precedent  upon  which  to  rely.41 
Some  guidelines  have  been  suggested  for  evaluating  the  criteria  indicative 
of  diversification  but  the  Commission  never  states  which  it  deems  vitally 
important.42  Consequently,  by  manipulating  the  relevant  factors  compris- 
ing the  standard,  a  variety  of  supportable  results  are  reached.43  If  the 
Commission  hopes  to  avoid  concentration  through  utilization  of  the  com- 
parative hearing  procedure,  definite  guidelines  must  be  formulated.  To 
be  consistent  with  the  basic  democratic  ideals  of  an  open  and  impartial 
public  forum,  these  guidelines  must  require  that  diversification  of  owner- 
ship within  a  given  area  be  considered  more  important  in  most  situations 
than  providing  new  or  additional  service  to  an  area  by  assigning  the  avail- 
able facilities  to  existing  multiple  media  owners.44 

Since  the  comparative  hearing  requires  that  diversification  be  consid- 
ered, an  attempt  to  avoid  the  hearing  is  often  made  by  an  applicant  pos- 
sessing other  media  interests.  He  may  buy  off  competing  applicants  and 
achieve  the  status  of  a  sole  applicant,  thereby  reducing  the  possibility  that 
any  hearing  will  be  held,45  or  he  may  purchase  a  transfer  or  assignment 
of  a  station  license  from  a  successful  grantee.46  Because  a  transferee  or 
assignee  is  treated  as  a  sole  applicant  under  the  Communications  Act,47 
the  transfer  will  probably  be  approved  without  adequate  examination  of 
the  concentration  issue.  In  either  case,  the  end  result  is  that  a  party  who 
could  not  have  prevailed  in  a  comparative  proceeding  is  licensed.  There- 

"47U.S.C.  §  307  (1964)  ;  Note,  *u/>ra  note  27,  at  1156-57. 

41  See  Farragut  Television  Corp.,  10  P  &  F  Radio  Reg.  2d  50,  58  (1967)  (John- 
son dissenting)  ;  Heckman,  supra  note  7,  at  390;  Note,  supra  note  27,  at  1158-59. 

**Note,  supra  note  27.  In  applying  its  policy  of  diversification  of  control,  the 
Commission  has  stated  that  it  will  consider  interests  in  existing  media  on  the  part  of 
the  applicant  more  significant  in  the  degree  that  they: 

(A)  are  larger,  i.e.  go  towards  complete  ownership  and  control;  and  to  the 
degree  that  the  existing  media: 

(B)  are  in,  or  close  to,  the  community  being  applied  for; 

(C)  are  significant  in  terms  of  numbers  and  size,  i.e.,  the  area  covered,  cir- 
culation, size  of  audience,  etc. ; 

(D)  are  significant  in  terms  of  regional  or  national  coverage;  and 

(E)  are  significant  with  respect  to  other  media  in  their  respective  localities. 
Policy  Statement  on  Comparative  Broadcast  Hearings,  supra  note  6,  at  1909. 

**  Farragut  Television  Corp.,  10  P  &  F  Radio  Reg.  2d  50,  62  (1967)  (Johnson  dis- 
senting). 

**  See  text  accompanying  notes  75-78  infra. 

**  This  avenue  may  be  foreclosed  to  some  extent  since  the  Communications  Act 
requires  prior  Commission  approval  of  any  agreement  whereby  the  parties  withdraw 
mutually  exclusive  applications.  47  U.S.C.  §  311(c)   (1964). 

44  Comment,  supra  note  25,  at  384-85. 

"47  U.S.C.  §  310(b)  (1964). 
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fore,  unless  the  Commission  actively  seeks  to  explore  the  concentration 
issue  in  all  proceedings,  the  public  interest  is  easily  subverted. 

2.  Renewal-comparative  hearings.  Hearings  are  infrequently  held  for 
the  purpose  of  renewing  station  licenses  since  most  renewals  are  "rubber 
stamped"  with  little  consideration  of  the  information  contained  in  the 
required  forms.43  Where  a  party  in  interest  protests  the  renewal  or  an 
applicant  files  an  original  application  for  the  station,  however,  a  hearing 
similar  to  the  comparative  hearing  is  held.  In  WHDH,  Inc.,49  a  group 
of  local  Boston  businessmen  filed  an  application  in  opposition  to  the 
renewal  of  station  WHDH,  owned  by  the  Boston  Herald-Traveler  news- 
paper, in  which  they  sought  the  frequency  for  themselves.  The  Commis- 
sion denied  the  renewal  and  awarded  the  license  to  the  businessmen  after 
finding  the  grant  would  result  in  a  maximum  diffusion  of  control  of  the 
mass  media  and  would  bring  a  new  voice  into  Boston.50 

The  most  important  aspect  of  the  case  was  the  application  of  the  Com- 
mission's comparative  hearing  procedure  to  contests  between  a  licensee 
seeking  renewal  and  an  original  applicant  asking  for  the  same  frequency. 
Although  this  process  is  not  the  most  satisfactory  way  of  deciding  between 
competing  applicants,51  its  immediate  impact  is  to  undermine  the  pre- 
ferred status  that  is  traditionally  afforded  licensees  because  of  their  past 
operating  records  and  present  ownership  of  a  functioning  station.  By 
declaring  that  an  average  past  broadcasting  record  is  expected  and  that 
its  attention  will  be  directed  to  those  records  which  offer  some  indication 
of  unusual  performance  in  the  future,  the  Commission  arguably  offered 
a  method  whereby  the  local  citizenry  can  more  effectively  challenge  the 
media  giants  at  renewal.  If  this  procedure  is  followed,  the  standards 
applied  at  renewal  will  be  the  same  as  those  governing  new  applicants.' 


C2 


"K.  Cox  &  N.  Johnson,  supra  note  2,  at  5;  33  FCC  Ann.  Rep.  164-65  (1967). 
49  15  P&F  Radio  Reg.  2d  411  (1969). 

80  1 5  P&F  Radio  Reg.  2d  at  426.  Commissioner  Johnson  in  a  concurring  opinion 
stated : 

But  this  case  is  significant  for  other  reasons.  In  America's  eleven  largest 
cities  there  is  not  a  single  network-affiliated  VHF  television  station  that  is 
independently  and  locally  owned.  They  are  all  owned  by  the  networks,  multi- 
ple station  owners,  or  major  local  newspapers.  The  decision  to  not  award 
Channel  5  to  the  Herald  Traveler  is  supported  by  good  and  sufficient  reasons 
beyond  the  desire  to  promote  diversity  of  media  ownership  in  Boston.  . .  . 
But  I  do  think  it  is  healthy  to  have  at  least  one  station  among  these  politi- 
cally powerful  33  network-affiliated  properties  in  the  major  markets  that  is 
truly  locally  owned,  and  managed  independently  of  the  other  major  local 
mass  media.  It  is  a  step,  however  small,  back  toward  the  Commission's  often 
professed  but  seldom  evidenced  belief  in  the  benefits  of  local  ownership  and 
media  diversity.  It  is,  at  the  very  least,  an  interesting  experiment  which  will 
be  watched  carefully  by  many. 
Id.  at  438-39. 

"Farragut  Television  Corp.,  10  P  &  F  Radio  Reg.  2d  50,  58-59  (1967)  (Johnson 
dissenting)  ;  Policy  Statement  on  Comparative  Broadcast  Hearings,  supra  note  6,  at 
1914-15,  1919  (Hyde  dissenting,  Lee  concurring). 

53  Commissioner  Lee  felt  that  the  Commission  was  going  too  far  in  putting  renewal 
applicants  on  the  same  footing  as  original  applicants  for  he  argued  that  unless  the 
weight  given  the  comparative  factors  in  renewal  proceedings  is  reduced  in  view  of  the 
licensee's  existing  record,  a  new  applicant  would  be  permitted  "to  submit  a  'blue  sky" 
proposal  tailor-made  to  secure  every  comparative  advantage  while  the  existing  licensee 
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The  opportunities  WHDH  ostensibly  affords  parties  in  interest  to  chal- 
lenge renewal  of  licenses  held  by  multiple  media  owners  may  be  limited 
by  the  Station  KSL53  decision  adopted  seven  days  earlier.  Although  pre- 
senting a  similar  concentration  of  control  issue,  the  Commission  renewed 
KSL's  license.  The  distinguishing  factor  is  that  in  WHDH  the  successful 
party  was  qualified  to  construct  and  operate  a  station  and  opposed  the 
renewal  by  filing  an  application  for  the  frequency;  the  protestors  in  Sta- 
tion KSL  were  non-competing  private  parties  whose  objection  concerned 
only  violation  of  the  public  interest.  Thus,  the  Commission  still  refuses 
to  deny  renewal  on  the  basis  of  complaints  by  private  parties  who  allege 
lack  of  diversification  but  do  not  seek  the  frequency.  Indeed,  the  Com- 
mission may  be  quite  hesitant  to  take  such  a  step  for  refusal  to  renew 
could  result  in  the  loss  of  a  channel  of  communication  and  curtail  invest- 
ment by  licensees  in  complex  electronic  equipment.  On  the  other  hand,  it 
must  be  remembered  that  the  licensee  does  not  own  the  airways  and  does 
not  acquire  a  property  right  in  the  frequency  by  obtaining  a  license  nor 
obtain  a  favored  position  through  economic  expenditures.  Therefore,  the 
licensee  who  possesses  other  media  interests  should  not  be  given  an  unfair 
advantage  when  his  renewal  application  is  contested  by  private  parties. 

Although  the  Commission  has  not  extended  standing  to  private  indi- 
viduals who  represent  only  the  public,  the  better  position  would  allow  such 
standing  at  least  for  the  purpose  of  protesting  license  renewals.  The  lis- 
teners and  viewers  have  been  exposed  to  the  station's  past  performance 
and  can  best  judge  whether  the  operation  has  been  in  the  public  interest.64 
On  the  other  hand,  public  participation  in  new  application  procedures 
may  be  less  likely  to  contribute  significantly  since  there  is  little  upon  which 
the  public  can  judge  the  applicants  unless  they  are  existing  station 
licensees  or  newspaper  owners  in  the  area.  To  avoid  the  tremendous  load 
that  an  increased  number  of  hearings  would  place  on  the  Commission,  the 
license  term  should  be  extended  from  three  to  ten  years  with  a  provision 
permitting  challenge  on  the  ground  that  the  public  interest  is  not  being 
served  after  three  or  five  years.  These  modifications  would  facilitate  more 
complete  protection  of  the  public  interest  by  providing  greater  opportuni- 
ties for  public  hearings  and  afford  the  licensee  an  assurance  that  he  can 
maintain  his  station  for  longer  periods  of  time  by  responding  to  the  public 
needs.  Also,  to  minimize  disruption  of  communications  service  when 
renewal  is  refused  and  there  are  no  applicants  seeking  the  frequency,  the 
Commission  could  renew  on  condition  that  the  licensee  divest  himself  of 
objectionable  holdings  or  that  he  obtain  a  satisfactory  purchaser  of  his 

must  reap  the  demerits  of  hand-to-hand  combat  in  the  business  world,  and  the  com- 
munity it  serves,  in  which  it  is  virtually  impossible  to  operate  without  error  or  com- 
plaint   "    15  P  &  F  Radio  Reg.  2d  at  435-36.   See  also  Jaffe,  WHDH:  The  FCC 

and  Broadcasting  License  Renewals,  82  Harv.  L.  Rev.  1693  (1969),  in  which  Pro- 
fessor Louis  L.  Jaffe  argues  that  the  WHDH  decision  gives  insufficient  protection  to 
the  legitimate  reliance  interest  of  broadcasting  licensees. 

83 15  P  &  F  Radio  Reg.  2d  458  (1969). 

M  Office  of  Communication  of  the  United  Church  of  Christ  v.  FCC,  359  F.2d  994, 
1004-05  (D.C.  Cir.  1966). 
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facilities  within  a  reasonable  period  of  time.  To  honestly  fulfill  its  obliga- 
tion to  serve  the  public  interest,  which  includes  securing  a  maximum 
diversification  of  media  ownership,  the  Commission  must  adopt  a  proce- 
dure similar  to  that  previously  proposed  when  a  decision  is  reached  deny- 
ing renewal  and  there  are  no  applicants  vying  for  the  frequency. 

3.  Hearings  on  transfers  and  assignments.  In  cases  of  assignments, 
transfers,  or  other  dispositions  of  construction  permits  or  station  licenses, 
a  hearing  is  rarely  held.55  This  is  due  in  large  part  to  the  statutory  lan- 
guage prohibiting  consideration  of  other  applicants  in  this  area  and 
treating  the  transferee  as  a  sole  applicant.56  This  procedure  is  a  major 
flaw  in  the  Communications  Act  for  it  is  mainly  through  transfers  and 
assignments  that  multiple  station  owners  escape  a  hearing  on  the  issue  of 
concentration  and  expand  their  empires  under  the  guise  of  sole  appli- 
cants.57 

Prior  to  1952,  competing  applications  for  the  assignment  or  transfer 
of  a  station  were  permitted  but  in  that  year  the  Communications  Act  was 
amended  on  the  ground  there  was  no  law  authorizing  Commission  scrutiny 
of  other  applicants  and  that  the  procedure  was  "an  unwise  invasion  by  a 
government  agency  into  private  business  practice."58  This  criticism  is  not 
valid.  Regardless  of  the  arrangements  agreed  upon  by  the  parties,  they  are 
not  engaged  in  an  exclusively  private  business  deal.  The  parties  are  in 
actuality  negotiating  for  the  sale  of  a  public  franchise  and  the  public  has 
a  right  to  know  who  is  buying  and  for  what  price.59  Clearly  the  Commis- 
sion has  authority  to  regulate  transfers  involving  the  right  to  use  a  segment 
of  the  publically-owned  broadcast  spectrum.  Moreover,  the  Commission's 
concern  is  not  with  the  consideration  paid  but  with  the  qualifications  of 
the  proposed  transferees.  If  the  Commission  is  not  permitted  to  examine 
the  alternatives,  it  cannot  realistically  determine  whether  the  public  interest 
will  be  served  by  the  transfer.60  Congress  should  amend  the  Communica- 
tions Act  to  permit  such  examination. 


"  33  FCC  Ann.  Rep.  164-65  (1967). 
"47U.S.C.  §  310(b)  (1964). 


87  In  commenting  upon  the  comparative  hearing  procedure  as  a  method  for  choos- 
ing between  applicants,  Commissioner  Lee  stated : 

The  real  blow,  however,  comes  later  when  the  applicant  that  emerged 
as  the  winner  on  the  basis  of  our  "decisive"  criteria  sells  the  station  to  a 
multiple  owner  or  someone  else  that  could  not  possibly  have  prevailed  over 
other  qualified  applicants  under  the  criteria  in  an  adversary  proceeding.  It 
may  be  that  there  is  no  better  selection  system  than  the  one  being  followed. 
If  so,  it  seems  like  a  "helleva  way  to  run  a  railroad,"  and  I  hope  these  few 
comments  may  inspire  the  Commission  to  find  that  better  system  even  if  it 
requires  changes  in  the  Communications  Act. 
Policy  Statement  on  Comparative  Broadcast  Hearings,  supra  note  6,  at  1920. 

19  S.  Rep.  No.  44,  82d  Cong.,  1st  Sess.,  (1951),  quoted  in  W.  Emery,  Broad- 
casting and  Government:  Responsibilities  and  Regulations  257  (1961). 

°*  It  is  evident  that  when  a  licensee  sells  his  TV  station  for  about  $  1 6  million  and 
purchases  another  for  around  $21  million,  the  price  includes  more  than  just  the  fair 
market  value  of  the  physical  assets.  See  33  FCC  Ann.  Rep.  32  (1967).  For  an  analy- 
sis of  the  amounts  involved  and  number  of  stations  changing  hands  over  a  13  year 
period,  see  B.  Rucker,  supra  note  1,  at  appendix  table  xxv. 

80  Hearings  on  S.  1312,  supra  note  9,  at  2346-47. 
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One  final  statutory  provision  relating  to  hearings  and  applicable  to 
initial  applications,  renewals,  and  transfers  should  be  noted.  If  the  Com- 
mission is  unable  for  any  reason  to  make  a  determination  that  the  public 
interest,  convenience,  or  necessity  will  be  served  by  the  grant  in  question, 
it  should  designate  the  application  for  hearing  upon  its  own  motion.61 
This  responsibility  is  vested  solely  in  the  Commission  and  only  by  holding 
a  public  hearing  in  which  all  relevant  facts  and  aspects  are  considered  will 
it  gain  the  confidence  of  the  listening  public  and  adequately  protect  their 
interest.62 

D.  Application  of  Antitrust  Policy  by  the  Commission 

It  has  long  been  recognized  that  the  broadcasting  industry  is  one  of  free 
competition.63  Thus,  Congress  has  declared  that  "[a]ll  laws  of  the  United 
States  relating  to  unlawful  restraints  and  monopolies  and  to  combinations, 
contracts,  or  agreements  in  restraint  of  trade"  are  applicable  to  the 
communications  industries.64  These  laws  seek  to  foster  economic  compe- 
tition, facilitate  ease  of  entry,  and  restrict  unfavorable  business  practices. 
However,  radio  and  television  broadcasting  are  also  subject  to  regulation 
by  a  governmental  agency.  Therefore,  the  question  becomes  to  what 
extent  is  the  Commission  obligated  to  weigh  antitrust  policy  in  its  licensing 
procedures. 

In  resolving  this  question,  it  is  necessary  to  understand  the  relationship 
between  antitrust  law  and  regulatory  agencies.  It  appears  that  the  funda- 
mental goal  of  direct  regulation  through  a  governmental  agency  and 
indirect  regulation  through  application  of  the  antitrust  laws  is  the  same  — 
promotion  of  the  public  interest.  Thus,  the  two  forms  of  regulation  may 
be  reviewed  as  complementary.65  Nevertheless,  the  public  interest  concept 
is  broader  under  Commission  regulation  than  under  the  antitrust  laws  and 
may  conflict  with  it.  The  antitrust  laws  are  directed  to  preserving  compe- 
tition in  the  economic  sense  whereas  the  public  interest  standard  of  the 
Communications  Act  embraces  not  only  economic  competition  but  compe- 
tition within  the  frameowrk  of  maintaining  free  debate  in  an  open  and 
impartial  public  forum.  Where  the  applicant  for  a  station  is  an  existing 
multi-media  owner,  the  question  posed  is  whether  the  public  interest  will 
override  antitrust  policy. 

In  answering  this  question  it  is  instructive  to  examine  on  a  procedural 
and  substantive  basis  the  role  that  antitrust  policy  occupies  in  the  regula- 

6147U.S.C.  §  309(e)   (1964). 

61  The  decision  in  Joseph  v.  FCC,  404  F.2d  207  (D.C.  Cir.  1968),  may  also  require 
that  a  hearing  be  held  in  certain  situations.  The  D.C.  Circuit  stated  in  remanding  the 
case  to  the  Commission  for  a  hearing  that  when  the  particular  facts  of  a  case  give  rise 
to  a  sensitive  problem  of  concentration,  "when  there  is  no  hearing  at  which  the  full 
facts  are  brought  out,  .  .  .  when  the  affirmative  finding  of  public  interest  required  by 
Congress  does  not  appear  expressly,  when  there  is  no  opinion  or  other  statement  pro- 
viding a  reasoned  application  of  articulated  standards  to  the  facts  of  the  case, .  .  .  there 
exists  a  combination  of  danger  signals  that  cannot  be  ignored  or  bypassed."  Id.  at  212. 

63  Supra  note  8. 

6447U.S.C.  §  313  (1964). 

*  Northern  Natural  Gas  Co.  v.  FPC.  399  F.2d  953  (D.C.  Cir.  1968). 
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tory  scheme  enforced  by  the  Interstate  Commerce  Commission.  In 
McLean  Trucking  Co.  v.  United  States,™  the  Supreme  Court  held 
that  antitrust  policy  must  be  weighed  in  the  ICC's  overall  obligation  to 
foster  and  promote  the  national  transportation  policy.  Since  section 
5(H)67  of  the  Interstate  Commerce  Act  gives  the  ICC  "exclusive  and 
plenary"  jurisdiction  to  authorize  mergers,  the  process  by  which  the  Com- 
mission evaluates  antitrust  factors  in  fulfilling  the  command  of  McLean 
is  of  paramount  importance.  In  Florida  East  Coast  Railway  Co.  v.  United 
States,69  a  three  judge  district  court  held  that  in  the  process  of  weighing 
antitrust  policy  the  ICC  must  make  specific  findings  on  Clayton  Act  sec- 
tion 7  issues,  the  merger  standards  of  section  5(2)  of  the  Interstate  Com- 
merce Act,69  and  the  national  transportation  policy.  The  United  States 
Supreme  Court,  however,  held  in  a  per  curiam  opinion  that  the  ICC 
need  not  make  specific  antitrust  findings  in  evaluating  the  anti-competi- 
tive effects  of  a  merger  within  the  ICC's  section  5(2)  jurisdiction.70  This 
holding  in  Seaboard  is  subject  to  criticism  because  by  not  establishing  a 
well-defined  process  for  evaluating  antitrust,  section  5(2),  and  National 
Transportation  Act  policy,  the  Court  makes  it  probable  that  some  of  these 
policies  will  not  be  applied  or  might  be  applied  inconsistently.  Similar 
results  should  not  follow  in  cases  before  the  FCC.  The  statutory  scheme 
of  the  Communications  Act  does  not  afford  the  FCC  with  "exclusive  and 
plenary"  power  to  approve  acquisitions  or  mergers  that  may  violate  anti- 
trust policy.  In  fact,  the  Act  specifically  states  that  the  antitrust  laws  are 
applicable  to  the  industry.71  Consequently,  a  process  for  evaluating  anti- 
trust policy  opposite  that  condoned  in  Seaboard  should  result  in  FCC 
cases  where  license  renewals,  applications,  and  transfers  raise  antitrust 
questions.72 

Substantive  differences  between  the  industries  regulated  and  the  regu- 
latory schemes  established  for  the  ICC  and  FCC  also  suggest  that  anti- 
trust policy  be  applied  to  a  greater  extent  in  FCC  cases.  The  transpor- 
tation industry  is  one  of  decreasing  costs  with  many  traditional  character- 
istics of  a  natural  monopoly.  Regulation  is  predicated  upon  economic 
considerations  that  dictate  extensive  control  of  entry,  rates,  and  mergers 
in  order  to  achieve  lower  costs,  improved  service,  safe  operations,  and 
other  benefits  which  flow  from  affirmative  governmental  regulation.73  In 
regulation  of  the  radio  spectrum,  however,  none  of  these  factors  are  appli- 
cable.  Regulation  is  grounded  in  the  technological  limitations  of  the  spec- 

"321  U.S.  67  (1944). 

^gU.S.C.  §  5(11)  (1964). 

68  242  F.  Supp.  14,  rev'd  sub  nom.  Seaboard  Air  Line  R.R.  v.  United  States,  382 
U.S.  154  (1965). 

e949US.C.  §5(2)  (1964). 

'"Seaboard  Air  Line  R.R.  v.  United  States,  382  U.S.  154  (1965).   See  also  Minne- 
apolis &  St.  Louis  Ry.  v.  United  States,  361  U.S.  173  (1959). 
"47U.S.C.  §  313  (1964). 

nSee  Northern  Natural  Gas  Co.  v.  FPC,  399  F.2d  953  (D.C.  Cir.  1968). 
"McLean  Trucking  Co.  v.  United  States,  321  U.S.  67  (1944). 
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trum  which  limit  available  entry  and  not  in  inherent  economic  factors. 
Regulation  is  also  based  upon  the  political  and  social  objectives  of  main- 
taining and  fostering  varied  broadcasting  voices  within  the  limits  of  the 
spectrum  in  order  to  promote  the  widest  possible  dissemination  of  ideas 
from  diverse  and  antagonistic  sources.74  Rate  regulation  is  not  provided 
since  the  regulatory  objective  is  not  premised  upon  the  inherent  economic 
factors  of  a  natural  monopoly  industry.  Consequently,  antitrust  considera- 
tions are  of  paramount  importance  in  FCC  regulation  if  the  objectives 
of  the  regulatory  scheme  are  to  be  achieved  within  the  technological,  eco- 
nomic, social,  and  political  limitations  of  the  industry.  Thus,  the  admin- 
istrative scheme  should  require  a  balancing  of  antitrust  considerations 
within  the  public  convenience  and  necessity  standard  of  the  Communi- 
cations Act,  and  an  overriding  concern  for  antitrust  standards  in  FCC 
proceedings.  Unlike  transportation  regulation,  the  economics  of  the  com- 
munications industry,  the  objectives  of  the  Communications  Act,  and  the 
regulatory  scheme  dictate  such  a  result. 

Finally,  the  interrelationship  of  the  underlying  policy  of  the  first  amend- 
ment and  government  regulation  of  the  broadcasting  industry  impose  an 
affirmative  burden  upon  the  Commission  to  foster  diversity  in  the  com- 
munications industry.  As  Justice  White  stated  in  Red  Lion  Broadcasting 
Co.  v.  FCC: 

It  is  the  purpose  of  the  First  Amendment  to  preserve  an  uninhibited 
marketplace  of  ideas  in  which  truth  will  ultimately  prevail,  rather  than 
to  countenance  monopolization  of  that  market,  whether  it  be  by  the 
Government  itself  or  a  private  licensee.75 

It  seems  the  inexorable  result  of  the  first  amendment,  antitrust  policy,  and 
the  Communications  Act,  that  the  Commission  has  an  affirmative  obliga- 
tion to  promote  diversity  in  the  media.  This  may  only  be  accomplished 
by  application  of  antitrust  policy  in  initial  applications,  license  renewals, 
and  transfers  through  a  specific  procedural  process  that  does  not  permit 

w  Policy  Statement  on  Comparative  Broadcast  Hearings,  5  P  &  F  Radio  Reg.  2d 

1901,  1908   (1965). 

"Red  Lion  Broadcasting  Co.  v.   FCC,   37  U.S.L.W.  4509,  4516    (U.S.  June  9, 

1969).     In   Associated    Press  v.    United   States,    326   U.S.    1    (1945),   Justice  Black 

stated : 

It  would  be  strange  indeed,  however,  if  the  grave  concern  for  freedom  of 
the  press  which  prompted  adoption  of  the  First  Amendment  should  be  read 
as  a  command  that  the  government  was  without  power  to  protect  that  free- 
dom. The  First  Amendment,  far  from  providing  an  argument  against  appli- 
cation of  the  Sherman  Act,  here  provides  powerful  reasons  to  the  contrary. 
That  Amendment  rests  on  the  assumption  that  the  widest  possible  dissemi- 
nation of  information  from  diverse  and  antagonistic  sources  is  essential  to  the 
welfare  of  the  public,  that  a  free  press  is  a  condition  of  a  free  society. 
Surely  a  command  that  the  government  itself  shall  not  impede  the  free  flow 
of  ideas  does  not  afford  non-governmental  combinations  a  refuge  if  they 
impose  restraints  upon  that  constitutionally  guaranteed  freedom.  Freedom  to 
publish  means  freedom  for  all  and  not  for  some.  Freedom  to  publish  is  guar- 
anteed by  the  Constitution,  but  freedom  to  combine  to  keep  others  from  pub- 
lishing is  not.  Freedom  of  the  press  from  governmental  interference  under 
the  First  Amendment  does  not  sanction  repression  of  that  freedom  by  private 
interests.  The  First  Amendment  affords  not  the  slightest  support  for  the  con- 
tention that  a  combination  to  restrain  trade  in  news  and  views  has  any  con- 
stitutional immunity. 

Id.  at  20  (footnote  omitted). 
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avoidance  of  the  task  by  erecting  a  meaningless  smokescreen  of  adminis- 
trative expertise  dressed  in  the  verbiage  of  public  convenience  and  neces- 
sity.76 More  often  than  not,  processes  like  those  now  followed  by  the  ICC 
in  merger  cases  result  in  failure  to  apply  antitrust  policy,  inconsistent  appli- 
cation, or  simply  evasion  of  the  issue  because  of  the  difficulties  involved. 
Such  consequences  should  not  occur  in  FCC  proceedings. 

The  process  of  analysis  that  the  Commission  should  prescribe  in  licens- 
ing broadcasters  is  twofold.  First,  it  should  examine  the  ramifications  of 
granting  the  proposed  application  to  determine  whether  antitrust  policy 
will  be  violated.  This  determination  requires  that  specific  findings  of  fact 
be  made  concerning  possible  effects  upon  competition  that  flow  from 
approval  or  denial  of  the  application.  Second,  regardless  of  the  conclusion 
reached  in  the  initial  inquiry,  the  Commission  must  make  an  affirmative 
finding  that  the  public  interest  is  served  by  the  grant  in  question.  The 
difficult  problem  is  whether  a  conclusion  that  the  public  interest  is  served 
should  ever  override  a  determination  that  the  antitrust  policy  is  violated. 
To  avoid  further  concentration  and  protect  the  public  interest  in  diversi- 
fication, it  is  submitted  that  antitrust  violations  preclude  approval  of  the 
application  except  in  certain  well  defined  circumstances.77  These  excep- 
tions might  include  situations  in  which  the  failing  company  doctrine78 
is  applicable  or  where  there  is  no  other  qualified  applicant  willing  to 
undertake  operation  of  the  available  station. 

E.  Joint  Newspaper  Operating  Agreements  and  the  Duopoly  Rules 

The  testimony  of  the  FCC  Commissioners  before  the  Senate  Subcom- 
mittee on  Antitrust  and  Monopoly  poses  intriguing  questions  concerning 

76  The  Commission  has  admitted  that  "although  not  charged  with  the  duty  of 
enforcing .  .  .  [the  antitrust]  law,  [it]  should  administer  its  regulatory  powers  with 
respect  to  broadcasting  in  the  light  of  the  purposes  which  the  Sherman  Act  was 
designed  to  achieve."  National  Broadcasting  Co.  v.  United  States,  319  U.S.  190,  223— 
24  (1943). 

"  Although  the  Commission  does  not  have  primary  jurisdiction  to  enforce  the  anti- 
trust laws,  it  has  been  held  that  antitrust  considerations  alone  are  sufficient  to  prevent 
the  public  interest  standard  from  being  met.  United  States  v.  R.C.A.,  358  U.S.  334, 
343-44  (1959).  Also,  Commission  approval  of  a  contemplated  act  does  not  preclude 
attack  by  the  Justice  Department  on  the  ground  that  the  antitrust  laws  have  been 
violated.   Id.  at  346. 

It  is  said  to  be  unjust,  inefficient,  and  inappropriate  that  a  merger,  for 
example,  should  be  subject  to  attack  on  straight  antitrust  grounds  after  it  has 
received  the  blessing  of  a  regulatory  agency.  Such  matters,  it  is  claimed, 
should  be  finally  determined  by  the  governmental  body  having  a  special 
expertise  in  all  aspects  of  the  industry  concerned,  subject  only  to  the  limited 
judicial  review  of  administrative  agency  decisions.  But  there  is  no  reason 
to  suppose  that  just  because  an  administrative  agency  is  best  equipped  to  pass 
on  some  aspects  of  a  merger  or  other  proposed  course  of  action,  it  is  neces- 
sarily best  equipped  to  determine  other  issues  or  to  make  a  final  determina- 
tion. Expertise  in  the  peculiar  technical  and  other  aspects  of  a  particular 
industry  does  not  necessarily  carry  with  it  a  superior  general  economic  exper- 
tise in  evaluating  effects  on  competition  and  the  probable  consequences  of 
those  effects. 
Turner,  The  Scope  of  Antitrust  and  Other  Economic  Regulatory  Policies,  82  Harv.  L. 
Rev.  1207,  1237  (1969). 

78  The  term  "failing  company"  describes  a  particular  fact  situation  in  which  the 
financial  circumstances  of  the  acquired  firm  preclude  an  affirmative  finding  that  §  7 
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the  application  of  the  duopoly  rules  to  a  joint  newspaper  operating  agree- 
ment where  the  owners  of  the  participating  newspapers  are  licensees  of 
broadcasting  stations.79  Basically,  a  joint  operating  agreement  is  executed 
in  connection  with  the  formation  of  a  third  corporation  which  either  owns 
and  operates  the  participating  papers  or  contracts  with  them  to  furnish 
printing,  advertising,  and  other  services.80  Since  the  duopoly  rules  pro- 
hibit common  ownership  of  two  broadcast  stations  of  the  same  type  —  for 
example,  two  television  stations  —  in  the  same  service  area  if  their  respec- 
tive signals  overlap  to  a  specified  degree,81  a  possible  conflict  arises.  The 
crucial  issue  is  to  what  extent  can  the  broadcast  interests  of  the  two  news- 
papers be  deemed  commonly  owned  or  controlled.  If  the  newspapers  own 
the  agency  corporation,  it  is  difficult  to  conclude  that  one  paper  has  an 
interest  in  the  broadcast  stations  of  the  other.  Conversely,  if  the  agency 
corporation  owns  the  newspapers,  it  is  clear  that  one  entity  has  a  con- 
trolling interest  in  the  stations  licensed  to  the  papers'  owners. 

The  analysis  should  not  be  confined  however,  solely  to  questions  of 
legality  since  the  policies  underlying  the  duopoly  rules  may  be  violated 
when  newspaper  licensees  combine  in  a  joint  operating  agreement  regard- 
less of  legal  conclusions  concerning  ownership.  The  basic  policy  is  that 
"the  greater  the  diversity  of  ownership  in  a  particular  area,  the  less  chance 
there  is  that  a  single  person  or  group  can  have  'an  inordinate  effect,  in  a 
political,  editorial,  or  similar  programming  sense,  on  public  opinion  at  the 
regional  level.'  "82  This  goal  is  more  likely  achieved  when  stations  are 
owned  by  different  individuals  than  when  two  stations  are  controlled  by 
the  same  person.  Therefore,  if  the  terms,  practice,  or  structure  of  the  joint 
operating  agreement  make  it  possible  for  one  participant  to  exert  influ- 
ence over  another,  the  policy  of  the  duopoly  rules  is  violated  and  the 
Commission  should  require  either  modification  of  the  agreement  or  divesti- 
ture by  one  of  the  parties  of  his  broadcast  licenses. 


of  the  Clayton  Act  will  be  violated.    Even  though  the  acquired  firm  may  be  deemed 
as  failing,  approval  of  the  merger  in  certain  cases  may  still  substantially  lessen  compe- 
tition or  tend  to  create  a  monopoly  in  violation  of  §  7.   Therefore,  the  failing  company 
doctrine  should  not  be  applied  unless  it  is  shown  that  the  acquiring  party  has  made 
good  faith  efforts  to  obtain  a  purchaser  who  is  willing  and  able  to  operate  the  station 
as  a  separate  and  independent  station.   As  stated  by  the  United  States  Supreme  Court 
in  Citizen  Publishing  Co.  v.  United  States,  37  U.S.L.W.  4208  (U.S.  Mar.  10,  1969) : 
The  failing  company  doctrine  plainly  cannot  be  applied  in  a  merger  or 
in  any  other  case  unless  it  is  established  that  the  company  that  acquires  it  or 
brings  it  under  dominion  is  the  only  available  purchaser.    For  if  another 
person  or  group  could  be  interested,  a  unit  in  the  competitive  system  would 
be  preserved  and  not  lost  to  monopoly  power. 
Id.  at  4210. 

™  Hearings  on  S.   1312  Before  the  Subcomm.   on  Antitrust  and  Monopoly  of  the 
Senate  Coram,  on  the  Judiciary,  90th  Cong.,  2d  Sess.,  pt.  7,  at  2908-14  (1968). 

80  For  an  example  of  a  joint  operating  agreement  see  the  articles  of  incorporation 
of  the  Newspaper  Agency  Corporation,  Salt  Lake  City,  Utah,  reprinted  in  Hearings  on 
S.  1312  Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the  Senate  Comm.  on 
the  Judiciary,  90th  Cong.,  1st  Sess.,  pt.  1,  at  536-39  ( 1967). 
81 47  C.F.R.  §§  73.35,  73.240,  73.636  (1968). 

"Amendment  of  Multiple  Ownership  Rules,  2  P  &  F  Radio  Red.  2d  1588,  1592 
(1964). 
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The  ultimate  position  which  the  Commission  adopts  in  regard  to  agency 
arrangements  is  difficult  to  predict.  The  opinion  has  been  expressed  that 
unless  there  is  some  indication  that  the  agreement  affects  the  separate 
operation  of  the  stations  involved,  the  Commission  will  not  act.83  But  the 
best  approach  is  that  espoused  by  Commissioner  Cox:  "[I]t  would  seem 
to  me  that  if  we  found  that,  as  a  result  of  a  joint  newspaper  agency  opera- 
tion, there  was  an  impact  upon  broadcast  operations  which  for  any  rea- 
son we  found  contrary  to  the  public  interest,  we  would  be  required  to  take 
action."84  In  light  of  the  recent  United  States  Supreme  Court  decision 
striking  down  as  anticompetitive  the  joint  operating  agreement  in  Tucson, 
Arizona,  the  Commission  should  reexamine  the  licenses  of  all  participants 
in  such  arrangements.85  If  anticompetitive  in  the  economic  sense,  there 
should  be  a  strong  presumption  that  lack  of  competition  in  the  editorial 
sense  also  exists  between  the  broadcast  stations.  Adequate  protection  of 
the  public  interest  requires  that  any  joint  operating  agreement  involving 
newspaper  licensees  be  declared  violative  of  the  duopoly  rules  if  the  agree- 
ment may  affect  the  operation  of  the  stations  as  independent  voices  in  the 
public  forum. 

F.  Conglomerate  Acquisition  of  Broadcast  Facilities 

In  response  to  a  heightened  interest  in  the  conglomerate  merger  trend, 
the  Commission  recendy  initiated  an  inquiry  "to  determine  the  full  facts 
as  to  ownership  in  the  broadcast  field  by  conglomerates  or  any  person  or 
entity  with  other  large-scale  business  interests."86  Various  facets  of  such 
ownership  will  be  examined,  but  the  Commissioner's  specific  concern  is  the 
extent  to  which  a  conglomerate-owned  station  may  be  precluded  from 
taking  editorial  positions  adverse  to  the  economic  and  political  interests  of 
the  conglomerate  and  thus  become  a  mere  extension  of  its  public  relations 
and  advertising  programs.  Closely  related  is  the  fear  that  granting  a 
broadcast  license  to  individuals  possessing  economic  dominance  in  an 
area  will  only  serve  to  further  solidify  their  hold  and  thus  violate  antitrust 
policy.87  The  serious  problem,  however,  is  the  plight  of  the  listening  audi- 
ence; how  are  they  to  objectively  evaluate  the  news  distortion  and  possi- 
ble suppression  when  unaware  of  the  special  interests  that  influence  sta- 
tion's owners  in  establishing  editorial  policies.  For  example,  can  those  who 
profit  from  war  be  trusted  to  fully  present  the  relative  merits  of  war  and 
peace  in  a  given  situation?  The  Commission's  response  to  these  concerns 

83  Hearings  on  S.  1312,  supra  note  71,  at  2908-09. 
84 Id.  at  2913  (emphasis  added). 

85  Citizen  Publishing  Co.  v.  United  States,  89  S.  Ct.  927  (1969).  The  decision  does 
not  prevent  two  or  more  competing  newspapers  from  combining  their  printing  facilities, 
but  it  does  bar  such  papers  from  combining  their  circulation  and  advertising  depart- 
ments and  from  pooling  their  profits  from  circulation  and  advertising  sales. 

86  In  re  Inquiry  into  the  Ownership  of  Broadcast  Stations  by  Persons  or  Entities 
with  Other  Business  Interests,  P  &  F  Radio  Reg.  2d  53:cxi,  cxii  (1969)  (Current 
Service). 

87  See  Hearings  on  S.  1312,  supra  note  71,  at  2901-03. 
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is  critical,  especially  where  the  conglomerate-owned  station  is  the  only 
one  serving  a  particular  area;  for  then,  not  only  may  the  public  be 
unaware  of  the  special  financial  interests  sponsoring  the  news,  but  they  are 
unexposed  to  other  sources  of  news. 

The  inconsistency  of  Commission  action  in  combating  concentration 
is  apdy  illustrated  by  its  recent  attempts  to  deal  with  conglomerates.  On 
the  same  day  that  the  Commission  ordered  an  investigation  into  conglom- 
erate ownership  of  broadcast  stations,  it  approved  acquisitions  by  three 
different  conglomerates  without  holding  public  hearings?*  A  brief  exami- 
nation of  the  issues  posed  by  the  acquisitions  led  the  Commission  to  con- 
clude that  no  question  of  regional  or  national  concentration  of  control  was 
presented  and  that  the  grants  were  consistent  with  the  multiple  owner- 
ship rules  and  in  the  public  interest.89  In  an  analogous  situation,  the  D.C. 
Circuit  reversed  and  remanded  to  the  Commission  a  decision  involving 
assignment  of  an  FM  station  to  a  newspaper  interest  for  failure  to  hold  a 
hearing.  On  the  same  day  that  the  Commission  approved  the  assignment, 
it  adopted  a  notice  of  proposed  rule  making  that  would  prohibit  as  con- 
trary to  the  public  interest  future  assignments  of  a  similar  nature.  The 
court  stated  in  Joseph  v.  FCCW  that  a  finding  of  public  interest  cannot 
be  inferred  when  there  is  no  hearing  or  any  statement  of  reasons  and 
where  contemporaneous  action  by  the  Commission  raises  doubts  whether 
the  approved  action  was  in  the  public  interest.91  It  is  questionable  whether 
the  Commission's  statement  of  reasons  in  the  conglomerate  cases  would 
satisfy  the  Joseph  court  because  of  the  Commission's  failure  to  really 
grapple  with  the  problems  posed  by  conglomerate  ownership  of  broadcast 

"John  Poole  Broadcasting  Co.,  15  P  &  F  Radio  Reg.  2d  609  (1969);  Madison 
County  Broadcasting  Co.,  15  P  &  F  Radio  Reg.  2d  618  (1969)  ;  Martin  Theatres  of 
Georgia,  Inc.,  15  P  &  F  Radio  Reg.  2d  626  (1969). 

89  The  irony  of  the  situation  arises  out  of  the  transfer  of  station  WRTH  to  a  sub- 
sidiary of  Avco  Corporation.  Twenty-four  years  ago,  the  Commission  in  approving  the 
first  broadcast  station  purchased  by  Avco  recognized  the  issues  posed  by  such  an  acqui- 
sition : 

The  dangers  inherent  in  licensing  a  radio  station  to  a  company  whose 
principal  business  interests  lie  in  other  fields  are,  of  course,  that  the  station 
will  become  a  mere  adjunct  of  the  principal  business  and  be  operated  to 
forward  that  interest  at  the  expense  of  public  service;  or  that  its  operations 
may  reflect  only  the  social,  economic  or  political  views  of  its  owners;  or  that 
the   station   will   be   operated   in   the   way   calculated   to  return  the   largest 
revenue  without  regard  to  public  service. 
Powel  Crosley,  Jr.,  11  F.C.C.  3,  14-15   (1945).    But  when  Avco  appeared  before  the 
Commission  seeking  its  twelfth  broadcasting  property,  approval  was  given  without  a 
public  hearing  to  determine  the  propriety  of  the  issues  or  whether  the  public  interest 
would  be  served.    Madison  County  Broadcasting  Co.,  15  P  &  F  Radio  Reg.  2d  618, 
620  (1969)    (Johnson  dissenting). 

90  404  F.2d  207  (D.C.  Cir.  1968). 

91  The  most  serious  consequence  of  approving  the  assignments  to  the  conglomerates 
without  hearings  and  before  the  inquiry  was  completed  was  emphasized  by  Commis- 
sioner Johnson  dissenting  in  John  Poole  Broadcasting  Co.,  15  P  &  F  Radio  Reg.  2d 
609   (1969): 

Properties  once  acquired  are  only  rarely  surrendered  involuntarily.  If  that  is 
not  a  principle  of  law  or  economics,  it  comes  close  to  being  a  law  of  politics. 
If,  as  a  result  of  our  general  inquiry  we  should  decide  that  there  are  very 
persuasive  reasons  why  today's  actions  should  not  have  been  approved,  we 
are  unlikely  to  have  much  luck  unscrambling  the  omelet. 
Id.  at  615. 
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stations.  The  Commission  must  be  consistent  in  protecting  the  public 
interest  and  hold  hearings  where  transfers  are  inconsistent  with  antitrust 
policy  or  affect  the  operation  of  the  stations  as  independent  outlets  for 
public  opinion. 

III.  Proposals  for  More  Effective  Regulation 

A.  Amendment  of  the  Multiple  Ownership  Rules 

Under  current  rules  the  Commission  presumes  there  is  a  concentration 
of  control  contrary  to  the  public  interest  if  "any  party  or  any  of  its  stock- 
holders, officers  or  directors  .  .  .  have  a  direct  or  indirect  interest  in,  or  . .  . 
[are]  stockholders,  officers,  or  directors  of,  more  than  .  .  ."  seven  AM, 
seven  FM,  and  seven  television  stations  (five  VHF  and  two  UHF)  ,92  The 
basic  defect  in  these  multiple  ownership  rules  is  that  they  allow  a  party  to 
acquire  an  inordinate  influence  on  public  opinion.  Setting  a  maximum 
limit  on  the  number  of  stations  that  may  be  commonly  owned  does  not 
prohibit  control  of  seven  television,  seven  FM,  and  seven  AM  stations  in 
the  top  seven  broadcasting  markets  or  in  the  same  local  market.  Thus  a 
substantial  degree  of  influence  over  a  large  portion  of  the  American  public 
can  be  maintained  by  a  single  party.  The  Commission  has  proposed  to 
limit  ownership  by  any  one  party  or  group  to  one  full  time  broadcast  sta- 
tion in  a  single  market.93  Adoption  of  this  proposal  reduces  from  21  to 
seven  the  number  of  stations  that  could  be  commonly  controlled  in  the  top 
seven  markets  but  even  this  is  not  sufficient.  The  main  danger  of  multiple 
ownership  of  broadcasting  facilities  is  the  power  and  influence,  both  eco- 
nomic and  political,  that  a  private  individual  may  acquire  in  a  demo- 
cratic society.94  If  the  Commission  is  to  formulate  multiple  ownership 
rules,  it  must  do  so  in  terms  of  this  danger.  There  is  no  apparent  factual 
analysis  leading  to  the  conclusion  that  seven  should  be  the  limit  on  radio 
and  television  stations  that  one  party  may  own  or  control.  In  framing  its 
rules,  the  Commission  must  realize  that  communications  policy  is  broader 
than  antitrust  policy  in  this  area.  It  is  often  difficult  to  demonstrate  that 
multiple  ownership  will  produce  certain  undesirable  economic  effects; 

"47  C.F.R.  §§  73.35(b),  73.240(b),  73.636(b)  (1968). 

93  Notice  of  Proposed  Rule  Making,  Amendment  of  Multiple  Ownership  Rules, 
P  &  F  Radio  Reg.  2d  53:lxxxv  (1968)  (Current  Service)  ;  In  re  Amendment  of  Sec- 
tions 73.35,  73.240  and  73.636  of  the  Commission  Rules  Relating  to  Multiple  Owner- 
ship of  Standard,  FM  and  Television  Broadcast  Stations,  13  P  &  F  Radio  Reg.  2d 
1526  (1968).  The  proposed  rules  would  not  require  existing  licensees  to  divest  them- 
selves of  stations.  Also,  the  rules  would  apply  only  to  applications  for  new  stations  and 
assignments  or  transfers  of  control  but  not  to  renewals.  Id.  at  1527-28. 

94  It  has  been  suggested  that  concentration  of  control  of  the  mass  media  poses  sev- 
eral dangers  to  the  public  interest: 

First,  concentrated  control  enables  owners  to  make  their  own  ideas  in 
public  affairs  carry  disproportionate  weight  because  their  reporting  and  edi- 
torializing goes  unopposed  by  other  media.  .  .  . 

Secondly,  concentrated  control  exacerbates  the  individual  broadcaster's 
tendency  to  produce  programming  that  does  not  adequately  treat  public 
affairs  from  any  viewpoint.  .  .  . 

Thirdly,    concentrated   control   can   create   conflicts   between   the   broad- 
caster's business  interests  and  the  objective  treatment  of  public  issues.  . .  . 
Note,  supra  note  27,  at  1197. 
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moreover,  the  real  concern  is  the  impact  such  ownership  has  on  main- 
taining diverse  editorial  voices  in  the  public  forum  not  the  particular 
number  of  stations  controlled.  The  Commission  must  determine  the 
extent  of  influence  that  any  one  party  may  possess  in  a  democracy  and 
structure  its  rules  accordingly.  The  burden  should  be  on  the  applicant 
to  establish  that  approval  of  his  application  will  not  exceed  the  permissible 
bounds  of  influence  and  a  presumption  should  be  established  against  the 
multiple  owner  on  this  point. 

Further,  to  mitigate  any  disproportionate  influence  a  party  may  now 
have  on  public  opinion,  the  Commission  should  establish  a  procedure 
whereby  existing  concentrations  of  control  are  not  "grandfathered  in." 
This  is  accomplished  by  applying  the  above  proposals  in  renewal  proceed- 
ings and  refusing  renewals  if  ownership  contrary  to  the  rules  would  result. 
In  order  to  minimize  disruption  of  broadcasting  service,  the  new  rules 
could  be  applied  to  a  certain  percentage  of  the  stations  up  for  renewal 
each  year  beginning  with  the  largest  concentrated  owners. 

B.  Restrictions  Upon  Ownership  of  Other  Mass  Media 

1.  Newspapers.  A  major  concern  in  allowing  common  ownership  of 
newspapers  and  broadcast  facilities  is  the  preservation  of  diverse  editorial 
voices  in  the  public  forum.95  Granted,  newspaper  owners  may  offer  par- 
ticular advantages  as  licensees  because  of  existing  news  gathering  facilities 
and  financial  stability,96  these  advantages  however,  do  not  outweigh  the 
dangerous  consequences  of  placing  the  power  to  fix  tastes  and  create 
opinions  in  the  hands  of  a  few.  A  second  concern  is  with  the  economic 
consequences  of  such  common  ownership.  By  utilizing  inherent  advan- 
tages, such  as  joint  advertising  rates97  or  using  broadcast  profits  to  support 

w  Although  it  may  be  contended  that  the  newspaper  and  the  broadcast  station  can 
be  run  separately,  the  better  view  has  been  expressed  by  former  Commissioner  Doerfer: 
No  man  can  reasonably  be  expected  to  divide  his  mind  into  two  separate 
compartments  and  to  compete  with  his  own  social,  economic,  and  political 
philosophies  and  his  own  self-interests.    The  ultimate  end  of  any  such  experi- 
ence is  more  likely  to  be  schizophrenia  in  the  individual  than  diversification 
in  the  information  and  cultural  affair  presented  to  the  public. 
Hearings  on  S.  1312  Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the  Senate 
Coram,  on  the  Judiciary,  90th  Cong.,  1st  &  2d  Sess.,  pt.  5,  at  2352  (1968). 

96  Toohey,  Newspaper  Ownership  of  Broadcast  Facilities,  20  Fed.  Com.  B.J.  44, 
54-55  (1966). 

87  When  a  party  owns  newspaper,  radio  and  television  facilities  in  the  same 
geographical  area,  "unaffiliated"  operators  —  owners  of  only  one  mass 
medium  outlet  —  are  placed  at  a  serious  competitive  disadvantage.  The 
"concentrated"  owner  can  utilize  joint  facilities  and  staffs,  and  combined 
advertising  services,  to  realize  the  cost  savings  that  may  be  the  first  step  in 
monopolization.  This  greater  efficiency  is  more  likely  to  be  turned  into  a 
destructive  force  if  the  party  has  exclusive  control  over  one  of  the  media. 
For  example,  if  the  owner  of  a  newspaper  and  a  radio  station  holds  the  sole 
television  franchise  in  the  area,  it  can  utilize  forms  of  tying  contracts  to 
attract  advertisers  who  wish  to  use  all  three  means  of  reaching  consumers, 
thus  choking  off  the  revenue  available  to  its  press  and  radio  rivals.  Similar 
results  obtain  when  a  party's  holdings  are  scattered  throughout  distinct 
markets. 
Comment,  Diversification  and  the  Public  Interest:  Administrative  Responsibility  of  the 
FCC,  66  Yale  L.J.  365,  367-68  (1957)  (footnotes  omitted). 
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the  paper's  competitive  position,98  the  newspaper-licensee  can  erect  bar- 
riers to  entry  and  drive  competitors  out  of  business." 

The  apparent  policy  underlying  the  Commission's  proposal  to  limit 
broadcast  ownership  to  one  full  time  station  per  market  is  to  prevent  one 
licensee  from  acquiring  a  monopolistic  position  with  respect  to  sources  of 
public  opinion.  If  adopted,  it  will  also  be  necessary  to  prohibit  newspapers 
from  becoming  licensees  of  broadcast  stations  in  the  same  market.  Other- 
wise, the  purpose  behind  restricting  broadcast  ownership  will  be  defeated 
since  the  newspaper  licensee  will  enjoy  two  outlets  for  its  opinions,  along 
with  inherent  economic  advantages,  while  the  remaining  licensees  must 
be  content  with  one. 

Enforcement  of  such  a  prohibition  against  newspaper  licensees  may 
require  utilization  of  seldom  invoked  statutory  authority  by  the  Commis- 
sion. Under  existing  procedures,  if  a  newspaper  owner  applies  for  a  sta- 
tion, this  ownership  will  be  considered  in  determining  whether  to  approve 
his  application.100  However,  if  the  applicant  first  obtains  his  station  and 
then  purchases  a  newspaper,  the  opinion  has  been  expressed  that  the 
authority  of  the  Commission  to  examine  such  matters  is  curtailed  and 
that  the  courts  would  not  allow  forfeiture  of  the  license  on  the  ground  that 
the  newspaper  should  not  have  been  acquired.101  This  view  fails  to  con- 
sider the  public  interest  and  overlooks  section  312(a)(2)  of  the  Com- 
munications Act  which  provides  that  the  Commission  "may  revoke  any 
station  license  or  construction  permit .  .  .  because  of  conditions  coming  to 
the  attention  of  the  Commission  which  would  warrant  it  in  refusing  to 
grant  a  license  or  permit  on  an  original  application .  .  .  ."102  If  the  pro- 
posed rule  limiting  ownership  to  one  full  time  station  per  market  is 
adopted,  then  it  follows  that  newspaper  ownership  of  broadcasting  facili- 
ties should  also  be  prohibited.  Therefore,  if  any  licensee  subsequently 
acquires  a  newspaper  in  the  same  area,  the  Commission  should  revoke  the 
license  under  section  312(a)  (2)  on  the  basis  that  newspaper  ownership 
warrants  denial  of  an  original  application.103 

98  For  example,  the  Commission  has  set  for  hearing  the  renewal  of  stations  KRON- 
TV  and  KRON-FM,  owned  by  the  publishers  of  the  San  Francisco  Chronicle.  One  of 
the  issues  to  be  decided  is  whether  the  Chronicle  used  profits  from  its  stations  to  engage 
in  anticompetitive  or  monopolistic  practices  in  competition  with  the  San  Francisco 
Examiner.   Wall  Street  Journal,  Mar.  21,  1969,  at  30,  col.  1. 

"Hearings  on  S.  1312  Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the 
Senate  Comm.  on  the  Judiciary,  90th  Cong.,  1st  Sess.,  pt.  2,  at  566  (1967). 

100  Toohey,  Newspaper  Ownership  of  Broadcast  Facilities,  20  Fed.  Com.  B.J.  44 
(1966). 

101  Hearings  on  S.  1312  Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the 
Senate  Comm.  on  the  Judiciary,  90th  Cong.,  2d  Sess.,  pt.  7,  at  2891-93   (1968). 

103 47  U.S.C.  §  312(a)(2)   (1964). 

103  Newspaper  publishers  will  no  doubt  object  to  being  excluded  from  ownership 
of  lucrative  broadcast  stations.  The  statement  of  Eugene  Cervi,  editor  and  publisher 
of  Cervi's  Rocky  Mountain  Journal,  made  in  connection  with  testimony  on  the  Failing 
Newspaper  Act  is  pertinent  here : 

Newspapers  are  not  made  by  money  alone.  They  are  made  by  particular 
men,  some  money,  and  a  sense  of  mission.  They  are  privately  owned  for  good 
reason,  but  the  Constitution  writers  never  intended  to  issue  licenses  to  print 
money  and  to  institutionalize  unmitigated  privilege.    Gentlemen,  knowledge 
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2.  CATV.  An  increasing  awareness  of  the  potential  impact  CATV 
might  have  upon  the  television  industry  led  the  Commission  to  adopt  a 
Notice  of  Proposed  Rule  Making  and  Notice  of  Inquiry  in  December 
1968,  "to  explore  the  broad  question  of  how  best  to  obtain,  consistent  with 
the  public  interest  standard  of  the  Communications  Act,  the  full  benefits 
of  developing  communications  technology  for  the  public,  with  particular 
immediate  reference  to  CATV  technology  and  potential  services  .  .  .  ."104 
One  of  the  major  issues  examined  was  the  threat  of  unfair  competition 
posed  by  CATV  systems.  The  Commission  stated  that  the  UHF  television 
station  had  no  protection  against  the  CATV  system  bringing  in  program- 
ming upon  which  UHF  depends  for  its  economic  base:  the  CATV  system 
and  the  UHF  station  compete  for  an  audience,  yet  one  pays  for  its  product 
while  the  other  simply  imports  it  from  a  distant  station.105  Therefore,  the 
Commission  proposed  to  prohibit  a  CATV  operator  located  within  35 
miles  of  the  main  Post  Office  of  a  top- 100  market  from  importing  distant 
television  signals  without  obtaining  the  consent  of  the  originating  station 
to  retransmit  its  signal.106 

Adoption  of  the  suggested  rules  is  mandatory  if  the  Commission  is  to 
safeguard  the  public  interest  in  diversification  by  establishing  an  effective 
system  of  regulation  for  CATV  before  that  industry  becomes  as  concen- 
trated as  other  mass  media.  The  proposed  rules,  however,  exhibit  at  least 
three  major  defects.  First,  to  the  extent  that  the  rules  require  the  CATV 
operator  to  obtain  the  retransmission  consent  of  the  originating  station, 
they  may  conflict  with  Fortnightly  Corp.  v.  United  Artists  Television, 
Inc.,107  in  which  the  United  States  Supreme  Court  held  that  a  CATV 
operator  did  not  have  to  obtain  permission  from  the  copyright  owner  to 
retransmit  programs  received  from  television  stations  having  authority  to 
telecast  copyrighted  motion  pictures. 

Second,  although  designed  to  eliminate  unfair  competition  between 
CATV  and  television,  the  retransmission  consent  requirement  will  not 

is  power  and  that  is  largely  what  newspapers  provide,  and  I  submit  that  in  a 
democratic  system,  knowledge  should  be  distributed. 
Hearings  on  S.  1312  Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the  Senate 
Comm.  on  the  Judiciary,  90th  Cong.,  1st  Sess.,  pt.  1,  at  28  (1967). 

104  In  re  Amendment  of  Part  74,  Subpart  K,  of  the  Commission's  Rules  and  Regu- 
lations Relative  to  Community  Antenna  Television  Systems;  and  Inquiry  into  the 
Development  of  Communications  Technology  and  Services  to  Formulate  Regulatory 
Policy  and  Rulemaking  and/or  Legislative  Proposals,  P  &  F  Radio  Reg.  2d  54:lxxiii 
(1968)    (Current  Service). 

m  Id.  at  54:lxxxviii. 

106  Also  considered  were  proposals  to  prevent  common  ownership  of  CATV  and  TV 
broadcast  stations  in  the  same  area,  limit  the  total  number  of  CATV  systems  that 
one  party  could  own  and  restrict  the  number  of  channels  upon  which  a  CATV  operator 
can  originate  programming.  Id.  at  54 :  lxxxiii-iv.  The  Justice  Department  has 
announced  that  it  supports  the  Commission's  proposals  to  prohibit  common  control 
of  CATV  and  TV  in  the  same  market.  The  Department  further  argued  that  news- 
papers should  be  barred  from  owning  CATV  systems  in  a  community.  "In  opposing 
common  ownership  of  media  outlets  in  the  same  market,  the  department  argued  that 
this  eliminates  not  only  'existing  competition'  but  the  'yet  unrealized  potential'  for 
CATV  to  provide  new  avenues  of  competition  with  both  commercial  TV  and  news- 
papers for  advertising,  news  and  entertainment."  Wall  Street  Journal,  April  10,  1969, 
at  3,  col.  2,  3. 

1OT  392  U.S.  390  (1968). 
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achieve  this  result  in  all  cases.  The  Commission  apparently  believed  that 
the  originating  television  station  would  not  permit  transmission  of  its  pro- 
grams over  a  CATV  system  without  exacting  some  compensation,  thus 
placing  the  CATV  system  in  the  same  competitive  position  as  television 
stations  that  must  purchase  their  programming.  The  consent  idea  allevi- 
ates the  problem  where  the  originating  station  and  CATV  system  are 
separately  owned  but  not  where  they  are  commonly  controlled,  since  in 
such  a  case  permission  to  retransmit  programming  can  be  obtained  with- 
out cost.  Common  ownership  also  affords  the  multiple  station  owner  an 
opportunity  to  extend  his  influence  into  other  markets  via  his  CATV 
systems  by  retransmitting  his  television  stations'  programming.  To  ensure 
fair  competition  and  diverse  sources  of  public  information,  the  Commis- 
sion should  prohibit  a  CATV-television  combination  from  carrying  its 
television  signals  into  other  markets  over  its  CATV  systems. 

One  final  deficiency  in  the  proposed  rules  is  their  failure  to  prevent 
cross-ownership  of  CATV  and  other  media.  Ownership  of  radio  or  news- 
paper and  CATV  interests  in  the  same  market  would  be  allowed  despite 
consideration  of  proposals  to  restrict  common  control  of  television  and 
CATV.  Admittedly  CATV  may  not  be  as  popular  a  media  as  news- 
papers, radio,  or  television;  but  as  CATV  develops  and  begins  to  originate 
programming,  its  impact  upon  society  will  be  greater,  because  of  techno- 
logical advantages.108  If  the  Commission  restricts  ownership  of  broadcast 
stations  to  one  full  time  station  per  market  in  accordance  with  rules  cur- 
rently under  consideration,  common  ownership  of  CATV,  radio,  news- 
papers, or  television  in  the  same  area  must  be  prohibited.  Otherwise,  some 
parties  may  obtain  a  monopoly  position  with  respect  to  sources  of  public 
opinion  in  an  area  thus  defeating  the  public's  interest  in  diversification. 

C.  Reducing  the  Minutia  and  Alleviating  Political  Influence 

Two  additional  barriers  to  effective  application  of  Commission  licens- 
ing procedures  merit  brief  discussion:  first,  the  immense  workload  that 
must  be  handled  by  an  underfinanced  and  inadequately  staffed  Commis- 
sion; second,  political  influence  on  the  Commission.  Former  Commis- 
sioner Loevinger  observed : 

As  compared  with  any  court  in  the  United  States,  the  Commission 
handles  an  immense  volume  of  matters.  It  has  something  on  the  order 
of  a  million  applications  a  year,  which  amounts  to  3,200  per  working 
day.  The  Commission  votes  at  its  regular  weekly  meetings  on  Wednes- 
day on  from  30  to  90  or  100  different  matters.  This  does  not  count 
such  things  as  the  A.T.&T.  rate  investigations,  special  hearings,  spe- 
cial investigations  which  we  initiate,  tens  and  hundreds  of  thousands 
of  letters  of  investigation,  spectrum  allocation  matters,  and  other  mat- 
ters of  this  sort.108 

Further  burdening  the  Commission  is  the  amount  of  trivia  accompanying 
applications  and  produced  by  comparative  hearings.  This  workload  must 

108  See  note  16  supra. 

**  Hearings  on  S.  1312,  supra  note  101,  at  2916. 
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be  handled  by  a  staff  averaging  1,470  employees  and  a  budget  of  approxi- 
mately $23.2  million.110  With  normal  expansion  of  the  broadcasting 
industry,  increased  oportunity  for  members  of  the  viewing  public  to 
require  hearings,  and  extension  of  the  comparative  hearing  process  to 
some  renewal  proceedings  the  Commission  may  be  swamped  unless  it 
establishes  regulations  to  expedite  application  of  its  licensing  procedures. 

A  second  barrier,  although  difficult  to  document,  is  the  influence  of 
particular  Congressmen  on  the  Commission.  One  writer  states  that  there 
are  approximately  25  Congressmen  or  members  of  their  families  that  own 
interests  in  radio  and  television  properties,  and  probably  half  of  the  Con- 
gressmen represent  broadcasters  through  their  law  firms.111  It  is  quite 
natural  that  proposed  rules  and  statutes  adversely  affecting  their  interests 
will  be  viewed  with  disfavor.  There  is  no  sure  solution  for  eliminating 
political  influence,  but  some  measures  may  alleviate  it  in  part.  All  Con- 
gressmen should  be  required  to  make  public  their  direct  and  indirect 
interests  in  broadcast  properties,  especially  those  sitting  on  committees 
concerned  with  the  financing  and  functioning  of  the  Commission.  Also, 
ex  parte  representations  to  the  Commission  on  behalf  of  interested  Con- 
gressmen or  broadcasters  should  be  strictly  prohibited.112 

The  more  difficult  question  of  political  influence  occurs  in  the  situation 
where  the  Congressman  who  has  no  direct  or  indirect  interest  in  broadcast 
assets  but  who  relies  upon  the  mass  media  owner  in  his  district  as  his 
effective  constituent.  Tremendous  pressure  can  be  exerted  upon  the  Con- 
gressman, if  he  desires  re-election,  to  oppose  those  measures  that  adversely 
affect  the  media  owner.  Accordingly  it  is  even  more  imperative  that  the 
Commission  aggressively  enforce  the  public  interest  standard  and  reduce 
the  power  of  the  concentrated  media  owner  before  it  is  beyond  control. 

IV.    Conclusion 

It  has  been  the  purpose  of  this  Note  to  examine  the  Commission's  fail- 
ure to  effectively  apply  its  licensing  powers  in  preserving  diverse  and  antag- 
onistic sources  of  public  opinion.  This  failure  stems  from  a  reluctance  to 
consider  diversification  and  antitrust  policy  as  the  most  important  elements 
of  the  public  interest  standard.  The  Commission  must  realize  that  a  license 
authorizes  a  party  to  broadcast  but  it  does  not  afford  him  a  "constitutional 
right  to  be  the  one  who  holds  the  license  or  to  monopolize  a  radio  fre- 
quency to  the  exclusion  of  his  fellow  citizens."113  The  Government  is  per- 
mitted to  regulate  broadcasting  because  of  the  scarcity  of  available  fre- 

110  FCC,  The  FCC  in  Fiscal  1968:  A  Summary  of  Activities  13  (1968).  For  an 
interesting  analysis  of  the  problems  posed  by  proposals  to  reorganize  the  Commission, 
see  Robinson,  Radio  Spectrum  Regulation:  The  Administrative  Process  and  the  Prob- 
lems of  Institutional  Reform,  53  Minn.  L.  Rev.  1 179  (1969). 

ni  B.  Rucker,  supra  note  1,  at  224. 

nJ  The  Commission  has  promulgated  rules  designed  to  limit  the  practice  of  ex  parte 
representations.  1  Interpreting  FCC  Broadcast  Rules  &  Regulations  86  (V.  Ray 
ed.  1966). 

113  Red  Lion  Broadcasting  Co.  v.  FCC,  37  U.S.L.W.  4509,  4516  (U.S.  June  9, 
1969). 
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quencies.  In  the  process  of  this  regulation  the  Commission  must  remem- 
ber that  the  right  of  the  listening  public  —  "to  receive  suitable  access  to 
social,  political,  esthetic,  moral,  and  other  ideas  and  experiences"114 —  not 
the  right  of  the  broadcasters  is  paramount.  The  first  amendment  guaran- 
tees free  speech ;  not  a  monopolization  of  it. 

Richard  H.  Stahle 


Id. 


699 
BOOK  REVIEWS 

The  First  Freedom,  by  Bryge  W.  Rucker.  CarbondaJe:  Southern  Illi- 
nois University  Press,  1968.  Pp.  xvii,  322.  $12.50. 

The  mass  media  will  probably  read  this  book  more  and  review  it  less 
than  any  book  since  its  1946  predecessor  of  the  same  title  by  Morris 
Ernst.1  The  subject  is  concentration  of  ownership  in  the  mass  media 
(newspapers,  television,  and  radio),  and  the  impact  that  concentration  of 
ownership  has  upon  an  implicit  assumption  of  the  first  amendment  to  the 
United  States  Constitution,  namely:  "That  Amendment  rests  on  the 
assumption  that  the  widest  possible  dissemination  of  information  from 
diverse  and  antagonistic  sources  is  essential  to  the  welfare  of  the  public, 
that  a  free  press  is  a  condition  of  a  free  society."2  Professor  Rucker's  thesis 
is  that  there  is  growing  concentration  of  ownership  in  the  mass  media;  that 
the  growth  of  concentration  is  cause  for  alarm,  and  that  it  has  reached 
the  point  of  endangering  the  practicable  existence  of  a  multitude  of  diverse 
and  antagonistic  mass  media  sources  of  information.  Like  his  predecessors, 
Morris  Ernst3  and  the  Commission  on  Freedom  of  the  Press,4  Professor 
Rucker  believes  the  major  threat  to  the  first  freedom  is  the  concentration 
of  ownership  in  the  mass  media  rather  than  governmental  interference 
with  an  independent  press. 

Few  would  argue  with  Rucker's  premise  that  concentration  is  taking 
place  at  a  rapid  pace.5  The  great  value  of  Professor  Rucker's  effort  is  the 
extensive  documentation  of  the  vertical,  horizontal,  and  conglomerate 
concentration  that  is  taking  place  among  and  between  newspapers,  tele- 
vision, radio,  books,  and  magazines.  Also  documented  is  the  increasing 
penetration  of  mass  media  ownership  by  non-media  interests.  The  only 
omission  in  Professor  Rucker's  thorough  and  extensive  documentation  is  a 
detailed  examination  of  those  businesses  the  mass  media  are  dependent 
upon  for  all  or  part  of  their  functional  raw  materials  or  equipment:  e.g., 
newsprint  manufacturers,  communication  carriers,  and  manufacturers  of 
the  equipment  used  by  the  mass  media.  These  areas,  however,  are 
covered  elsewhere  —  with  the  possible  exception  of  equipment  manu- 
facturers6 —  and  they  are  not  a  serious  omission  from  a  work  that  is  other- 
wise a  thorough  documentation  of  the  ownership  of  the  mass  media. 

The  second  point  to  Professor  Rucker's  thesis,  that  the  rate  of  growth 
of  concentration  is  cause  for  alarm,  also  seems  to  be  borne  out.    Such  a 

'M.  Ernst,  The  First  Freedom  (1946). 

2  Associated  Press  v.  United  States,  326  U.S.  1,  20  (1945). 

3  See  note  1  supra. 

4  Commission  on  Freedom  of  the  Press,  A  Free  and  Responsible  Press 
(1947). 

5  Hearings  on  S.  1312  Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the 
Senate  Coram,  on  the  Judiciary,  90th  Cong.,  1st  Sess.,  pts.  1-4  (1967)  [hereinafter 
cited  as  Hearings]. 

6  See  generally  Hearings,  supra  note  5;  L.  Ellis,  Newsprint:  Producers,  Pub- 
lishers, Political  Pressures  (1960)  ;  J.  Goulden,  Monopoly  (1968)  ;  Kreps,  The 
Newspaper  Industry,  in  The  Structure  of  American  Industry  526  (W.  Adams  ed. 
3d  ed.  1961). 
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judgment  is,  of  course,  open  to  attack  on  the  basis  that  it  is  relative  and 
primarily  subjective.  But  the  factual  basis  upon  which  the  judgment  is 
made  seems  beyond  attack.  The  rate  of  decline  of  competing  daily  news- 
papers has  been  at  least  35%  per  year,7  while  the  rate  of  daily  newspaper 
chain  growth  has  accelerated  to  46.2%  per  year  in  1967.8  Newspaper 
and  chain  ownership  of  radio  and  television  franchises  has  steadily 
increased,  and  the  owners  of  existing  forms  of  mass  media  have  been  quick 
to  move  into  and  dominate  newly  emerging  forms  of  communication  like 
cable  television  systems.  In  many  communities,  there  is  almost  a  complete 
interlocking  of  ownership  between  newspapers,  television,  radio,  and 
CATV.  In  communities  deprived  of  diverse  and  antagonistic  sources  for 
news  and  information,  the  fruits  of  concentration  should  be  obvious. 

Concentration  may  also  be  viewed  from  a  different  perspective  —  the 
impact  of  concentration  of  ownership  in  networks,  wire  services,  and  syn- 
dicated features  upon  the  availability  of  a  diversity  of  news  sources.  Most 
local  daily  newspapers  and  television  stations  serve  as  little  more  than  con- 
duits of  news,  information,  and  entertainment  prepared  and  produced 
in  a  few  distant  centers  and  utilized  by  local  newspapers  and  television 
studios  to  fill  in  the  blank  spaces  between  advertising.  The  assumption 
that  local  newspapers,  television  stations,  and  radio  stations  serve  as  diverse 
and  antagonistic  local  resources  for  news,  information,  and  entertainment 
is  not  generally  supportable,  and  to  the  extent  it  is  supportable,  it  consti- 
tutes a  minor  secondary  role  in  the  life  of  most  newspapers  and  television 
stations.9  Consequently,  concentration  of  ownership  of  wire  services,  net- 
works and  syndicated  features  also  poses  a  threat  to  the  future  vitality  of 
the  first  freedom. 

Professor  Rucker  plainly  believes  that  the  present  and  increasing  con- 
centration in  mass  communications  poses  serious  present  threats  to  the 
first  freedom.  Empirical  proof  of  such  a  belief  is  hard  to  come  by,  since 
much  of  the  danger  stems  from  news  suppression  and  news  management, 
which  is  difficult  to  affirmatively  prove.  Rucker  and  others,  however,  have 
been  able  to  document  specific  instances  of  news  suppression,  distortion, 
and  management  serving  the  interests  of  the  owners  of  the  mass  media.10 
And,  in  view  of  the  current  controversy  over  the  network  coverage  of  the 
1 968  national  political  conventions,  even  the  most  trusting  believer  in  the 
objectivity  of  the  mass  media  must  be  aware  of  what  every  office  holder 
grumbles  about  privately:  that  the  potential  political  power  of  the  mass 
media  not  only  can  promote  honesty  in  government  but  can  also  intimi- 
date government. 

7  B.  Rucker,  The  First  Freedom  8  (1968). 

8/rf.  at  20. 

*  See  Hearings,  supra  note  5,  pt.  1,  at  308-09  (statement  of  Ben  Bagdikian). 

10  B.  Rucker,  supra  note  7,  at  217-29;  Hearings,  supra  note  5,  pt.  1,  at  25  (state- 
ment of  E.  Cervi),  113  (statement  of  ITU),  328  (statement  of  Prof.  J.  Flynn),  387 
(statement  of  Prof.  W.  Rivers). 
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For  antitrust  purposes,  power  in  the  economic  sphere,  even  though  not 
abusively  exercised,  is  enough  to  condemn  the  concentration  of  power." 
Although  some  current  writers  in  the  fields  of  law  and  economics,  particu- 
larly Professor  Galbraith,12  do  not  stress  the  political  values  of  antitrust 
policy  because  of  its  failures  in  the  economic  sphere,  it  is  this  reviewer's 
opinion  that  antitrust's  function  of  dispersing  economic  or  other  forms  of 
concentrated  power  for  protection  of  political  as  well  as  economic  values 
in  our  society  is  of  consuming  importance.  Professor  Rucker  demonstrates 
the  failure  of  antitrust  policy  to  stop  concentration  in  the  mass  media  and 
details  the  potential  and  actual  political  and  economic  power  that  has 
become  vested  in  the  hands  of  a  few  by  virtue  of  their  ownership  of  the 
mass  media.  Rucker's  demonstration  of  antitrust's  failure  as  a  tool  to  pre- 
serve economic  values  implicity  demonstrates  antitrust's  potential  as  a 
tool  to  preserve  political  values. 

The  inaction  of  the  Antitrust  Division  of  the  Justice  Department  and 
the  generally  low  opinion  in  which  the  undermanned,  overworked,  indus- 
try-controlled FCC  is  held13  tend  to  substantiate  the  view  that  mass  media 
concentration  can  be  and  is  intimidating  government.  Very  few  steps  have 
been  taken  by  either  body  to  halt  or  reverse  the  growing  trend  toward 
concentration  in  the  mass  communication  media.14  To  lay  the  blame  at 
their  doorsteps,  however,  is  not  only  unfair  but  also  naive,  since  Congress 
and  the  executive  branch  have  the  ultimate  responsibility  for  stirring  these 

"United  States  v.  Aluminum  Co.  of  America,  148  F.2d  416  (2d  Cir.  1945); 
United  States  v.  United  Shoe  Machinery  Corp.,  110  F.  Supp.  295  (D.  Mass.  1953), 
aff'd  per  curiam,  347  U.S.  521  (1954). 

12  J.  Galbraith,  The  New  Industrial  State  (1967). 

13  See  Drew,  Is  the  FCC  Dead?,  The  Atlantic  Monthly,  July,  1967,  at  29;  John- 
son, The  Media  Barons  v.  The  Public,  The  Atlantic  Monthly,  June,  1968.  at  43. 
See  generally  K.  Cox  &  N.  Johnson,  Broadcasting  In  America  and  the  FCC's  License 
Renewal  Process:    An  Oklahoma  Case  Study  (Mimeo  1968). 

14  It  is  only  fair  to  note  that  the  Justice  Department  has  taken  an  increasing  interest 
in  recent  years  in  seeking  deconcentration  in  the  mass  media.  The  Antitrust  Division 
was  responsible  for  blocking  the  ITT-ABC  merger,  B.  Rucker,  supra  note  7,  at 
144—52;  it  has  submitted  a  recommendation  in  the  FCC's  current  attempt  to  formu- 
late multiple  ownership  rules  which  suggests  that  newspapers  be  barred  from  owning 
television  stations  in  the  same  market,  5  Trade  Reg.  Rep.  fl  50,211  (Aug.  1,  1968)  ; 
it  has  attacked  joint  agency  operations  in  the  newspaper  business,  United  States  v. 
Citizen  Publishing  Co.,  280  F.  Supp.  978  (D.  Ariz.  1968),  cert,  granted,  37  U.S.L.W. 
3156  (U.S.  Oct.  22,  1968)  ;  it  has  forced  divestiture  of  the  controlling  stock  interest 
of  one  metropolitan  newspaper  in  that  of  another  newspaper  in  the  same  market, 
United  States  v.  E.W.  Scripps  Co.,  5  Trade  Reg.  Rep.  (1968  Trade  Cas.),  fl  72,586 
(S.D.  Ohio  Sept.  27,  1968)  (consent  decree)  ;  it  has  attacked  sales  below  cost  by  a 
newspaper  chain  charged  with  attempting  to  destroy  a  competing  newspaper  or  one 
of  the  chain's  newspapers,  United  States  v.  Lima  News,  1965  Trade  Cas.  71,609  (N.D. 
Ohio)  (consent  decree)  ;  it  has  enjoined  a  metropolitan  daily  from  acquiring  a  subur- 
ban newspaper  in  the  same  regional  market,  United  States  v.  Times  Mirror  Co.,  274 
F.  Supp.  606  (CD.  Calif.  1967),  aff'd  per  curiam,  390  U.S.  712  (1968),  divestiture 
order  entered,  5  Trade  Reg.  Rep.  (1968  Trade  Cas.)  fl  72,515  (CD.  Calif.  June  27, 
1968)  ;  it  has  attacked  territorial  restrictions  upon  syndicated  features  for  newspapers, 
United   States  v.   World  Journal  Tribune,   Inc.,    1966  Trade  Cas.   83,250    ( S.D.N. Y. 

1966)  (consent  decree)  ;  it  has  obtained  an  injunction  against  a  newspaper  chain 
attempting  to  gain  control  of  a  competing  newspaper  through  predatory  practices, 
United  States  v.  Lindsay-Schaub  Newspapers,  Inc.,  1967  Trade  Cas.  83,902  (E.D.  111. 

1967)  (consent  decree)  ;  and  it  has  obtained  an  injunction  against  one  chain's  attempt 
to  acquire  another,  United  States  v.  Thompson-Brush-Moore  Newspapers,  Inc.,  1967 
Trade  Cas.  84,734  (N.D.  Ohio  1967)  (consent  decree). 
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bodies  to  action.  Congress,  for  example,  can  exercise  considerable  control 
over  the  FCC  through  budgetary  control,  and  Congress'  failure  to  compel 
attention  to  concentration  of  ownership  in  the  mass  media  should  not  be 
borne  by  the  FCC  alone.  In  the  reviewer's  opinion,  political  and  admin- 
istrative interaction  are  necessary,  inevitable  and  even  desirable  up  to  a 
point;  but  it  seems  that  the  ill-defined  point  has  been  crossed  too  fre- 
quently when  it  comes  to  the  FCC. 

Professor  Rucker  seems  to  believe  the  same  thing  and  pins  his  hope 
for  the  future  of  journalism  upon  the  weekly  press.15  While  there  is  evi- 
dence that  the  weekly  press  is  strong,  creative,  and  productive,  it  is  this 
writer's  view  that  the  growth  of  weeklies,  the  underground  press,  and 
various  new  approaches  to  broadcasting  like  educational  television  and 
local  radio  talk  programs  are  only  minor  remedies  for  the  deeper  problems 
of  the  modern  mass  media.  For  example,  the  drive  toward  concentration 
in  newspaper  publishing  stems  from  the  interrelationship  of  circulation  and 
advertising.16  A  circulation  edge  achieved  by  one  competitor  has  a  snow- 
balling effect  since  efficient  use  of  an  advertising  dollar  increases  with  the 
number  of  exposures  per  dollar  spent.  So  long  as  the  competitor  with  a 
circulation  edge  keeps  his  price  substantially  the  same  as  his  competitor, 
advertisers  will  naturally  buy  space  from  him  since  they  gain  more  expo- 
sures per  dollar  spent.  Consequently,  the  opening  of  a  circulation  gap 
inherently  contains  seeds  of  price  discrimination  and  causes  the  newspaper 
industry  to  exhibt  many  of  the  characteristics  of  an  industry  of  increasing 
returns.  Once  a  monopoly  position  is  achieved,  the  only  limitation  — 
other  than  the  inherent  limitations  upon  profit  maximization  of  a  monoply 
—  are  those  limitations  imposed  by  the  relatively  minor  cross-elasticity 
with  other  media  forms  —  assuming  they  are  not  in  the  same  hands  as  the 
newspaper. 

The  high  profit  margin  of  monopoly  newspapers  has  been  of  great 
attraction  to  affluent  investors  and  has  encouraged  chain  growth  in  the 
newspaper  industry.  Furthermore,  excess  newspaper  profits  have  been 
used  to  acquire  other  media  forms,  thus  allowing  owners  to  minimize 
potential  competition;  to  partake  of  the  exceptionally  high  profit  rate  in 
television  station  ownership;  and  to  insure  a  prime  position  in  the  future 
development  of  the  electronic  newspaper  and  other  revolutionary  break- 
throughs that  are  on  the  horizon.17  The  consequences  of  these  moves  in 
the  last  few  decades  have  been  the  accelerated  growth  of  newspaper  chains 

15  B.  Rucker,  supra  note  7,  at  226.  Professor  Rucker's  hope  for  the  future  is 
basically  a  concern  for  the  future  of  journalism,  rather  than  the  overall  future  of  the 
mass  media  and  the  economic,  political  and  cultural  values  implicit  in  the  assumptions 
of  the  first  amendment.  Consequently  his  suggestion  may  be  the  only  hope  for  the 
future  of  the  profession  of  journalism  in  its  traditional  sense. 

16  Malone,  Economic-Technological  Basis  for  Newspaper  Diversity,  Journalism 
Quarterly  Summer  1951  (reprinted  in  Hearings,  supra  note  5,  pt.  4,  at  1770)  ; 
Hearings,  supra  note  5,  pt.  2,  at  953-87  (statement  of  J.R.  Malone)  ;  Flynn,  Anti- 
trust and  the  Newspapers:  A  Comment  on  S.  1312,  (to  appear  in  the  forthcoming 
issue  of  the  Vanderbilt  Law  Review). 

"See  The  Electronic  Newspaper,  Editor  &  Publisher,  Apr.  22,  1967  at  86 
(Address,  Institute  of  Newspaper  Controller  and  Finance  Officers,  Montreal,  Canada). 
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and  the  creation  of  conglomerate  communication  enterprises  in  many 
areas  of  the  country. 

In  his  book,  Professor  Rucker  surveys  the  resultant  concentration  and 
details  the  existing  vertical,  horizontal,  and  conglomerate  ownership  of  the 
mass  media,  but  he  does  not  examine  the  underlying  economic  forces 
causing  the  trend  toward  concentration.  The  First  Freedom  is  an  impor- 
tant first  step,  however,  since  it  provides  an  overview  of  the  structure  of 
mass  media  ownership  in  the  United  States  and  reveals  a  trend  which  is 
of  great  import  to  the  economic  and  political  future  of  the  nation.  As 
such,  the  Rucker  book  deserves  a  place  in  every  library  and  should  be  of 
special  interest  to  any  profession  concerned  with  the  economic,  political, 
and  cultural  future  of  this  nation.  Hopefully,  Professor  Rucker  will  not 
rest  on  his  well-deserved  laurels,  but  will  follow  with  a  second  volume 
examining  the  economic  forces  underlying  mass  media  competition.  The 
mechanics  of  competition  in  the  mass  media  must  be  explained  before 
steps  can  be  taken  to  prevent  further  concentration  and  to  rationally 
unravel  existing  concentration.  By  virtue  of  this  effort,  Professor  Rucker 
has  demonstrated  he  is  exceptionally  well  qualified  to  undertake  the  task. 

.  _,     .  ,  T  John  J.  Flynn 
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